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PREFACE  TO  THE  FOURTH  EDITION. 


During  the  twenty  years  which  have  elapsed 
since  the  First  Edition  of  this  work  appeared, 
many  decisions  have  been  superseded  by  others 
which  I  have  accordingly  substituted  for  them, 
and  several  new  cases  have  been  decided  since 
the  publication  of  the  Third  Edition.  About 
150  cases  in  all  have  now  been  added  to 
those  contained  in  that  edition,  making  the 
total  number  referred  to  in  this  edition  nearly 
1800.  These  will,  it  is  hoped,  be  found 
usefiil  authorities  not  only  in  this  country 
but  also  in  the  Colonies — especially  Canada — 
where  the  book  has  been  not  unfavourably 
received. 

In  expressing  my  great  obligation  to  my 
learned  friend  Mr.  William  Feilden  Craies,  M.A., 
Barrister-at-Law,  for  generously  affording  me 
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throughout  the  work  the  benefit  of  his  varied 
legal  knowledge  and  learning,  I  am  only 
acknowledging  the  debt  which  I  feel  that  I 
owe  to  him. 


J.  B.  P. 


3  Temple  Gardens. 
April  1904. 


PREFACE  TO  THE  THIRD  EDITION. 


It  is  only  necessary,  I  think,  to  say,  in  addi- 
tion to  what  has  been  stated  in  the  Preface 
to  the  First  and  Second  Editions,  that  about 
2CXD  new  cases  have  been  referred  to,  making 
a  complete  list  of  over  1750  cases.  Such 
alterations  have  also  been  made  in  the  text 
as  changes  in  the  law  have  rendered  requisite. 


J.  B.  P. 


Inker  Temple, 

Fehntanj  1898. 


PREFACE  TO  THE  SECOND  EDITION. 


In  my  Preface  to  the  First  Edition  I  men- 
tioned that,  none  of  the  English  writers  on  the 
Law  of  Insurance  having  treated  in  one  volume 
of  Life,  Fire,  and  Accident  Insurance,  and 
important  principles  of  the  Law — such  as  Sub- 
rogation and  Indemnity — having  been  much 
elucidated  by  recent  decisions,  it  seemed  to 
me  that  a  book  of  moderate  size,  containing 
in  one  volume  the  whole  Law  of  Insurance 
(excepting  Marine) — viz..  Life,  Fire,  Accident, 
and  Guarantee  Insurance — might  be  for  the 
convenience  of  the  profession. 

This  anticipation  was  not,  it  is  hoped, 
entirely  mistaken,  for  the  First  Edition  was 
taken  up  sooner  than  was  expected.  Not- 
withstanding, however,  the  comparatively  short 
time  that   has   elapsed    since    the   book   was 
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published,  numerous  fresh  cases  have  occurred 
in  this  country,  Scotland,  Ireland,  the  Colonies, 
and  America;  and  those  which  I  considered 
the  most  useful  of  them,  numbering  over  i6o, 
have  been  referred  to  in  this  edition,  bringing 
up  the  list  of  cases  to  upwards  of  1 560. 

As  the  American  and  Colonial  Reports  are 
numerous  and  their  abbreviations  are  not 
always  familiar  to  the  English  reader,  a  list 
of  such  abbreviations  has  been  given  ;  and  the 
statutes  alluded  to  will  be  found  in  the  Index. 


J.  B.  P. 


Inner  Temple. 
July  1887. 


PREFACE  TO  THE  FIRST  EDITION. 


None  of  the  English  writers  on  the  Law  of 
Insurance  treat  in  one  volume  of  Life,  Fire, 
and  Accident  Insurance ;  and,  moreover, 
important  principles  of  the  Law — such  as 
Subrogation  and  Indemnity — have  been  much 
elucidated  by  recent  decisions.  It  has  there- 
fore seemed  to  the  Author  that  a  book  of 
moderate  size,  containing  in  one  volume  the 
whole  Law  of  Insurance  (excepting  Marine), 
viz.,  Life^  Fwe^  Accident^  and  Guarantee 
Insurance^  might  at  the  present  time  be  for 
the  convenience  of  the  profession. 

Many  questions  relating  to  Insurance  have 
been  litigated  in  America  that  have  not  come 
before  the  Courts  of  this  country,  and  abundant 
reference  has  been  made  to  the  American 
decisions,  as  weD  as  to  Scotch  and  Irish  cases  ; 
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aud  the  English  cases  have  been  brought  down 
to  the  latest  date. 

The  list  of  cases  thus  comjjrises  upwards  of 
1400,  and  where  a  case  has  appeared  in  more 
than  one  set  of  reports  references  to  other 
reports  are  given. 

The  statutes  referred  to  throughout  the  book 
are  mentioned  in  the  Index. 

The  Author's  thanks  are  due  to  Mr.  W.  F. 
Craies,  M.A.,  Barrister-at-Law,  for  his  very 
efficient  assistance  throughout  the  work. 


8  Fio  Tree  Court,  Temple, 
October  1884. 
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CHAPTER  I. 

NATURE    OF   THE    CONTRACT    OF   INSURANCE. 

The  aim  of  all  insurance  is  to  make  provision  against  Pun^oso  of 
the  dangers  which  beset  human  life  and  dealings.  ^'''"*°^®* 
Those  who  seek  it  endeavour  to  avert  disaster  from 
themselves  by  shifting  possible  losses  on  to  the 
shoulders  of  others,  who  are  willing,  for  pecuniary 
consideration,  to  take  the  risk  thereof ;  and  in  the 
case  of  life  insurance,  they  endeavour  to  assure  to 
those  dependent  on  them  a  certsdn  provision  in  case 
of  their  death  (a),  or  to  provide  a  fund  out  of  which 
their  creditors  can  be  satisfied. 

Those  who  grant  insurance  undertake  such  risks  at 
a  price  and  upon  calculations  which,  if  well  adjusted, 
will  leave  them,  after  providing  against  all  contin- 
gencies, a  fair  profit  on  the  capital  which  they 
adventure.  In  insurance  business  there  is  a  tendency, 
as  in  all  others,  to  reduce  such  profit  to  the  lowest 
margin,  and  most  insurers  in  eflFect  grant  by  way  of 
bonus  a  rebate  on  the  premiums  originally  demanded, 
whereby  they  correct  errors  in  their  own  favour, 
made  in  estimating  the  premiums  charged  for  the 
risks  taken,  or  make  the  business  of  insurance 
mutual  rather  than  commercial  (i). 

(a)  I  Bell  Comm.  645  (7th  edition). ' 
(Jf)  Thompson  v.  Weems^g  App.  Cas.  671. 
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Principle  of 
ingnranoe  is 
indemnity. 


Indemnity 
not  always 
complete. 


The  controlling  principle  in  insurance  law  is  indem- 
nity, and  by  reference  to  that  principle  most  difficulties 
arising  on  insurance  contracts  must  be  settled  (c). 
Except  in  insurance  on  life  and  against  accident, 
which  will  be  presently  discussed,  the  insurer  con- 
tracts to  indemnify  the  assured  for  what  he  actually 
loses  by  the  happening  of  the  events  upon  which  the 
insurer's  liability  is  to  arise  ;  and  under  no  "circum- 
stances is  the  assured  in  theory  entitled  to  make  a 
profit  of  his  loss  (d). 

Were  this  not  so,  the  two  parties  to  the  contract 
would  not  have  a  common  interest  in  the  preservation 
of  the  thing  insured  and  the  contract  would  create 
a  desire  for  the  happening  of  the  event  insured 
against  (e).  And  where  in  fact  the  assured  has 
a  prospect  of  profit,  there  and  there  only  can  arise 
the  temptation  to  crime,  fraud,  or  such  carelessness 
as  will  bring  about  the  destruction  of  the  thing 
insured. 

The  contract  is  not,  however,  necessarily  one  of 
perfect  indemnity  (/).  No  insurer  now  takes  the 
risk  of  the  destruction  of  what  he  insures  by  all 
perils  whatsoever.  As  a  man  of  business,  he  must 
take  a  risk  which  he  can  estimate,  for  the  two  reasons 
that  his  capital  is  not  unlimited,  and  that  the  reward 
he  receives  for  his  liability  must  be  calculated  with 
some  reference  to  the  prospect  of  his  actually  in- 
curring the  liability.  And  the  insurer  not  only  does 
not  insure  against  all  risks,  but  will  not  insure  to  an 
unlimited  amount.  The  amount  of  insurance  is 
controlled — 

I.  By  the  value  of  the  thing  insured.  If,  however, 
the  assured  is  respectable,  his  valuation  of  his  goods 

(c)  Castellainy.  PreMoiu,  ii  Q.  B.  D.  380  at  386,  per  Brett,  L.J. 

{d)  Same  case.  Vide  also  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29, 
31  W.  B.  557. 

(/)  Wamoch  v.  Daris^  104  U.  S.  (14  Otto)  775. 

(J)  Aitchiwn.  v.  Lohre^  4  App.  Cas.  755,  49  L.  J.  Q.  B.  123,  41 
L.  T.N.  8.  323,  28  W.  R.  I. 
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is  usually  taken ;  and  insurers,  if  the .  risk  is  not 
great,  do  not  object  to  over-insure  in  order  to  earn 
a  higher  premium,  since  they  know  that  they  wil 
only  be  liable  for  the  actual  loss. 

2.  By  the  general  consideration  of  the  insurer's 
business.  Most  insurers  will  not  insure  above  a 
certain  amount  on  any  property  or  life,  and  either 
decline  the  surplus,  or,  if  they  accept  it,  reinsure 
their  liability  thereon  with  some  other  insurer,  so  as 
to  divide  the  liability  thus  incurred. 

Further,  the  insurer  will  not  insure  every  form  of 
property  nor  every  interest  therein.  The  contract  is 
in  its  inception  mercantile,  and  the  only  value  in-  jnwrabie 
surable  is  the  commercial  value  of  the  thing  insured.  ^*"®' 
An  insurer  will  not  pay  for  a  man's  losses  at  his  own 
price  or  compensate  him  for  his  feelings  at  the  burning 
of  an  heirloom,  but  only  for  his  loss  so  far  as  it  is 
estimable  in  money  on  ordinary  business  principles. 
And  there  are  many  kinds  of  property,  such  as  docu- 
ments of  title  and  negotiable  instruments,  which,  while 
of  great  value  in  a  certain  sense,  are  so  only  as  evi- 
dences of  title,  and  as  such  are  not  proper  subject- 
matter  of  insurance,  or  not  insurable  on  the  same 
calculations  as  other  property. 

The  insurer,  by  limiting  the  amount  up  to  which  he  Bxtcnt  of 
insures,  does  not,  except  in  a  valued  policy,  bind  him-  luSiity! 
self  absolutely  to  pay  the  whole  amount  if  the  thing 
insured  is  destroyed,  and  he  is  not  estopped  from 
demanding  proof  of  the  actual  loss  caused  by  the  perils 
insured  against.  His  undertaking  is  only  to  iademnify 
for  loss  actually  suffered  not  exceeding  the  amount 
named  in  the  policy. 

In  valued  policies  (which,  though' not  unlawful,  are  vaiaed  policy, 
rare  in  the  case  of  land  insurances  on  property)  {g) 

ig)  3  Kent  Comm.  375,  note  d.    2  Phillipe,  s.  121 1  et  teq,    Wallace 
T.  Ingurance  Co.,  4  Louisiana  0.  S.  289. 
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the  value  is  agreed,  and  such  value  is  conclusive  for  all 
purposes  against  the  assured,  and  against  the  insurer, 
unless  he  impugns  the  good  faith  of  the  assured  in 
making  the  valuation  (A),  or  shows  over-valuation  to 
be  so  great  that  knowledge  thereof  would  have  affected 
the  insurer's  willingness  to  take  the  risk  (i). 

And  even  where  for  convenience  the  value  is 
agreed,  proof  of  loss  total  or  partial  must  be  made  to 
entitle  the  assured  to  recover  on  the  contract.  Thus 
it  is  said  in  a  very  early  case,  that  where  a  poUcy  is 
granted  on  the  goods  of  "  A,"  without  account,  he 
must  prove  that  his  goods  were  shipped  and  lost,  but 
not  the  particulars  (k). 


Bnuita  of  The  conscquences  of  the  pnnciple  of  mdemmty 

principle  of        i     •   /i  r  n 

indemnity.       bneny  as  lollow  : — 


are 


1 .  Only  what  has  been  actually  lost  need  be  made 
good,  whether  by  payment  or  reinstatement,  i,e., 
restoration  of  the  thing  damaged  to  its  original  con- 
dition, or  construction  of  a  new  thing  similar  to  it. 
No  more  than  the  amount  of  loss  can  be  lawfully  re- 
covered, and  if  more  is  recovered  the  insurer  can  get 
the  excess  back  again  if  he  paid  unawares  (I).  If  he 
paid  with  notice  he  is  in  the  position  of  a  man  who 
has  paid  a  wager. 

2.  If  the  thing  insured  is  not  totally  destroyed,  but 
remains  wholly  or  in  part  in  a  deteriorated  or  damaged 
condition,  the  insured  can  only  claim  the  value  of  the 
injury  actually  done,  unless  all  that  remains  of  what 
was  insured  be  surrendered  to  the  insurer.  If  the 
assured  does  not  agree  to  treat  the  subject-matter  of 

(A)  Barker  v.  Janson^  iC  W.  R.  399,  L.  B.  3  C.  P.  303, 37  L.  J.  C.  P. 
105. 

(i)  lonides  v.  Pender,  L.  B.  9  Q.;B.  531,  43  L.  J.  Q.  B.  227,  30  L.  T. 
N.  S.  547,  22  W.  B.  884. 

(it)  Williams  v.  North  China  Insurance  Co.,  i  C.  P.  D.  757,  765,  35 
L.  T.  N.  S.  884.    Kains  v.  Knightly,  Skinner  54. 

(0  See  Darrell  v.  Tibbits,  5  Q.  B.D.  560,  563,  50  L.  J.  Q.  B.  33, 
42  L.  T.  N.  S.  797,  29  W.  R.  66. 


NATURE  OF   CONTRACT. 

the  insurance  as  wholly  lost  to  him  he  cannot  demand 
to  have  it  wholly  made  good  to  him  (m).  This  rule, 
commonly  called  the  doctrine  of  abandonment,  is 
chiefly  applied  in  marine  insurance,  but  is  equally 
applicable  to  all  insurances  on  property  (n).  The 
only  questions  arising  under  it  in  land  insurance  are 
as  to  what  degree  of  damage  will  entitle  the  assured 
to  abandon  the  property  of  the  insurer,  to  make  what 
he  can  of  it,  and  when  the  insurer  can  insist  on  the 
assured  keeping  the  damaged  property  and  receiving 
the  amount  of  the  damage.  The  solution  of  these 
questions  depends  on  whether  the  identity  of  the 
property  has  been  lost  by  the  happening  of  the 
peril  (o). 

3.  If  the  assured  has  any  ways  and  means  open  to 
him  to  repair  his  loss  otherwise  than  at  his  own 
expense  or  at  the  cost  of  his  insurer,  he  must  either 
cede  such  ways  and  means  to  the  insurer,  on  being 
paid  in  full  the  amount  of  his  loss,  or  he  must  exercise 
such  ways  and  means  for  the  benefit  of  the  insurer  (p). 
He  may  not  take  with  both  hands.  Any  surplus  re- 
covered by  him  in  excess  of  his  actual  loss  he  holds 
in  trust  for  an  insurer  who  has  paid  him.  And  while, 
if  the  insurance  does  not  fully  compensate  him,  he  is 
entitled  to  control  any  action  brought  against  other 
persons  primarily  responsible  for  the  loss  (q),  he 
cannot  even  in  such  a  case  exonerate  such  other 
persons  from  liability  (r).  An  iminsured  man  can 
release  a  right  of  action  arising  out  of  his  loss,  but  a 
man  who  is  insured  may  not  release  such  claim  in 
such  a  way  as  to  prejudice  his  insurers.    Either  such 

(m)  Rankin  v.  Piftter,  L.  R.  6  H.  L.  1 18. 

(ji)  QuUllain  v.  Prettan,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366, 
49  L.  T.  N.  S.  29,  31  W.  R.  557.  M'Kenzie  v.  WJiitworthy  I  Ex.  D.  36. 
45  L.  J.  Ex.  233,  33  L.  T.  N.  S.  655, 24  W.  R.  287.  As  to  constructive 
total  loss,  Tide  Ajsicurazione  Oenerali  v.  S,S.  Bessie  Morris  (1892),  i 
Q.  B.  571. 

{o)  QuteUain  v.  Preston^  ii  Q.  B.  D.  380,  397,  per  Bowen,  L.J. 

(1?)  Ilnd. 

( J  )  Cammercial  Union  v.  Lister,  9  Ch.  App.  483,  485,  43  L.  J.  Ch. 
601. 

(r)  Smidmare  y.  Australian  Gas-light  Co,,  2  N.  S.  W.  Law,  219. 
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release  will  be  ineffectual,  and  the  insurer  will  be 
able  to  sue  in  the  insured's  name,  the  release 
notwithstanding  (s),  or  the  assured  will  be  liable 
(as  for  a  breach  of  trust)  for  granting  such  release 
contrary  to  his  duty  arising  out  of  the  contract  of 
insur^ce  (t). 

8iii»rog»tion.  This  right  of  the  insurer,  which  is  termed  sub- 
rogation, does  not,  however,  apply  in  cases  where 
insured  property  is  injured  by  acts  for  which  the 
assured  would  have  been  in  law  responsible  if  the 
property  had  not  been  his  own. 

Thus,  where  two  ships,  owned  by  the  same  man, 
collide  by  the  fault  of  one,  the  insurers  of  the  ship 
not  in  fault  have  been  held  not  to  be  entitled  to 
make  any  claim  on  the  owner  for  the  act  of  the  other 
ship,  though  the  insurers  of  cargo  would  have  such 
claim  against  the  shipowner  (u). 

The  reason  for  this  apparent  variation  from  the 
rule  already  stated  is  twofold — 

1.  That  insurers  take  the  risk  of  the  assiured's 
negligence  if  not  wilful  as  part  of  the  risk  against 
which  they  insure  (x). 

2.  That  the  assured  in  the  case  cited  could  have 
no  action  against  himself  for  the  injury  done  by  his 
one  ship  to  his  other,  and  that  there  is  in  such  a 
case  no  right  to  which  the  insurer  could  on  payment 
succeed. 


PoBiti<»n  inter        lusurcrs  of  the  same  interest  in  the  same  property 
of  the  Mmr"    all  rank  together  for  purposes  of  meeting  a  loss. 

propurty. 

(«)  Smidmore  v.  Av-itralian.  Gaa-light  CV.,  2  N.  S.  W.  Law  219. 
(t)  Commercial  Union  v.  Lister,  supra,  per  Jessel,  M.R. 
(«)  Simpson  v.  Iftompaon,  3  App.  Caa.  279,  284,  38  L.  T.  N.  S.  i. 
(a?)  Walker  v.  MaUland,  5  B.  &>!(!.  171,  2  Arnould  802  (7th  ed.) 
Trinder,  ^c  v.  Tfuimes  and  Mersey  {i^),  2  Q.  B.  114. 
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Their  position  is  analogous  to  that  of  co-sureties  (y), 
and  they  are  entitled  to  insist  upon  contribution  inter 
se  proportionably  to  the  amount  each  has  at  stake. 
More  than  the  whole  loss,  as  has  been  seen,  may  not 
be  paid,  and  their  several  contracts  are  taken  together 
as  parts  of  one  contract  of  indemnity,  each  paying 
accordingly. 

Insurance  is  at  times  called  an  aleatory  contract.  Aleatory 
So  far  as  this  means  a  contract  involving  risk  or*^**'"®*' 
speculation,  the    term   is  well    applied,  since  it  is 
certainly  a  contract  of  mutual  risk  (z),  wherein  the 
premium  is  risked  against  the  chance  of  loss.     But 
if  aleatory  be  taken  to  mean  gaming  or  wagering, 
the  term  is  mis-applied  to  insurance,  for,  although 
risk  is  of  the  essence  of  the  contract  (a),  the  assured  Difference 
is  moved  to  effect  insurance  by  the  risk  of  loss,  and  ^nTr^t  oi 
does  not  create  the  risk  of  loss  by  the  contract  itself,  insanmce  and 

.     ^,  .  •'«       .  wager. 

as  IS  the  case  m  a  pure  wager ;  for  m  a  pure  wager 
the  interest  of  the  contracting  parties  in  the  event 
wagered  on  is  created  by  the  fact  that  they  have 
contracted  to  pay  each  other  certain  sums  in  a 
certain  event,  but  that  neither  sum  is  due  until  the 
event  has  been  decided  one  way  or  other :  whereas 
in  insurance  the  motive  for  the  contract  springs 
from  the  existence  of  something  which  may  be  lost, 
and  the  danger  of  loss  thereby  to  the  person  who 
seeks  insurance  (b).  And  such  person  pays,  and  not 
merely  risks  money,  in  order  to  obtain  security 
against  the  possible  loss.  In  fact,  unless  the  property 
insured  is  for  a  time  subjected  to  the  risk  insured 
against,  the  contract  of  insurance,  even  if  made, 
never  operates,  and  the  premium,  though  paid,  is 
repayable ;  which  illustrates  yet  further  the  principle 
that   the    person  seeking   insurance    must,  for  the 

(y)  Castellaln  v.  Pretton,  ii  Q.  B.  D.  380,  at  387,  52  L.  J.  Q.  B. 
366,  49  L.  T.  N.  S.  29,  31  W.  R.  587. 
(r)  ScattiJthr  JBf/uUable  v.  Buist^  4  Court  SesB.  Cas.  (4th  series)  1076. 
(a)  Tyrie  v.  Fletcher^  2  Cowper,  668, 
\h)  I  Arnoald  10  (7lh  ed.). 
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contristct  to  be  effectual,  have  had  some  prospect 
of  needing  indemnity  against  losing  the  thing  insured 
within  the  period  of  insurance.  From  this  it  may 
be  seen,  that  effecting  a  contract  of  insurance  does 
not  oblige  the  insured  to  run  the  risk  named  in  the 
contract;  for  the  contract,  being,  as  already  said, 
contingent  on  the  actual  attaching  of  the  risk,  is  not 
enforceable  by  either  party  till  the  risk  is  run ;  and 
premium  paid  before  risk  begun  is  paid  subject  to  such 
When  policy  Contingency  (c).  While  a  policy  does  not  attach  till 
attaches  ^^^  ^^^  bogius,  it  cau  equally  not  attach  after  the 
risk  is  determined  one  way  or  other,  except  in 
those  special  insurances  when  both  parties,  being 
equally  ignorant  of  the  position  of  the  thing  insured, 
contract  to  insure  it  lost  or  not  lost. 

iDflnnuice  and       The   similarities   between   insurance  and  surety- 

wmS^^       ship  (d)  go  far  to  prove  further,  if  further  proof  were 

needed,  that  insurance  is  not  a  wagering  contract. 

In  both  contracts  there  is  chance  of  loss  and  an 

undertaking  to  indemnify ;  but  no  one  has  ever  yet 

termed  suretyship  a  wagering  contract.     A  surety 

backs  his  principal.    The  aim  under  each  contract  is 

not  to  get  favourable  odds,  but  a  sound  security,  and 

the  contracts  aim  at  shifting  the  danger  of  loss,  and 

not  at  creating  an  opportunity  of  gain.    And  it  may 

be  observed   that  from   the  earUest    times  in  this 

country,  as  may  be  seen  by  the  treatise  of  Malyns 

(1622)  and  the  Statute  of  Assurances  (43  Eliz.  c.  12), 

Insurance  ifl  a  insurancc  has  been  regarded  as  a  means  of  distribut- 

Slrtrlbuting     i^g  the  risk  of  loss  and  dividing  adventures  (i.e.,  risky 

loes.  mercantile  enterprises)  among  a  number  of  persons. 

And  when,  in  1 681,  the  City  of  London  attempted 
to  establish  a  fire  office,  the  aim  of  the  Corporation 
was  not  to  profit  by  wagering  contracts,  but  to  provide 
a  security  (the  City  lands)  to  meet  losses  by  fire  at 


(c)  Tyrie  v.  Fletcher^  supra. 

{a)  Seatan  v.  Bumand  (1900),  App.  Cas.  135. 
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such  a  charge  as  would  indemnify  them  for  their 
liabilities. 

From  the  fact  that  insurance  is  a  contract  to  shift  Tho  contract !» 
risk  flows  the  second  great  principle  of  insurance  law,  "*^"*"««' '*'''«'• 
viz.,  that  the  contract  is  uherriraoe  fideiy  one  requiring 
the  utmost  good  faith  on  both  sides  (e). 

This  rule  applies  to  every  form  of  insurances,  fire, 
life,  or  marine  (/),  though  not  quite  to  its  fullest 
extent  to  guarantee  insurance,  which  comes  within 
the  rules  of  suretyship. 

Under    this    rule    complete    disclosure    must  be  AHsarcd » duty 
made  to  the  insurer  of  every  fact  going  to  establish  J^fsTourtiinj? 
the  character  of  the  risk  to  be  shifted  by  the  con-  '•*«^- 
tract  which  is  within  the  knowledge  of  the  insured, 
and  which  is  not  matter  of  common  knowledge  or 
speculation  or  mere  opinion  (^).     If    the  assured 
keeps  back  information  which  goes  to  establish  the 
risk,  or  which  would  affect  the  willingness  of  the 
insurer  to  take   it  (except  perhaps  information  as 
to  his   the  assured  s  own  personal  character,  as  he 
caimot  be  expected  to  speak  ill  of  himself)  (A),  he 
will  take  nothing  by  the  contract,  but  in  the  absence 
of  fraud  or  some  stipulation  to  the  contrary  will  be 
entitled  to  have  his  premium,  if  paid,  returned  to 
him. 

And  where  the  insurer  grants  a  policy,  knowing  An  iusimjr 
that  he  will  never  run  any  risk  thereunder,  whether  Jil^udity  of 
because  facts  invaUdate  it  or  the  risk  is  abeady  «,^,^^^°^^^^ 
determined  in  his  own  favour,  he  will  be  equally  *t  ^  estopped, 
subject  to  the  rule  of  good  faith,  and  will  either  be 

(e)  I  Arnould  5  (5th  ed.). 

(/)  London  Assurance  v.  Mansel,  1 1  Oh.  D.  363,  367,  48  L.  J.  Ch. 
331, 27  W.  R.  444,  and  cases  there  cited.  But  see  Wheelton  v.  Hardily ^ 
S  E.  &  B.  232,  28s,  27  L.  J.  Q.  B.  241,  31  L.  T.  303,  6  W.  B.  539. 

(^)  Carter  y,  Boehm,  3  Burr,  19 10. 

{h)  Sun  Mutual  Co.  v.  Ocean  Insurance  Co.,  107  U.  S.  (17  Otto) 
4«S. 
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estopped  from  impugning  the  contract  or  held  to 
have  waived  any  breach  of  warranty  or  misrepre- 
sentation therein,  or  be  liable  to  repay  the  premium 
received. 

The  rule  applies  not  only  in  the  procuring  or 
granting  of  the  contract,  but  also  while  it  lasts  and 
after  the  risk  has  happened. 

Aaaured's  duty       If  the  iusurcd  acccleratcs  the  happening  of  the 

to  avert  tho  .,  •/•i  -^  i  ^•/•j* 

luppening  of    TiSK,  or  if,  whcu  it  occurs,  he  reframs  from  domg 
the  risk.  yfhsit  he  ought   to  lessen    the  damage  consequent 

thereon,  he  hazards  his  chance  of  recovering  on  the 
contract.  The  true  view  on  this  subject  is  ex- 
tremely well  laid  down  in  a  Canadian  case  {i)  as 
follows : — 

Dntics  of  "  An    agreement   to    indemnify  another   from    a 

^^flrc^*"^^^  named  contingency  carries  with  it  the  provision 
that  the  person  to  be  protected  shall  neither  wil- 
fully cause  a  loss  nor  purposely  increase  or  inflame 
it  by  wilfully  refraining  from  such  obvious,  easy,  and 
ordinary  exertion  as  may  be  always  reasonably  ex- 
pected from  a  person  willing  to  act  honestly  towards 
him  to  whom  he  looks  for  indemnity  (k).  If  the 
assured  wilfully  prevents  the  interference  of  others 
to  save  the  goods  which  would  otherwise  be  destroyed, 
or  the  working  of  the  iire  engines,  &c.,  to  extinguish 
the  fire,  preferring  to  see  them  destroyed,  in  rehance 
on  his  insurance,  he  thereby  commits  a  fraud  on 
the  insurers,  which  releases  them  from  their  con- 
tract "  (0- 

"  Where  he  wilfully  refrains  from  and  neglects  to 
save  the  insured  property,  having  no  reasonable  ex- 


(0  Berlin  v.  i^tteen  Inturance  Co.^  46  U.  C.  (Q.  B.)  611,  621. 

(A)  See  also  Chandler  y,  Worce^er  I  turn  ranee  Co.^  57  Mass.  (3Cu8lu) 

(0  Devlin  v.  Queen  Insurance  Co.^  46  U.  C.  (Q.  B.)  611,  622,  per 
Hagarty,  C.J. 
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cose  therefor,  and  having  ample  means  at  his  dis- 
posal so  to  do,  I  think  a  like  rule  should  apply.  If 
a  man  have  an  insurance  on  valuable  jewellery  kept 
in  a  small  box  of  light  weight  and  readily  portable, 
if  he  see  the  house  in  which  he  and  they  are,  on 
fire,  and  he  wilfully  and  intentionally  leaves  the  box 
to  be  consumed  when  he  readily  could  remove  it, 
preferring  to  rely  on  his  insurance,  the  mind  naturally 
revolts  from  such  conduct,  as  evidencing  a  dishonest 
mind  and  a  fraudulent  disregard  of  the  rights  of 
others  "  (m).  The  Court  in  this  case  was  careful  to 
say  that  any  act  of  the  assured  preventing  his  goods, 
&c.,  being  saved,  to  disentitle  him  from  his  remedy 
under  the  policy,  must  be  done  with  the  fraudulent 
intention  and  purpose  of  throwing  the  loss  on  the 
insurers  (n). 

This  rule,  of  course,  has  its  other  side,  that,  if  a  ABsured  wiu 
man  is  bound  to  do  his  best  for  the  insurer  in  case  of  whoiT^xpenae 
a  fire,  he  is  not  bound  to  do  so  at  his  own  cost,  the  risk  <>'  '^^^^^ 

...  T        mi  •  1      •  Ti  property. 

msured  agamst  havmg  accrued.  This  result  is  well 
stated  in  an  American  case,  Witherdl  v.  Marine  Inmr- 
ance  Company,  49  Maine,  200,  206,  as  follows : 

If  duty  requires  the  occupants  of  a  house  which  is  saving 
in  danger  of  being  destroyed  by  fire  to  carry  their  p"*p*'''*^  • 
property  out  of  the  door,  or  even  to  throw  it  from  the 
windows  rather  than  permit  it  to  become  a  prey  to  the 
flames,  they  ought  not  to  be  the  losers  by  fulfilling 
the  obligation  thus  imposed  on  them ;  nor  can  it  make 
any  matter  whether  the  injury  arises  from  the  fracture 
of  a  mirror  or  other  piece  of  furniture  by  the  fall,  or 
the  abstraction  by  a  thief  of  a  bale  of  goods  when  it 
reaches  the  pavement.  If  the  danger  is  imminent, 
even  though  the  event  shows  that  the  goods  would 
not  have  suflfered  at  all  if  left  alone,  the  insurers  are 
still  liable. 

(«)  Berlin  v.  Queen  Insurance  Co.,  46  U.  C.  (Q.  B.)  611,  623. 

(jk)  Balegtracci  v.  FiremaiCi  Insurance  Co. ,  34  Louisiana  Annual  844. 
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The  rule  is,  however,  to  a  certain  extent  limited  by 
the  rules  of  general  average  contribution,  and  the 
insurers  will  not  in  every  case  be  bound  to  meet  the 
whole  of  such  cost.     Thus — 

Cost  of  In  an  American  case  (o),  blankets  were  put  on  a 

protect  neigh-  building  by  the  assured  to  protect  it  from  combustion 
bouring  house,  ij^roug^  a  neighbouring  fire.  The  insurers  approved 
of  the  act,  and  the  building  was  thereby  saved.  The 
blankets,  however,  were  spoilt,  and  an  action  was 
brought  by  the  assured  against  the  insurer  for  the  cost 
of  them.  It  was  held  that  the  loss  was  not  covered 
by  the  policy,  but  that  it  was  a  subject  of  general 
average,  to  which  the  insurer  and  insured  should  con- 
tribute in  proportion  to  the  amount  which  they  re- 
spectively had  at  risk  in  the  store  and  its  contents, 
It  was  also  held  that  buildings  in  the  neighbourhood, 
which  would  have  been  endangered  if  the  store  had 
taken  fire,  and  upon  some  of  which  the  defendants 
had  made  insurance  were  too  remotely  affected  to  be 
liable  to  contribution. 

Whether  fire  There  is  uo  qucstiou,  of  course,  as  to  the  appUcatioa 
liable  tor  *^*^  ^^  ^ho  principle  in  marine  insurance.  American  and 
average.  English  (p)  Courts  have,    however,  differed    as    to 

whether  a  fire  policy  on  a  ship  was  a  marine  policy  so 
as  to  be  liable  for  average.  But  in  England  it  is  very 
common  to  insert  an  average  condition  in  a  mercantile 
fire  policy  which  avoids  all  question  as  to  the  law 
which  might  otherwise  be  doubtful,  average  not  being 
in  its  inception  a  part  of  insurance  law  (q), 

¥ire  policy—        In  any  case  it  would  seem  possible  to  draw  a  valid 
or  sea.      (Jistinctiou  between  policies  against  risk  of  fire  to  part 

{o)  Welles  V.  Boston  Co.^  23  Mass.  (6  Pickering)  182.  But  see 
UTiompson  v.  MofUreal  Co.,  6  U.C.  (Q.  B.)  319. 

{p)  Imperial  Marine  Co,  v.  Fire  Insurance  Corporation,  4  C.  P.  D. 
166, 48  L.  J.  C.  P.  424,  40  L.  T.  N.  S.  166,  27  W.  R.  680  ;  contra,  Mer- 
chants*, ^c,  Co.  V.  Associated  FiremarCs  Co.,  36  Am.  Rep.  428. 

(a)  Aitchison  v.  Lohre,  4  App.  Cas.  755,  760,  49  L.  J.  Q.  B.  123,  41 
L.  T.  N.  S.  323,  28  W.  R.  I. 
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of  a  common  adventure  and  risk  of  fire  to  property  on 
land  whose  owners  have  no  interest  in  common.  It 
was  on  this  principle  that,  in  Welles  v.  Boston  Insur- 
ance Company,  23  Mass.  182,  the  Court  declared  that 
a  man  who  saved  his  house  from  fire  at  cost  to  him- 
self, and  thereby  prevented  the  spread  of  a  fire  to 
other  parts  of  the  city,  could  not  seek  contribution  contribntion 
from  adjoining  owners,  saying  that  it  "  would  not  do  S^^°^*^^ 
to  take  so  wide  a  range  in  the  application  of  the  prin- 
ciple of  contribution.  All  the  buildings  in  the  city 
may  remotely  have  been  protected,  and  it  would  be 
impossible  to  draw  the  line.'* 

Fraudulent  intent  may  be  inferred  from  gross  negU- 
gence  (r),  or  from  forbearance  to  use  reasonable  exer- 
tions and  means  at  hand  to  put  out  a  fire  (s). 

life   insurance  has    been  akeady  mentioned  as  i«  the  contract 
perhaps  an  exception  to  the  general  principle  that  Smumc©  a 
insurance  implies  indemnity.  It  would  seem  to  follow  {'^J^JJ^^ty'^ 
from  the  words  of  the  Gambling  Act  (14  Geo.  III. 
c.  48),  that  no  insurance  may  lawfully  be  made  which 
is  not  in  the  nature  of  an  indemnity  for  the  loss  of 
an  interest.     No  man  may  insure  against  the  loss 
of  anything  or  the  death  of  any  person  in  which  or 
in  whom  he  has  not  an  interest  (t),  nor  for  more 
than  the  value  of  that  interest  (n),  nor  recover  on 
such  insurance  more  than  the  interest  which  he  has 
(z).     Although  the  words  of  the  statute  seem  in- 
tended to  restrict  insurance  to   indemnity,  it  has 
been  decided  that  life  insurance  is  not  a  contract  of 
indenmity. 

Insurance  on   life  falls  into   two  divisions — in- 
surance on  one's  own  life,  and  insurance  on  another's 


(r)  Goodman  r.  Harvey,  4  A.  &  E.  870,  876. 

(#)  Oote  V.  Farmers'  Co.,  48  New  Hampshire  43.     Huchiiu  v. 
People's  Insurance  Co,^  31  N.  H.  238,  248. 
(0  8.  I.  («)  S.  I.  (X)  S.  3. 
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life.  The  two  classes  would  seem,  in  theory  at  least, 
to  be  governed  by  diflferent  principles.  To  take,  first, 
insurance  on  another's  life :  A  creditor  insures  his 
debtor's  life  as  a  means  of  securing  himself  against 
the  chance  of  the  debtor  s  dying  without  paying  him, 
i,e.y  as  a  collateral  security  for  the  debt  (y),  like  a 
mortgagee's  fire  policy.  In  other  words,  he  obtains 
a  contract  of  indemnity  against  the  loss  of  his  debt 
by  the  death  of  the  debtor  before  it  has  been  paid.  In 
such  a  case  the  debt  is  not  a  mere  excuse  for  the 
policy ;  but  the  securing  of  the  debt  or  indemnifica- 
tion against  its  possible  loss  is  the  reason  for  the 
insurance  being  effected. 

Before  the  Gambling  Act,  Lord  Hardwicke  (z)  held 
the  law  to  be  that  only  an  interest  at  the  time  of 
insurance  and  of  the  happening  of  the  event  insured 
against  would  suffice,  i,e.y  that  the  assured  must  have 
had  something  to  lose  when  the  risk  was  insured 
against  and  have  lost  something  by  its  occurrence. 
And  to  an  ordinary  reader  of  the  Act  this  principle 
would  seem  to  be  there  affirmed. 


Life  policies  do  not  usually  state  the  reasons  for 
which  they  are  effected,  nor  the  exact  nature  of  the 
interest  on  which  they  are  based.  Nor  do  insurers 
usually  raise  the  question  of  interest,  unless  they  have 
some  other  grounds  for  disputing  liability,  and,  in  the 
absence  of  any  suspicion  of  fraud,  they  are  glad  to 
insure  a  good  life.  But  the  practice  of  insurers  is  no 
more  a  criterion  as  to  the  policy  or  requirements  of 
the  law,  than  is  the  practice  of  paying  debts  of  honour 
a  proof  that  such  debts  could  be  sued  on.  Similar 
reasons  guide  in  both  cases.  The  law  cannot  stop 
people  from  paying  what  they  are  under  no  liability  to 
pay,  but  a  court  of  law  would  be  entitled  to  demand 


(y)  Stacltpoole  v.  Simonds,  2  Park  InB.  932  (8th  ed.). 
(:)  Sadler's  Co.  v.  JBadcock,  2  Atk.  554,  i  Wilson  10. 
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proof  of  interest  in  an  insurance  policy,  notwithstand- 
ing waiver  by  the  insurers  of  such  proof. 

If  contemporaiiea  eaypositio  were  applied  to  the  is  life 
Gambling  Act,  there  is  little  or  no  doubt  that  the  {nJomnity  ? 
views  of  Lords  Mansfield  and  EUenborough,  two  of  our 
greatest  mercantile  lawyers,  who  imderstood  fully  the 
state  of  law,  custom,  and  circumstances  to  meet  which 
it  was  framed,  would  prevail  on  this  subject.  They 
both  undoubtedly  considered  that  insurance  sur  autre 
vie  was  a  contract  of  indemnity ;  and  in  accordance 
with  this  view  it  was  decided  in  Godsal  v.  Boldero, 
9  East  72,  that  a  creditor  of  Mr.  Pitt,  who  had  been 
paid  by  his  executors,  could  not  recover  on  the  insur- 
ance of  Mr.  Pitt's  life. 

This  view  was  long  held  correct,  but  was  overruled 
in  two  cases  which  now  control  the  law  as  to  life  in- 
surance— Dcdbi/  V.  The  India  and  London  Life  Com- 
'pany  {a)  and  Law  v.  London  Indisputable  Company  (b). 

The  first  of  these  decisions  is  based  (i)  on  a  mis-  Daityr.  India 
interpretation  of   the    Gambling  Act,   by  the    srd^e^cofdls- 
section    of   which   it   is    provided  that    no  greater  ^^"ed. 
sum  shall  be  recovered  or  received  by  the  insurer 
than   the  amount  or  value  of  the  interest  of  the 
assured  in    the  life    or    event.     In  fire  insurance, 
which  is  under  the  same  statute,  a  man  must  have 
interest  at  the  time  of  insurance  and  of  loss.     But 
in  life  insurance  the  words  are  construed  in  a  dif- 
ferent sense  altogether.     Yet  it  would  seem  to   be 
clear  that  the  same  words  in  the  same  statute  are 
not  capable  of  two  contrary  constructions. 

(2)  On  a  confusion  between  a  man's  interest  in 


(a)  24  L.  J.  C.  P.  2,  15  C.  B.  365,  18  Jur.  1024,  24  L.  T.  182, 
3W.R.  116. 

(J)  24  L.  J.  Oh.  196,  I  E.  &  J.  223,  I  Jur,  N.  S.  179,  3  W  R.  155, 
24  L.  T.  208. 
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his  own  and  another's  life.  Admitting  that  a  man 
cannot  be  indemnified  for  tbe  loss  of  his  own  life,  a 
creditor  certainly  can  be  so  for  the  death  of  his 
debtor  insolvent,  and  that  is  what  he  insures  for. 
Unless  he  was  owed  the  debt  he  could  not  insure 
the  debtor,  and  usually  insurance  of  the  debtor 
is  the  last  method  a  man  would  adopt  for  re- 
covering his  debt,  unless  he  can  get  the  debtor 
to  pay  the  premiums,  in  which  case  the  debtor  on 
paying  the  debt  is  entitled  to  assignment  of  the 
policy. 

(3)  6n  a  mistaken  view  as  to  the  nature  of  a 
premium.  It  is  what  a  man  will  pay  to  protect 
himself  from  a  probably  greater  loss.  A  man  has  no 
insurable  interest  in  his  premiums,  and  by  law  cannot 
insure  them.  He  has  no  more  interest  in  them 
than  in  his  last  year's  butcher's  bill.  He  has  had  in 
each  case  the  equivalent,  for  by  payment  of  the  pre- 
mium he  has  bought  immunity  from  the  risk  he 
wishes  to  cover  for  the  period  for  which  he  seeks 
insurance. 

(4)  On  a  petitio  prindpii.  Both  cases  consider 
that  life  insurance  cannot  be  a  contract  of  indem- 
nity, because  the  sum  is  certain,  and  all  will  be 
payable  ;  but  the  very  point  to  be  decided  is,  Should 
the  whole  insurance  money  be  payable  at  all  events, 
or  only  so  much  thereof  as  compensates  for   the 

? 


croditora*  In  fire  insurance  the  amount  stated  in  the  policy 

^  *^**'  limits  the  liability  of  the  insurer,  but  does  not  bind 

him  to  pay  the  whole  sum  on  the  happening  of  a 
fire, -without  any  rights  over  the  property  insured ; 
but  if  the  view  taken  in  the  two  cases  under  consi- 
deration be  right,  a  man  who  is  owed  a  debt  may 
make  thereof  an  excuse  for  a  speculation  in  the  life 
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of  his  debtor  (rf),  for  if  the  ordinary  rules  of  insur- 
ance do  not  apply,  there  seems  no  reason  why  he 
should  not  "  make  an  excuse  of  the  statute "  and 
take  out  a  dozen  policies  each  for  the  amoimt  of  his 
debt,  and  claim  that,  all  being  several  contracts,  no 
evidence  can  be  adduced  to  show  in  any  one  case 
that  he  has  over-insured  his  interest,  since  contribu- 
tion is  out  of  place  xmless  the  contract  be  one  of 
indemnity.  But  the  courts  have  shrunk  from  this 
consequence  of  these  two  decisions  (e).  The  Liver- 
pool poisoning  case  is  a  striking  commentary  on  the 
possible  abuse  of  the  system  of  issuing  creditors' 
policies.  A  woman  having  lent  small  sums  of 
money,  then  insured  the  Uves  of  the  debtors  for  an 
amount  exceeding  the  loans,  and  afterwards  poisoned 
them  to  obtain  the  insurance-money  (/). 

Where  such  policies  are  kept  up  at  the  debtor's 
expense,  they  are  a  security  given  by  him,  and  as 
such  not  open  to  objection ;  but  where  the  creditor 
at  his  own  expense  insures  the  debtor,  it  is  more 
economical  for  the  creditor  that  the  debtor  should 
die  quickly,  since  it  enables  him  to  get  his  debt  paid 
at  less  cost.  It  is,  indeed,  clear  that  insurance  by  a 
creditor  is  open  to  very  serious  objections  as  it  now 
stands,  for,  instead  of  having  something  to  lose  by 
the  death  of  his  debtor,  he  may  actually  find  himself 
in  pocket  thereby.  Unlike  a  mortgagee,  he  has  no 
security  for  his  debt,  and  indeed  insures  to  make  up 
for  the  want  of  such  security,  not  to  find  a  means 
of  preserving  the  security  which  he  has ;  and  insur- 
ance enables  him  either  to  get  both  his  debt  and  his 
insurance  money,  or  to  let  off  his  debtor  at  the 
expense  of  his  insurers. 

(iQ  See  Warnock  v.  DatU^  104  U.  S.  (14  Otto)  775,  and  cases  there 

(e)  Helden  v.  We$t,  3  B.  &  S.  579,  32  L.  J.  Q.  B.  85,  7  I.  T.  N.  S. 
454,  II  W.  B.  423,  9  Jw-  N.  S.  747. 
(/)  Reg.  V.  Flannagan,  15  Cox  Cr.  Cas,  41 1. 
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In  the  Ciyil  Code  of  Jjower  Canada,  which  as  to 
•insurance  almost  wholly  corresponds  with  English 
law,  and  is  a  good  summary  thereof,  the  objections 
to  creditors,  and  similar  policies  are  met  by  article 
2592,  which  is  as  follows:  ''The  measure  of .  the 
interest  insured  in  a  life  policy  is  the  sum  fixed  in  the 
policy,  except  in  the  cases  of  insurance  by  creditors, 
or  in  other  like  cases,  in  which  the  interest  is 
susceptible  of  exact  pecuniary  measurement.  In 
these  cases  the  sum  fixed  is  reduced  to  the  actual 
interest." 


Own  life  poli- 
cies and  in- 
demnity. 


Life  policy. 


As  to  policies  on  a  man's  own  life,  different  con- 
siderations arise,  for  no  man  can  be  indemnified  for 
the  loss  of  his  -  own  life.  Such  policies  are  usually 
effected  as  a.  provision  for  relatives  or  creditors. 

Although  an  insurance  by  a  man  on  his  own  life 
was  at  first  (g)  held  to  be  a  contract  of  indemnity,  it 
has  since  been  settled  not  to  be  so  (h),  but  to  be  a 
contract  by  the  insurer  to  pay  a  certain  sum  on 
the  happening  of  a  given  event — usually  the  death 
of  the  assured,  or  his  attaining  a  certain  age — 
and  the  sum  will  not  vary  with  reference  to  the 
greatness  or  smallness  of  the  loss  to  the  family  of 
the  assured. 

By  a  policy  of  life  assurance,  the  assurer  agrees  to 
pay  the  assured  a  certain  sum  of  money  on  the  death 
of  a  person  therein  named,  and  in  consideration 
thereof  the  assured  pays  the  assurer  a  certain 
smaller  sum  immediately  on  effecting  the  insurance, 
or  agrees  to  pay  the  assurer  a  premium  or  annual 
sum  until  such  death  occurs ;  or  if  the  whole  period 
of  life  be  not  insured,  then  until  the  expiration  of 
the  term  during  which  the  insurance  is  to  continue. 


(g)  Oodsal  v.  JBoldero,  9  East  72. 

W  ^ 


h)  Dalby  v.  India  ana  London  Life 
Moreland,  3  Ch.  D.  675,  685,  45  L.  J.  Ch.  817;  35  L. 
25  W.  R.  21. 


Cb^  gupra^  p.  15.   .Fryer  v. 
"..  *.  N.  ~ 


S.  458, 
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In  the  case  of  Daily  v.  Indian  and  London  Life 
Assurance  Co.  (i\  a  life  assurance  is  thus  defined: 
"The  contract  commonly  called  life  assurance  is, 
when  properly  considered,  a  mere  contract  to  pay  a 
certain  sum  of  money  on  the  death  of  a  person  in 
oonsideration  of  the  due  payment  of  a  certain  annuity 
for  his  life,  the  amount  of  the  annuity  being  calcu- 
lated, in  the  first  instance,  according  to  the  probable 
duration  of  his  life,  and  when  once  fixed  it  is  con- 
stant and  invariable.  The  stipulated  amount  of  the 
annuity  is  to  be  uniformly  paid  on  one  side,  and  the 
sum  to  be  paid  in  the  event  of  death  is  always 
(except  where  bonuses  have  been  given  by  prosperous 
oflices)  the  same  on  the  other."  The  de&oition  given  Definition  of 
by  Sir  George  Jessel  of  the  contract  of  life  assurance  }!S  J^"""* 
is  "  a  purchase  of  a  reversionary  sum  in  consideration  *^-*- 
of  a  present  payment  of  money,  or,  as  is  generally 
the  case,  of  the  payment  of  an  annuity  during  the 
life  of  the  person  insuring  "  (i). 

A  policy  of  life  insurance  is  not  an  insurance  from  Life  inrartnoe 
year  to  year,  but  the  premiums  constitute  an  annuity,  ^^JJ^  ^^  ^^ 
the  whole  of  which  is  the  consideration  for  the  entire 
assurance  for  life,  and  no  proportionate  part  of  the 
moneys  payable  under  the  policy  is  represented  by 
the  payment  of  any  particular  premium  {I).  A  life 
policy  is  the  converse  of  an  annuity.  A  man  elects 
to  pay  the  insurers  an  annuity  on  their  guaranteeing 
his  representatives  a  lump  sum  on  his  death.  In 
the  other  case  a  lump  sum  is  paid  by  him,  he  to 
receive  an  annuity  for  his  life. 

In  either  case  there  is  no  relation  between  the 
annual  premium  and  the  risk  of  assurance  for  the 
year  in  which  it  is  paid. 


(i)  15  C.  B.  3S7, 24  L.  J.  C.  P.  3,  24  L.  T.  182,  3  W.  B.  116*  18  Jur. 

ik)  Fryer  ▼.  Moreland,  3  Ch.  D.  685.     See  previous  page. 
(0  Harrison  y.  Ingram^  ex.  p.  WJUnney  (1900),  a  Q.  B.  718. 
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Indeed,  the  premium  for  single-year  insurance  is 
lower  than  the  year's  premium  on  a  whole  life  policy, 
taere  being  no  certainty  of  death  within  the  period 
and  no  option  to  continue  (m). 

An  agreement  to  compensate  a  man  for  injuries  by 
accident  might  seem  to  be  a  contract  of  indemnity, 
but  it  must  be  remembered  that  in  this  case,  as  in 
that  of  an  insurance  on  a  man's  own  life,  the  value 
of  the  peril  insured  against  cannot  be  appraiqpd  in 
money,  and  therefore  the  insured  cannot  really 
be  indemnified;  for  although  the  evil  results  of 
bodily  injury  can  often  be  alleviated  by  what  money 
will  procure,  mere  money  cannot  allay  or  remove  the 
suffering,  and  therefore  cannot  really  constitute  an 
indemnity.  Moreover,  the  payment  contracted  by 
the  insurers  to  be  made  in  case  of  accident  is,  under 
present  practice,  a  certain  fixed,  invariable  sum.  No 
gradual  scale  of  compensation  for  different  accidents 
could  be  satisfactorily  framed,  for  the  reason  already 
mentioned,  that  bodily  pain  and  suffering  do  not 
admit  of  a  precise  valuation.  Where  there  is  indem* 
nity  by  the  insurer,  there  is  subrogation  of  him  to 
the  rights  of  the  assured;  but  by  the  Railway 
Passengers'  Assurance  Company's  second  Act,  the 
right  of  subrogation  in  case  of  accident  insurance  is 
negatived  (n). 

A  tortfeasor,  who  may  have  caused  an  accident,  not 
resulting  in  death,  cannot  plead  an  insurance  against 
accident  in  mitigation  of  damages  (o),  the  result  of 
which  is  that  a  man  may  sometimes  makes  a  con- 
siderable profit  out  of  an  accident  by  judicious 
insurance,  since  he  is  not  accountable  to  his  insurers 
for  any  surplus  over  and  above  full  compensation. 

*  (m)  Bou  V.  Medical^  Jj^c^  ii  C.  G.  S.  (2nd  series)  151.  JSeottish 
Widows'  Fund  v.  JBuist,  3  C.  S.  C.  (4th  series)  1078. 

(«)  27  &  28  Vict.  c.  125. 

(o)  Bradbum  v.  O.  W.  JL,  L.  R.  lo  Ex.  i,  44  L.  J.  Kx.  a  31  L.  T. 
N.S.  464,23W.R.48. 
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But  where  an  insured  man  is  killed  by  an  accident, 
the  tortfeasors  get  some  benefit  from  the  insurance ; 
for  the   right   conferred   by  Lord   Campbell's   Act  except  where 
(which   is   adopted   by   the  ConsoUdated   Statutes  ^^J^^^^"^" 
of  Ontario,  c.  135,  ss.  2  and  3)  to  recover  damages  in  beirs  Act- 
respect  of  death  occasioned  by  wrongful  act,  neglect,  deduTteSTfrom 
or  default,  is  restricted  to  the  actual  pecuniary  loss  ^*™*8^ 
sustained  by   the   plaintiff  (p).     Therefore    in    an 
action  under  that  Act  the  damages  payable  in  respect 
of  a  death  caused  by  a  tortious  act  may  be  reduced 
by   reference  to  the  prudence  of  the  deceased  in 
insuring  his  life,  and  the  tortfeasor  is  allowed  to  plead 
such  insurance  in  mitigation  of  damages  (q).     The  Kxtentof  bene- 
pecuniary  benefit  accruing  from  the  premature  death  JJ^  d^^toof 
through  negUgence  of  a  person  who  has  insured  his  ^^^^ 
life  out  of  his  own  earnings  for  the  benefit  of  his 
widow,  consists  in  the  accelerated  receipt  of  a  sum 
of  money,  the  consideration  for  which  had  already 
been  paid  by  him,  and  may  be  taken  to  be  repre- 
sented by  the  use  or  interest  of  the  money  during 
the  period  of  acceleration  (r).  The  argument  against  Beaaon  for 
reducing  the  damages  by  reason  of  an  insurance  was  ^*uJl|^^*'*from 
well  expressed  by  Mr.  Justice  Bmrton  in  a  case  in  damagw. 
the   Appeal   Court   of  Ontario    (5)    thus : — **  It   is 
possible  that  in  accordance  with  the  views  entertained 
by  some  Judges  the  receipt  of  the  insurance  money, 
if  in  excess  of  the  loss,  may  be  a  complete  answer  to 
the  action,  but  if  that  view  be  correct  it  follows  that 
the  policy  has  been  in  fact  effected  for  the  benefit 
of  the  Company  to  whose  neglect  the  death  is  attri- 
butable, and  that  the  family  lose  the  payments  and 
interest   which    have   been   expended    to    procure 
that  result." 


{p)  Grand  Trunk  BaUtoay  y.  Jennings  (1888),  13  App.  Cas.  800. 
Affirming  1 5  Ont.  App.  477. 

is)  Ificks  y.  ^^ewport  Railway,  4  B.  &.  S.  403,  note.  JSradbum  y. 
G.  W.  jB.  Co.,  L.  R.  10  Ex.  i. 

(r)  Grand  Trunk  y.  JenninaSy  tunra. 

l»)  Beckett  y.  Grand  Trunk  BaUway  Co.,  13  Ont.  App.  174.  See 
abo  Carroll  y.  Missouri  Railtoay  Co.,  57  Am.  Kep.  38a. 
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In  a  Scotch  action  of  damages,  on  account  of  a 
fire  caused  by  a  spark  from  a  locomotiye,  the  fact 
that  the  pursuers'  loss  was  covered  by  insurance 
formed  no  objection  to  their  title  to  sue,  nor  (there 
being  no  question  raised  as  to  responsibility  for 
costs)  was  it  necessary  to  sist  them  as  pursuers  (t). 


THE  CONTRACT  OF  INSURANCE. 


Thetenn 
policy. 


What  is  a 
policy  per 
¥:ay,  J. 


Contaractto 
inaiire  rerbal 
at  common 
law. 


The  usual  instrument  containing  a  contract  of 
insurance  is  called  a  policy,  a  term  borrowed  from 
the  Italian  merchants  who  introduced  the  practice  of 
insurance  into  this  coimtry  (w). 

But  any  contract  of  insurance  comes  within  the 
word  *'  policy,"  and  there  is  no  statutory  or  formal 
document  necessary  to  make  a  contract  of  insurance. 
If  a  contract  of  insurance  is  created  by  any  binding 
means  that  is  a  *'  policy "  to  all  intents  and  pur- 
poses (x). 

At  common  law  a  verbal  promise  for  a  valuable 
consideration  to  issue  a  policy  of  insurance  is  valid. 
"  Such  promise  need  not  be  in  writing,  any  more  than 
a  promise  to  execute  and  deliver  a  bond  or  a  bill  of 
exchange  or  a  negotiable  note  "  (y)  ;  and  insurance 
contracts  other  than  guarantee  insurances  are  not 
within  the  Statute  of  Frauds  ;  and  the  contract,  being 
consensual,  depends  for  its  validity  on  agreement 
between  the  parties  as    to  the   risk  and  premium, 


(0  Port  GUuffow,  4'o,^  Co,  v.  The  Caledonian  JRailtoay,  29  Sco.  L. 
Rep.  577. 

{u)  The  Italian  polizzais  derived  fromiiroXi^TTwxor,  polyptychum,  a 
tablet  of  several  folds  (as  distinguished  from  diptych,  triptych,  &c.), 
used  in  late  Latin  for  an  account  or  memorandum  book.  See 
Facciolati,  *.t?.  "  polyptvcbum  " — Littr6,  *.r.  **  police." 

(a?)  Me  Norwich  Equitahle  Fire,  Jf'C,  S7  L.  T.  244. 

(y)  Kains  v.  Knightly,  Skinner  55  (A.D.  1681).  Commercial  Mutttal 
V.  Union  Mutual,  19  Howard  (U.S.)  318.  Newmun  v.  BeUten,  76  L.  T. 
Journal,  228. 
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and  not  on  the  particular  evidence  used  to  prove  the 
same  (2). 

The  Gambling  Act  (14  Geo.  III.  c.  48),  s.  2,  whetber 
evidently  contemplates  that  insurance  will  be  made  by  S^J^mry  ity 
pohcy,  but  does  not  enact  that  it  shall  be  so  made,  but  statute. 
only  that  all  policies  shall  contain  the  name  of  the 
person  interested  therein.  No  subsequent  statute 
now  in  force  enacts  this,  imless  it  be  the  Stamp  Act, 
1 89 1  {a) J  whereby  it  is  enacted  that  the  insurers  are 
bound,  under  penalty,  to  issue  a  stamped  policy  within 
a  certain  time  after  they  have  accepted  a  premimn. 
But  this  enactment  obviously  aims  only  at  protecting 
the  revenue,  and  it  is  impossible  to  suppose  that  it 
was  thereby  intended  to  punish  the  assured  for  a 
breach  by  Uie  insurer  of  his  statutory  duty,  or  that 
it  was  intended  to  interfere  with  his  right  to  demand 
a  stamped  policy,  which  would  be  evidence  of  the 
contract  of  insurance  agreed  between  the  parties. 

Though,  as  has  been  seen,  no  enactment  in  express  Poucy 
terms  makes  it  necessary  to  have  a  contract  of  insur-  ^^^^^olot 
ance  in  writing,  the  special  constitution  of  each  com-  «>mp«»y. 
pany  usually  provides  the  mode  in  which  the  company 
is  to  be  bound,  and  policies  must  be  issued  in  accord- 
ance with  the  provisions  of  such  constitution  before 
the  assured  can  sue  on  the  insurance.     But  this  rule 
will  not  prevent  the  Courts  from  making  a  company 
issue  a  policy  when  there  is  clear  proof  of  an  agreement 
to  insure.    In  marine  insurances,  it  is  especially  com- 
mon to  issue  after  loss  a  stamped  policy  in  accordance 
with  the  sUp,  which  is  held  binding  in  honour,  if  not 
in  law,  as  a  real  contract  (b). 

(z)  Bishop  Y.  Clay  Insurance  Co.,  49  Connecticut  167.  BUhop  of 
Chatham  v.  Western,  ^e.,  Co.y  i  Pugs.  &  Tr.  (New  Bruns.)  242.  Davies 
V.  Xatiimal  Fire  Co,  (1891),  App.  Cas.  485. 

(a)  54  &  55  Vict.  c.  39,  B6.  91  to  100,  extended  by  58  &  59  Vict.  c. 

16,  8. 13- 

•  (A)  See  Mead  ▼•  Davidson,  3  A.  &  B.  303.  Lishman  v..  Nortfi^rn 
Manne  Co.,  L.  B.  10  C.  P.  179, 44  L*  J-  C.  P.  185,  32  L.  T.  N.  S.  170, 
23  W.  R.  733.  Marocco  Land  Co,  v.  Fry,  11  Jur.  N.  S.  ^6,  11  L.  T. 
rf.  S.  618,  13  W.  R.  310.  Fislier  v.  Liverpool  Marine  Co,,  L.  R. 
8  Q.  B.  469. 
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ruoi  evidenoe  It  may,  it  seems,  be  shown  by  parol  evidence  that  a 
if  ^u^r''^^'  policy  was  intended  by  an  intestate  to  be  for  the  benefit 
Harried  of  his  wifc,  Under  the  Married  Women's  Property  Act, 

^^yAct».  ^^7^>  s.  lo;  or  the  Married  Women's  Property  Act, 
1 882,  s.  II  (c).  It  must  be  observed  that  the  insurers 
in  this  case  did  not  dispute,  though  they  had  mis- 
taken, the  intestate's  intention. 

Ewow.  If  a  policy  has  been  delivered  by  the  insured  to 

an  agent  as  an  escrow  there  must  be  sufficient  evi- 
dence to  show  that  it  has  been  divested  of  that  char- 
acter before  the  insurer  is  bound  by  it  (rf). 

Action  on  If  a  policy  has  been  duly  signed  and  counter-signed, 

Seuvemd.^  A^d  is  ready  to  be,  although  it  has  not  been  in  fact, 
delivered  by  the  insurers,  it  will  be  deemed  to  be  so 
far  delivered  that  the  assured  cannot  sue  in  equity  for 
the  loss,  on  the  groimd  of  the  policy  not  being  a  per- 
fected one,  and  therefore  not  sufficient  to  support  an 
action  at  law  (e).  And  where  a  policy  purported  to 
be  signed,  sealed,  and  delivered,  and  had  in  fact  been 
signed  and  sealed,  but  had  never  left  the  office  of  the 
company,  the  House  of  Lords  held  that  there  was  a 
delivery  (/). 

inmiranoe  It  has  been  held  in*  Scotland  that  there  maybe 

without  policy,  insurance  without  delivery  of  a  policy  if  the  terms 
Fbiicjr  must     are  agreed  and  if  the  premium  has  been  paid  (ff), 
mtncu         <^d  if  the  policy  when  issued  does  not  conform  to 
the  true  intent  of  the  parties  at  the  time  when  the 
insurance  is  agreed  upon,  it  may  be  rectified  or  the 


(c)  Newman  v.  BeUten,  Sol.  Jour.  23  Feb.  1884,  p.  301. 

(d)  Confederation  Life  v.  O'Donwll^  10  Canada,  Sup.  Ct  92. 

(e)  M'Farlane  v.  Andee  Insurance  Co.,  20  Grant  (U.  C.)  486. 

(/)  Xenos  V.  Wlckham,  L.  K.  2  fl.  L.  296,  36  L.  J.  Ex.  313, 16  L.  T. 
N.  S.  800,  16  W.  R.  38.  Jones  v.  Protineial,  16  U.  C.  CQ.  B.)  477. 
Bankin  y.  Potter,  6  H.  L.  C.  114.    TJiompson  v.  Adams,  23  Q.  B.  D. 

361. 

(g)  Cfiristie  v.  North  British,  3  C.  S.  C.  (lat  series)  519,  1825. 
Bossiter  v.  Trafalgar  Life,  27  Beav.  377. 
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true  contract  sued  upon  {h).  If  a  parol  contract  be 
proved,  it  will  not  be  held  to  have  merged  in  a 
policy  which  is  not  in  conformity  with  the  parol 
agreement  (t),  and  in  such  case  the  policy  may  be 
rectified  so  as  to  accord  with  the  parol  contract  (&)• 
Indeed,  on  most  policies  issued  there  is  a  notice  to 
return  them  for  correction  if  they  are  not  accurately 
set  out. 

And  an  offer  to  insure  on  terms  cannot  be  revoked 
after  receipt  or  acceptance.     Insurers  usually  issue  iwue  of  poucj 
the  policy  even  if  the  loss  iutervenes  between  the    ^  ^*^ 
acceptance  and  the  usual  time  for  issue  (Z).     But 
it  would  appear  that  if  the  risk  is  changed  before 
the  premium  is  paid  they  will  not  be  liable  (m). 

The  person  to  sue  on  the  policy  is  the  person  in 
whom  the  interest  appears,  not  necessarily  the  person 
with  whom  it  is  made. 

Therefore  where  a  policy  was  by  deed  poll  and  the  Ambiguoiw 
covenant  to  pay  was  ambiguous  as  to  the  person  ^^^^^  to  be 
vrith  whom  it  was  made,  it  was  construed  as  being  JJ^^^J^** 
with  the  person  in  whom  the  interest  appeared,  and 
he  was  allowed  to  sue  in  his  own  name  though  he 
had  not  himself  effected  the  policy  {n). 

The  proper  mode  of  obtaining  the  benefit  of  anRemedjfor 

unperfonoed 
• agreement  to 

(A)  Alhwn  Co.  V.  MilU,  3  Wils.  &  Shaw  (Scsotch)  218,  227  (H.  L.).  *™"*  P^"^' 
8ee  Wylie  r.  Ttmet  Fire^  22  C.  S.  C.  (2nd  series)  1498.     Olley  v. 
n$ker  (1886),  34  Ch.  D.  367. 

(i)  Belief  Fire  Co,  v.  Skavo,  94  U.  8.  (4  Otto)  574.  Newman  v. 
Beltten^  supra, 

{k)  Motteux  T.  London  Assurance^  i  Atk,  545.  Collett  v.  MorrisoUt 
21  L.  J.  Ch.  878,  9  Ha.  162. 

(/)  Mildred  v.  Maepong,  8  App.  Cas.  874. 

(m)  Canmng  r.  Farouhar,  16  Q.  B.  D.  727,  58  L.  J.  Q.  B.  225, 
34  W.  R.  423,  2  Times  L  R.  386. 

(n)  Mot$  V.  Legal  and  General  Life,  I  Victoria  Law  315.  Sunder^ 
land  Marine  v.  Kearney^  16  Q.  B.  925.  Hodwn  y.  Observer  Life 
Insurance,  8^.  &  B.  40,  26  L.  J.  Q.  B.  303,  29  L.  T.  0.  8.  278,  3  Jur. 
N.  S.  1 125,  5  W.  R.  712.  J^eans  v.  JBignold,  L.  R.  4  Q.  B.  622,  38 
U  J.  Q.  B.  293, 20  L.  T.  N.  8.  659,  17  W.  R.  882. 
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agreement  to  insure  would  seem  to  be  either  to  sue 
for  a  proper  policy,  or  claim  damages  for  breach  of 
contract  to  grant  one,  or  to  seek  relief  on  the  footing 
of  a  proper  policy  having  been  issued.  The  latter 
course  has  been  adopted  in  Canada  and  the  United 
compADy  ean^t  States  (o).  And  in  Canada  the  Supreme  Court  have 
plead  want  of  j^^j^  ^-^^^  ^^  insurauco  company  could  be  restrained 
from  pleading  want  of  a  seal  to  a  policy  (p).  This 
no  doubt  did  substantial  justice,  and  attained  the 
end  which  might  have  been  reached  by  a  sui£  in 
equity  for  a  proper  policy ;  but  the  law  laid  down  is 
at  least  doubtful,  and  the  members  of  the  Court 
were  not  unanimous. 


seal 


Accepting: 
policy  without 
noticing 
mistake. 


It  is  usual  to  print  upon  a  policy  a  notice  re- 
quiring the  assured  to  inspect  it  immediately  on 
receipt  and  return  it  for  correction.  But  even  if 
there  be  no  such  notice,  if  a  man  does  not  read  his 
policy  he  has  only  himself  to  blame,  and,  by  not  re* 
turning  it  if  wrong  he  may  waive  all  right  to  com- 
plain subsequently  of  any  mistakes  occurring  in 
it  (2).  _   « 


Fresamptlon 
that  policy 
react 


The  insured  is  presumed  to  have  read  his  policy 
and  to  know  its  contents  unless  he  shows  that  he  was 
dissuaded  therefrom  by  some  trick  or  fraud  (r). 


Where  the  Company's  agent  filled  up  a  proposal 
untruly,  though  not  to  the  knowledge  of  the  appli- 
cant who    signed  without  reading  it,  the  proposal 


{o)  BhugwandoMV,  Net/ierlands,  ^-c,  14  App.  Gas.  83.  Ptmieif  v. 
Jieacon  Ca,^  7  Grant  (U.  C.)  130.  Mackie  v.  European  Co^  21 
L.  T.  N.  S.  102,  17  W.  B.  987.  Thompson  v.  Adanu,  23  Q.  B.  D. 
361. 

(/;)  London  Life  Assurance  Co,  v.  Wriffht^  5  Canada  (S.  C.)  466. 

(a)  Watkins  v.  Bymill,  10  Q.  B.  D.  178,  52  L.  J.  Q.  B.  lai,  48 
L.  T.  N.  S.  426,  31  W.  B.  337. 

(r)  Xew  York  Life  v.  McMa^er^  87  Fed.  Eep.  63.  McElroy  v. 
Jiritish  American  Co,^  94  Fed.  Bep.  990.  But  see  Smiih  v.  City  of 
Londim  €0.^  15  Canada  Sup.  Ct.  69.  Mowatt  v.  Provident  ISarin§$y 
«JV.,  27  Ont.  App.  675. 
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heing  stated  to  form  the  basis  of  the  policy  granted  on 
condition  of  its  truthfubiess,  it  was  held  that  the 
applicant  must  be  taken  to  have  read  the  answers 
before  signing  the  proposal,  and  that  the  agent 
acted  as  agent  for  the  applicant  and  the  policy  was 
void  («). 

A  policy  may  of  course  be  altered  by  consent  of 
parties,  whether  the  alteration  consists  in  correcting 
an  error  or  an  omission,  or  in  variation  of  the  terms 
of  the  contract.  But  a  material  alteration  of  the 
policy  by  the  assured  without  the  consent  of  the  Alteration  ot 
insurer  will  be  treated  as  a  jfraud,  and  avoid  the  ^"^^' 
contract  (t). 

When  on  a  proposal  and  agreement  for  an  insurance  Poucy  not 
a  policy  is  drawn  up  by  the  insurance  office  in  a  form  J^JJ^Jt!^ 
differing  from  the  terms  of  the  agreement,  and  varies 
the  rights  of  the  assured,  the  Court  will  look  at  the 
agreement  and  not  at  the  policy  (u).  Where  the 
mistake  cannot  be  rectified,  it  seems  that  the  con- 
tract will  be  rei^cinded  and  a  return  of  premiums 
ordered  (x). 

Where  a  policy  is  not  in  accordance  with  the  real  when  a  mis- 
terms  of  the  agreement,  but  such  terms  though  agreed  j^'^^JuS^?' 
on  with  the  agent  by  the  person  seeking  insurance 
have  not  been  by  him,  or  at  all,  communicated  to  the 
insurer,  or  if  communicated  not  adopted,  rectification 
will  not  be  ordered,  but  the  policy  will  be  declared 

(*)  Biggar  v.  BocJt,  ^c^  Society  (1902),  i  K.  B.  516,  85  L.  T.  636, 
71  L.  J.  K.  B.  79,  18  Times  L.  B.  119. 

(0  Zirerpool,  London^  and  Qlohe  v.  Wyld^  21  Grant  (U.  C.)  458, 
23  Grant  442,  z  Canada  604.  Hill  v.  Patten^  8  East  373.  French  v. 
Pattenj  1  Camp.  72,  i8a  Fairlie  t.  Cfiristie,  7  Taunt.  416.  LangJtorn 
T.  Odogan,  4  Taunt.  330.  Sanderson  v.  Symonds,  i  B.  &  B.  426. 
Master  v.  Miller,  4  T;  B.  320. 

(«)  CbOeU  Y,  Morris&Hy  9  Hare- 162,  21  L.  J.  Ch.  878.  Senkle  v; 
Soyal  Exchange,  i  Ves.  Sr.  317.  Parx&ns  v.  Bignold,  15  L.  J.  Ch. 
379>  13  Sun*  51^  7  J^r.  591.  Ball  y.  Stttne,  i  S.  &  S.  210.  But  see 
MKemie  v.  Omlson,  8  Eq.  368. 

{x)  Fowler  Y.  Scottish  Equitable,  2&  L.  J.  Ch.  225,  32  L.  T.  119, 
4  Jot.  N.  S.  i  169,  7W.  B.  5. 
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not  binding  ob  the  insurers,  and  they  will  have  to 
repay  the  premiums  paid,  as  money  paid  to  them 
under  a  mistake  (y),  or  for  a  security  which  they  have 
not  given  and  refuse  to  give. 

Subject  to  the  power  of  proving  that  the  policy 
does  not  embody  the  real  terms  agreed  upon,  no 
material  terms  may  be  imported  into  a  written  con- 
tract of  insurance  which  the  parties  have  not  thought 
fit  to  insert  (z). 

Lottotpoucy.       If  a  policy  of  assurance  be  lost  or  destroyed,  an 
indemoifled  by  actiou  will  nevertheless  lie  to  recover  the  insurance 
judgment.        money,  and  the  order  or  judgment  of  the  Court  direct- 
ing the  office  to  pay  will  be  a  sufficient  indenmity 
against  subsequent  claims  (a). 

Preminm—  Payment  of  a  premium  demanded  on  application 

Fftymen^  for  a  policy  does  not  give  the  applicant  an  absolute 
title  to  a  policy.  But  if  the  risk  is  rejected,  or  a 
higher  premium  demanded  and  refused,  the  insurer 
must  offer  to  return  the  premium.  StiD,  the  mere 
fact  that  the  agent  retains  the  premium  by  arrange- 
ment with  the  applicant,  pending  an  effort,  to  get  the 
insurers  to  reconsider  their  decision,  will  not  amount 
to  a  failure  to  repay  (b). 

Interim  notes.  The  interim  protection  notes  given  by  fire  insurance 
companies  bear  an  analogy  to  the  slips  commonly 
used  in  cases  of  marine  insurances  preliminary  to  the 
issuing  of  policies  (c).     The  slip  contains  the  heads' 

(y)  Fowler  v.  Scottish  Equitable,  tupra. 

(2)  Dudgeon  v.  Pembroke,  2  App.  Cas.  284,  298,  46  L.  J.  Q.  B.  409, 
36.  L.  T.  N.  8.  382,  25  W.  R.  499.     Oibetm,  v.  Small,  4  H.  L.  C.  353. 

{a)  Oroehatt  v.  Ford,  2$  L.  J.  Ch.  552,  2  Jur.  N.  S.  436,  4  W.  R. 
426.  England  v.  Tredegar,  L.  B.  I  Eq.  344,  35  L.  J.  Ch.  386, 
35  Beav.  256. 

(6)  Otterbein  v.  Iowa  State  Insurance  Co.f  57  Iowa  274. 

(c)  Queen  Insurance  Co.  v.  Parsons,  7  App.  Cas.  96,  125,  51 
L.  J.  P.  C.  II,  45  L.  T.  N.  8.  721.  lonides  v.  Pacific,  L.  R.  7  Q.  B. 
517,  41  L.  J.  Q.  B.  190,  26  L.  T.  N.  8.  738,  21  W.  R.  2Z. 
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of  the  contract,  and  is  itself  a  contract  of  insurance, 
bat  not  a  policy,  and,  in  virtue  of  certain  enactments 
when  given  on  marine  risks  is  not  enforceable  at 
law  or  in  equity,  but  available  in  evidence  where 
material  (d). 

The  Underwriters  at  Lloyds  have  however  for  some 
years  undertaken  the  business  of  insuring  against  fire 
risks  on  land,  and  the  ''  slip  "  has  been  held  to  con-  The  slip, 
stitute  a  binding  policy  of  insurance,  not  subject  to 
the  implied  condition  of  the  tender  of  a  policy  within 
a  reasonable  time  (e). 

The  interim  note  contains  a  proposal  to  effect  an  interim  notes. 
insurance  on  the  companies'  usual  terms  and  con- 
ditions, and  the  interim  insurance  is  made  subject 
to  those  terms  and  conditions,  and  they  ought  to  be 
read  into  the  interim  note  so  far  as  they  are  lawful ; 
and  the  note  forms  a  contract  of  insurance  during 
the  interval  between  the  proposal  and  the  final 
acceptance  or  refusal  of  the  insurers  (/). 

Interim  receipts  for  the  whole  or  part  of  the  interim 
premium,  and  insuring  the  applicant  for  a  month  or  "^^^^^^ 
imtil  notice  of  rejection,  are  common  in  England,  but 
have  rarely  been  subjects  of  action  (g). 

An  insurance  company  are  clearly  entitled  to 
make  the  insurance  under  an  interim  receipt  subject 
to  the  conditions  in  the  usual  policy  (h).  Reference 
thereto  in  the  receipt  will  affect  the  applicant 
with  notice  thereof  (i),  provided  that  he  is  permitted 

{d)  ThompMOK  V.  Adams^  23  Q.  B.  D.  361.  BhugwafuLa»9  v. 
Xetkerlands,  fc^  14  App.  Cas.  83. 

(e)  TKamptati  y.  Adams,  supra.  Home  Marine  Ins.  v.  Smith,  46 
W.  R.  661. 

(/)  Queen  Insurance  Of.  v.  Parsons,  7  App.  Cas.  96,  125,  51  L.  J. 
P.C.  II,  45  L.  T.N.  S.  721. 

(^)  Ifaelis  T.  European  Co.,  21  L.  T.  N.  S.  102,  17  W.  R.  987. 

(A)  M 'Queen  v.  Phanix,  27  U.  C.  (C.  P.)  511. 

(t)  Queen  Insurance  Co,  v.  Parsons,  7  App.  Cas.  96,  124  seq.  ;  vide 
'upra. 
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an   opportunity   of   learning  what    the    conditions 
are. 

If  the  interim  receipt  be  for  so  many  days,  and 
the  policy  contain  a  condition  that  the  insurance 
may  be  terminated  at  any  time  within  the  period 
originally  contracted  for  on  ten  days'  notice,  and 
the  repayment  of  a  rateable  proportion  of  the  pre- 
mium for  the  unexpired  term,  ten  days'  notice  must 
be  given  to  terminate  the  interim  insurance  and 
tender  of  the  imeamed  part  of  the  premium  made  (k). 
So  if  a  fire  happens  within  the  period  of  interim 
insurance,  but  after  notice  that  .a  regular  insurance 
will  not  be  issued,  the  insurance  company  are  bound 
for  ten  days  after  the  notice  given  (/). 

But  if  the  insurers  give  no  notice  of  rejection, 
and  do  not  issue  a  policy,  it  would  seem  that  they 
will  be  taken  to  have  elected  to  accept  the  proposal, 
and  they  will  be  liable  thereon,  imless,  of  course,  it 
is  stated  that  silence  amounts  to  refusal  to  go  on 
with  the  contract.  Where  an  interim  receipt  was 
given  on  a  form  declaring  that  a  policy  would  be 
issued  in  sixty  days  if  approved,  and  the  agent  giving 
the  receipt  did  not  report  the  transaction,  the  in- 
surers were  held  liable  for  his  neglect  and  the 
absence  of  the  policy — the  receipt  constituting  a 
valid  insurance  (m). 

TnuiMustioxi  It  is  rare  for  a  case  to  arise  of  a  policy  against  fire 

^in'^'c^  on  land,  lost  or  not  lost.  But  in  Giffard  v.  Qiuen 
Insurance  Company  (n),  the  plaintiff  insured  in  the 
London  and  Liverpool  Company  from  2nd  October 
1865  to  2nd  October  1866.  Before  the  term  ex- 
pired he  received  a  notice  from  their  sub-agent  that 
the  insurers  would  renew,  and  accordingly  he  paid 
the  premium  to  him  on  their  account.     The  general 

(l)  Ch^nt  Y.  Belinnee  Mvtuul  Fire  Co,,  45  U.  C.  (Q.  B.),  2J9. 
(0  Ihid, 

(m)  Patterson  v.  Royal  Tnturanee  0»»,  14  Grant  (U.  C.)  169. 
(ft)  I  Hannay  (New  BninB.)  432. 
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agent  of  the  oompany  declined  to  renew  the  policy, 
and  paid  the  premium  to  the  Queen  Insurance  Com- 
pany (the  defendants),  who  issued  a  policy,  dated  Pouey  dated 
1 6th  Oct.  1866,  but  insuring  from  2nd  Oct.  1866'^^"^ 
to  2nd  Oct.  1867.     The  premises  were  destroyed  by 
fire  on  13th  October,  before  the  policy  was  issued ; 
but  the  plaintiff  did  not  know  that  he  was  insinred 
by  the  defendants  until  he  received  the  policy  from 
the  sub-agent,  who  also  acted  for  the  defwdants. 
It  w&s  held  that  the  transaction  amoimted  to  a  re-  Be-insnrance. 
insurance,  and  that  the  defendai^ts  in  effect  insured 
the  property,  "lost  or  not  lost,"  in  other    words, 
"burnt  or  not  burnt,"  from  2nd  Oct.  1866  to  2nd  «  Barnt  or  not 
Oct  1867.  *™*-'' 

In  certain  businesses  in  this  country  it  seems  to  open  pouej. 
be  the  practice  to  take  out  an  open  policy  against 
all  risks  by  sea  and  land,  and  to  provide  that  the 
assured  may  declare  thereon  so  soon  as  he  learns 
that  property  at  his  risk  of  the  class  insured  is  in 
transit  to  him,  and  whether  such  property  is  at  the 
time. lost  or  not. 

Firms  which  have  to  transmit  valuable  property 
or  securities  through  the  post  thus  insure  them ; 
and  even  when  simultaneously  advised  of  trans- 
mission and  loss,  they  can  still,  under  such  a  policy, 
declare  their  loss,  provided  only  that  they  observe 
good  faith  in  the  transaction. 

Another  class  of  ^Ucy  is  that  termed  a  floating  Fimtins 
policy*     The  amount  of  goods  covered  by  such  a^"*'^' 
policy  is  ascertainable  at  the  moment  of  loss  only, 
and,  to  protect  the.  insurers,  such  a  policy  provides 
that  the  liabihty  of  the  insurers  shall  be  only  rate- 
able <o).     • 


(0)  Ab  to  declaration  on  an  open  policy  see  Daeies  y.  National  Ofi 
(1891).  App.  Caa.  48s. 


policy. 
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Thus  if  it  be  on  a  fluctuating  amount  of  goods  in  a 
warehouse,  and  the  amount  there  at  the  date  of 
a  fire  exceed  the  amount  of  insurance,  the  owner 
will  be  his  own  insurer  pro  rata,  and  will  not  receive 
the  whole  of  the  insurance  money.  This  kind  of 
policy  is  adopted  to  prevent  the  assured  £rom 
making  his  policy  cover  in  effect  a  larger  amount 
of  goods  than  are  fairly  insurable  at  the  premium 
paid  {p). 

Endowment  An  endowment  policy  is  one  by  which  the  in- 

^  ^^'  surance  company  undertakes    to  pay,  or  to  make 

return  of,  a  special  sum  of  money  at  the  termina- 
tion of  a  certain  period  during  the  lifetime  of  the 
insured.  A  policy  which  requires  the  payment  of 
fixed  premiums  and  provides  that  the  excess  thereof 
above  what  is  required  to  meet  current  claims 
and  expenses  shall  be  paid  into  a  reserve  fund,  and 
that  after  a  certain  period  the  policy  holder  may 
surrender  the  policy  and  receive  as  its  surrender 
value  a  proportion  of  the  amount  remaining  in  the 
reserve  fund  and  contributed  by  him,  is  a  policy  on 
the  co-operative  or  assessment  plan  (q). 


CONSTRUCTION   OF   POLICY. 

Policy  MB  «  The  same  rule  of  construction  which  applies  to 

like  other  all  Other  instruments  applies  equally  to  a  policy  of 
inetmnients.  insurance,  viz.,  that  it  is  to  be  construed  according  to 
its  sense  and  meaning  as  collected,  in  the  first  place, 
from  the  terms  used  in  it,  which  terms  are  themselves 
to  be  understood  in  their  plain,  ordinary,  and  popular 
sense,  unless  they  have  generally  in  respect  to  the 
subject-matter,  as  by  the  known  usage  of  trade  or 
the  like,  acquired  a  peculiar  sense  distinct  from  the 
popular  sense  of  the  same  words,  or  unless  the  context 

ip)  Vide  pott,  cap.  xi. 

(q)  Haydell  y,  Mutttul  Beterve  F^nd^  Jf'c^  104  Fed.  Rep.  720. 
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OTidently  points  out  that  they  must  in  the  particular 
instance,  and  in  order  to  effectuate  the  immediate 
intention  of  the  parties  to  that  contract,  be  imder- 
stood  in  some  other  special  and  peculiar  sense. 
The  ordinary  and  popular  sense  of  the  words  used 
is  not  to  be  discarded  for  some  "  hidden  mean- 
ing, that  nothing  but  the  exigency  of  a  hard 
case,  and  the  ingenuity  of  an  acute  mind  would 
discover  "  (r). 

"  The  only  difference  between  policies  of  assurance  Duicreiico 
and  other  instruments  in  this  respect  is,  that  the^il^and 
greater  part  of  the  printed  language  of  them,  being  ^J^^*""*™" 
invariable  and  uniform,  has  acquired  from  use  and 
practice  a  known  and  definite  meaning,  and  that  the 
words  superadded  in  writing  (subject,  indeed,  always 
to   be   governed   in   point   of  construction   by  the 
language  and  terms  with  which   they  are  accom- 
panied) are  entitled,  nevertheless,  if  there  should  be 
any  reasonable  doubt  upon  the  sense  and  meaning  of 
the  whole,  to  have  a  greater  effect  attributed   to 
them  than  to  the  printed  words,  inasmuch  as  the 
written    words   are    the  immediate    language    and  written  wotds 
terms  selected  by   the   parties  themselves  for  the'*"^*^*' 
expression  of  their  meaning,  and  the  printed  words 
ai6  a  general  formula  adapted  equally  to  their  case 
and  that  of  all  other  contracting  parties  upon  similar 
occasions  and  subjects."     While  a  written  provision 
of  the  contract  should  prevail  over  one  inconsistent 
with  it,  and  which  is  part  of  a  printed  form,  yet  only 
80  far  as  it  is  apparent   that  the  parties  intended 
to  modify  the   printed  stipulations   will  the  latter 
give  way  («). 

Lord  Mansfield's  view  of  the  construction  of  policies 

(r)  Delaware  In*,  Co,  v.  Qreer^  120  Fed.  Bep.  916. 

(«)  BoherUon  y.  Freneh,  4  East  130,  135,  per  Lord  EUenborough. 
Uati  T.  Standard  (1889),  22  Q.  B.  D.  499.  Stout  v.  CommereiaX  Union 
(1882),  II  BisseU  (U.a)  309.  Frott'B  Works  y.  JHUUr's  Ins,,  5  Am. 
St  Bep.  846. 

C 
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was  that  "  It  is  certain  that  in  the  construction  of 
stridumjus  poUcies  the  strictum  jus  or  apex  juris  is  not  to  be  laid 
coMtrnction.    ^old  of;  but  they  are  to  be  construed  largely  for 

the  benefit  of  trade  and  for  the  insured  "  {t). 

Construction  In  the  mercantile  contract  of  insurance  it  is 
of  poucica.  always  the  custom  to  express  the  mutual  bargain  in 
short  and  conventional  terms.  The  assured  is  not 
meant  to  be  bound  to  carry  out  his  adventure  in 
exact  conformity  with  the  words  rigidly  construed 
and  confined  to  what  is  absolutely  necessary,  but  the 
general  words  of  the  policy  are  intended  to  be  con- 
strued so  as  to  conform  to  the  usual  and  ordinary 
method  of  pursuing  the  adventure  {u),  and  the 
contract  is  to  be  construed  in  the  light  of  the  cir- 
cumstances under  which  it  was  made  {x). 

Liberality  of         But  liberality  of  construction  can  never  justify  in- 

notindSer-     difference  to  the  real  purpose  of  a  poUcy,  or  warrant 

®°^-  the  recognition  of  an  obligation  which  was  not  directly 

or  by  reasonable  implication  imposed  by  its  terms, 

when  those  terms  are  fairly  interpreted  according  to 

their  natural  and  ordinary  meaning  (y). 

Policy  con-  The  tcrms  of  a  policy  of  life  assurance,  being  the 

"^tT"^'  language   of  the   company,   must   be    taken    most 

strongly  against  them  (2;).     This  view  is  in  accord 

with  Anderson  v.  FUzgerald,  4  H.  L.  C.  484,  where 

Lord  St.  Leonards  says — ''  It  [the  policy]  is  of  course 

(t)  Pdly  V.  It4yyal  Exchunge^  i  Burr.  341,  348.  Fitton  y,  Acci- 
detUal  Jkiatk,  17  C.  B.  (N.S.)  135.  Cble  v.  Accident  Co,,  5  Times  L.  R. 
736.    McCowan  v.  Baine  (1891).  App.  Cos.  401. 

(tf)  Pearson  v.  Commercial  Union,  i  App.  Cas.  507,  per  Lord  Pen- 
zance ;  McCowan  v.  Baine  (1891),  A.  C.  401. 

(a?)  Frost's,  &c.,  Worhs  v.  Idiller^s  Ins,,  supra, 

(y)  Pearson  v.  Commercial  Univn,  i  App.  Cas.  510, 45  L.  J.  761,  35 
L.  T.  N.  S.  445,  24  W.  R.  951 ;  Baring  Bros,  db  Co,  v.  The  Marine 
Insee,  Co.,  10  Times  L.  B.  276. 

(z)  Notman  v.  Anchor  Co.,  4  C.  B.  N.  S.  476^  27  L.  J.  C.  P.  275, 
31  L.  T.  O.  S.202,  6  W.  R.688,  4  Jur.  N.  8.  712.  FiUon  y.  Accidental 
Death,  17  0.  B.  N.  S.  122,  34  L.  J.  C.  P.  28.  Smith  v.  Accidental,  4'c., 
Co,,  22  L.  T  N.  S.  861,  39  L.  J.  Ex.  211,  L.  R.  5  Ex.  303. 
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prepared  by  the  company,  and  if,  therefore,  there 
should  be  any  ambiguity  in  it,  it  must,  according  to 
law,  be  taken  more  strongly  against  the  person  who 
prepared  it." 

And  in  another  Scotch  case  the  same  view  is  thus  True  meaning 
expressed — that  is  the  true  meaning  of  my  contract  ^  *  ^^^ 
which  I  desire  the  other  contracting  party  to  put 
upon  it,  not  that  which  in  my  own  favour  I  wrap  up 
in  general  phrase.     But  the  Court  must  not  create 
the  ambiguity  (a). 

In  Birrell  v.  Di^er  (6),  however,  it  was  held  that 
whether  the  underwriters  are  to  be  considered  the 
*' proferentes "  (within  the  meaning  of  the  maxim 
'*  Verba  fortius  accipiuntur  contra  proferentem  ") 
with  regard  to  a  condition  in  a  poHcy  of  insurance 
depends  upon  the  character  and  substance  of  the 
condition. 

This  same  rule  of  construction  is  applied  to  a 
policy  of  title  insurance  (c),  also  to  guarantees  (d),  and 
generally  to  all  instruments  prepared  by  one  party 
and  tendered  to  the  other  (c). 

Where  a  life  policy  recited  that  it  was  on  the  wonis  of 
"'  reserve  dividend  plan,"  and  that  if  the  premiums  J^f  *  ™^"' 
were  paid  for  ten  years,  the  company  would  pay  to 
the  assignee  of  the  policy  its  equitable  proportion  of 
the  ''  reserve  dividend  fund,"  and  the  only  reserve 
dividend  plan  known  was  one  by  the  Actuary  of  the 
company,  it  was  adjudged  that  the  liability  of  the 
company  must  be  ascertained  by  that  plan  (/). 

{a)  Life  Auocn.  Scotland  v.  Foster,  ii  C.  S.  C.  (3rd  series),  351,  371, 
'Cole  V.  Accident  Ins.  (18S9),  5  Times  L.  R.  737. 
(V)  9  ^p.  Cas.  345,  51  L.  T.  130, 21  Sc.  L.  B.  590. 
{eS  Trenton  Potteries  Co,  v.  Title  Guarantee  Co,,  50  Hun.  (N. Y.)  490. 
(a)  Hargrove  v.  Smee,  6  Bing.  244,  per  Tindal,  C.J. 
(e)  Meyer  v.  I9aa/i,  6  M.  &  W.  605,  612,  per  Alderson^  B. 
•CO  Fuller  T.  Metropolitan  Life,  ^v.,  37  Fed.  Rep.  U.  S.  163. 
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Interpretation       When  the  words  of  a  policy  are  susceptible  of  the 
^[iJSI^J^m  interpretation  given  them  by  the  assured,  although 
?*faiuw**^    in  fact  intended  otherwise  by  the  insurer,  the  policy 
will  be  construed  in  favour  of  the  assured  {g). 


Gonrtslook 
more  to  the 
policy  than 
ctutom. 


The  tendency  of  judicial  decisions  is  to  pay  more 
regard  to  the  policy  and  less  to  evidence  of  custom. 
The  reason  of  this  is  that  policies,  especially  fire 
and  life,  are  drawn  with  more  care  and  skill  than 
formerly,  and  have  been  corrected  in  accordance  with 
decisions,  and  made  more  distinct  and  precise  with 
the  growth  of  actuarial  experience  (h).  Fire  and 
life  policies  are  drawn  as  legal  and  not  mercan- 
tile documents,  and  there  are  not  many  cases  in 
which  they  can  be  construed  with  reference  to 
mercantile  custom  except  in  floating  policies  by 
wharfingers  and  others.  In  America  the  tendency 
is  the  same  {i). 


Custom  may 
control 
amblgnons 
meantn^r* 


When  the  interpretation  of  words  or  the  construc- 
tion of  a  clause  in  the  policy,  that  may  be  under* 
stood  in  a  sense  more  or  less  extensive,  has  not  been 
fixed  by  judicial  decisions,  parol  evidence  may  be 
.admitted  to  show  whether  they  have  obtained  by 
use  and  practice  between  the  assurers  and  the 
assured  any,  and  what,  known  and  definite  im- 
port Qc).  The  usage  if  proved  wiU  govern  the 
construction  (Z). 


Construction         A  poUcy  ou  his  life  was  effected  by  a  domiciled 
J^J^^SSwof  Englishman,  for  the  benefit  of  his  wife  and  children,. 

insured. 


% 


g)  Wallace  v.  Oerman  American  Ins,  Co.,  41  Feb.  Bep.  U.  S.  742. 

(A)  See  Pearson  y.  Commercial  Unions  1  App.  Gas.  510,  per  Lord 
O'Hagan. 

(i)  ybrth  British  and  Mercantile  t.  Liverpool,  London,  and  Olobe^ 
46  L.  J.  Ch.  537,  5  Ch.  D.  569,  36  L.  T.  N.  S.  629.  Korth  British  and 
Mercantile  v.  Moffat,  L.  R.  7  C.  P.  25, 41  L.  J.  C.  P.  i,  25  L.  T.  N,  8. 
662,  20  W.  R.  1 14. 

(jk)  8yers  v.  Bridge,  2  Doug.  527. 

(0  Cfrofis  V.  Marshall,  7  C.  &  P.  597. 
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through  the  English  branch  of  an  insurance  company 
which  carried  on  business  in  New  York,  and  it  was 
decided  that  the  policy,  so  far  as  it  consisted  of  a 
settlement  of  the  policy  money,  must  be  construed 
in  accordance  with  the  law  of  the  domicile  of  the 
insured  (m). 

And  where  a  resident  of  Missouri  signed  in  that  Lex  tod 
State  an  application  for  life  insurance,  but  the  policy 
was  executed  by  the  insurers  at  their  office  in  New 
York,  and  was  transmitted  to  the  assured  in  Missouri, 
where  the  premiums  were  paid,  it  was  held  to  be  a 
Missouri  contract  governed  by  the  laws  of  that 
State  (n). 

If  any  doubt  arises  as  to  the  meaning  of  a  word  worda  oon- 
the  Courts  will  usually  construe  it  in  its  popular  ^uiar  sense, 
and  not  in  its  philosophical  or  scientific  sense,  on  the 
principle  that  the  parties  expressed  themselves  in 
the  ordinary  language  of  men  of  business  and  owners 
of  property,  who  have  insured  or  who  are  about  to 
insure  (o). 

For  instance,  fire  will  not  be  held  to  include 
explosion,  even  where  the  explosion  is  due  t*:)  igni- 
tion, nor  gas  held  to  include  all  that  chemists  would 
include  under  the  word. 

Primary  stress  must  be  laid  on  the  language  of  custom  cannot 
,  the   policy.     If   that  be    clear  no  custom    can  be  umgw^lirof 
admitted  to  contradict  it,  and  no  custom  which  is  p^"^- 
not  a  general  custom  of  trade  will  be  admitted  (p). 


(»)  CrosBland  v.  Wrigley,  43  W.  R.  C.  A.  673. 

(»)  Equitable  Life  Aswranee  Society  of  U.8.  T.  PeUue  (1887-91), 
Fed.  Bep.  U.  S.  Dig.  196. 

(0)  Stanley  v.  Western  Insurance^  per  Kelly,  C.B.,  37  L.  J.  Ex.  73, 
L.  B.  3  Ex.  71,  17  L.  T.  N.  S.  513, 16  W.  R.  369. 

{p)  Boherteon  v.  Mofjoribanke,  2  Stark,  576.  Blackett  y.  Royal  Ex- 
change^  2  C.  &  J.  244,  per  Lyndhurst,  C.B.  (249). 
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This  applies  to  all  contracts  of  insurance,  as  to 
other  mercantile  contracts.  Even  if  the  latter  are 
in  short  terms,  miless  there  is  dubiety  or  ambiguity 
in  the  contract,  evidence  of  motion  will  not  be 
received  (q). 

Latent  Where  there  is  a  latent  ambiguity  in  a  policy,  so 

^Mttoi'for     ^^^^  ^^  becomes  necessary  to  examine  other  docu- 

Jnry.  mcuts  and  to  have  recourse  to  parol  evidence,  the 

question  is  one  of  fact,  and  therefore  for  the  jury, 

and  not  simply  one  of  construction  for  the  Court  (r). 

Explanation  of      Parol  ovidonce  may  be  adduced  to  explain,  but 
wMtcm!^^         T^ot  to  contradict,  a  written  document,  and  in  a  com- 
mercial   contract,   mercantile    custom  will   be  the 
dictionary  whence  to  draw   explanations  (s).      But 
Lord  Hatherley,  in  the  same  case,  aaid  in  effect  that 
only  the  very  strongest  evidence  of  custom   could 
impose  a  non-natural  meaning  on  a  contract  whose 
terms  have  a  plain  natural    sense    and    meaning. 
Thus,  a  poUcy  on  a  general  stock  of  hardware  will 
Policy  on  hard- not  cover  gunpowdcr,  and  if  there  be  a  condition 
taSnde*^^     against  storage  of  gunpowder,  parol  evidence  will 
powder.  j^^^  j^^  admissible  that  the  parties  understood  hard- 

ware to  include  gunpowder  in  canisters  (t). 

What  cohered  If  a  persou  who  is  not  a  linendraper  insures  against 
by  word  linen,  g^^  j^j^  "  stock-in-tradc,  houschold  furniture,  linniy 
wearing  apparel,  and  plate,"  the  policy  will  not  in- 
clude and  protect  linendrapery  goods  subsequently 
purchased  on  speculation;  the  word  linen  in  the 
policy  will  be  confined  to  household  linen,  or  linen 
used  as  apparel  (u). 

(^)  Bowef  V.  Shandy  2  App.  Cas.  at  486,  per  Lord  Gordon ;  46  L,  J. 
Q.  B.561,  36L.T,N.  S.  857. 

(r)  Hordern  v.  Comrnercial  Union,  56  L.  T.  240. 

(0  Bowes  V.  Shand,  2  App.  Cas.  468  :  per  Lord  Cairns,  25  W.  R. 
730- 

{t)  Mason  v.  Hartford  Fire,  37  U.  C.  (Q.  B.)  437.  See  Blackett  v. 
Boyal  Exchange,  %C  Si^J,  244. 

(«)  Watchorn  v.  Langford,  3  Camp.  423. 
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The  stock-in-trade  of  a  baker  does  not  mean  his  Baker's  stock, 
bread  only  (x). 

A  policy  obtained  by  fraud,  or  by  a  breach  of  the  Fraud  m 
high  degree  of  good  faith  required  as  between  insurer  ^S^y.*"^ 
and  assured,  being  only  voidable,  the  party  defrauded, 
whether  insurer  or  assured,  must  take  steps  to  avoid 
the  contract  (y),  or  he  will  be  held,  by  his  quiescence,  Acqaiesceuce. 
to  have  assented  to  the  contract  and  elected  to  treat 
it  as  valid.     If  the  insurer  discovers  that  he  has  been 
induced  by  fraud  to  grant  the  policy,  and  after  such 
discovery  accepts  premiums  and  treats  the  policy  as  Acceptance  of 
good,  it  would  seem  that  he  would  thereafter  be  S;^|,^'^f*^' 
estopped  from  denying  its  validity,  more  especially  if  '™»"^- 
he  allows  the  policy  to  be  assigned  to  a  bond  fide 
holder  for  value  (2:). 

There  are  four  courses  open  to  the  insurer  on  couraos  open 
discovering  that  he  has  been  induced  to  grant  the  S^m^XJm ; 
policy  through  fraud  of  the  assured —  ^"fmu'd  ^*°^ 

1.  To  refuse  to   receive  further  premiums,  and 
repudiate  the  contract  after  discovering  the  fraud. 

2.  To  seek  delivery  up  and   cancellation  of  the 
policy  (a). 

3.  If  the  policy  has  matured,  by  defending  any 
action  for  recovery  of  the  insurance  money  (6). 


(-r)  Moadinger  v.  Mechanics'  Fire,  4'C.,  2  Hall  (N.  Y.)  490,  2  N.  Y. 
Sup.  Ct.  527. 

(y)  British  Equitable  v.  G.  W,  R.,  38  L.  J.  Ch.  132,  314,  20  L.  T. 
K.  S.  422,  17  W.  B.  561.  Landon  Assfurance  y.  Mansd^  11  Ch.  B. 
363.  48  L.  J.  Ch.  331,  27  W.  B.  444. 

(£)  See  per  Inglu,  L.P.,  in  Scottish  Equitable  v.  Buist,  4  C.  S.  C. 
(4th  series)  1076  to  X082. 

(a)  Prinee-of  Wales  Assurance  Co.  v.  Palmer,  25  Beav.  605.  London 
Assurance  y,  Mansel,  ii  Ch.  D.  363, 372, 9upra,  British  Equitable  v. 
G.  TT.  R^  vide  supra.    Brooking  v.  Maudslay,  38  Ch.  D.  6%6. 

(J)  London  and  Prorineial  Marine  y.  Seymour,  17  Eq.  85,  43  L.  J. 
Ch.  120,  29  L.  T.  N.  S.  641,  22  W.  B.  201.  Seymour  v.  I^ondon  and 
Prorineial,  42  L.  J.  C.  P.  ill  note,  27  L.  T.  N.  S.  417. 
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4.  If  the  policy  has  not  matured  and  there  is 
danger  of  the  evidence  for  the  defence  being  lost,  an 
action  to  perpetuate  testimony  may  be  brought  (r). 

Fraud  of  Fraud  in  inducing:  a  person  to  accept  a  policy  will 

by  terms  oi  ^ot  render  the  insurers  liable  thereon,  if  by  the 
miiStoabior  ^^^"^^  ^^^^®  policy  the  action  is  not  maintainable  (d). 
To  hold  otherwise  would  be  to  permit  recovery  on  a 
contract  other  than  that  made  («).  The  only  remedy 
is  to  repudiate  the  contract  and  seek  rescission  and 
retiurn  of  premium. 


Bights  not 
determined  in 
advance. 


But  the  Court  does  not  determine  the  rights  of 
parties  imder  a  life  policy  in  advance ;  and  therefore 
where  the  company  declined  to  accept  premiums  on 
the  ground  that  the  policy  was  invalid,  the  Court 
refused  a  declaration  that  the  policy  was  vahd  in 
an  action  brought  diuing  the  life  of  the  assured, 
the  company  undertaking  not  to  rely  on  the  non- 
payment of  premiums  as  a  bar  to  any  future 
action  (/). 


If  the  insured  had  a  right  to  rescind,  and  acted  on 
the  contract,  he  cannot  subsequently  rescind  (g). 


Insnrers  not 
stopped  from 
pleading  want 
of  insorable 
interest  by 
reason  of 
failure  in 
former  action 
to  cancel 
policy  for 
fraud. 


If  the  insurers  have  sought  to  cancel  a  policy  on 
the  grounds  of  fraud  in  the  application,  not  going  to 
the  interest  of  the  assured,  and  have  failed,  they  will 
not  be  stopped  by  the  former  judgment  from  pleading 
to  an  action  on  the  poUcy  that  the  assured  had 
no  interest  in  the  life  on  which  the  poUcy  was 
granted  (h). 


{c)  Brooking  v.  Mandslay,  38  Ch.  D.  636. 

{d)  Tebhetts  v.  Hamilton  Mutual  Fire,  85  Mass.  (3  Allen)  569. 

{e)  Fowler  v.  Scottish  Equitable,  28  L.  J.  Ch.  525,  32  L.  T.  no, 
7  W.  R.  5,  4  Jur.  N.  S.  1169. 

(/)  Honour  t.  Fquitahle  (1900),  I  Ch.  D.  852,  69  L.  J.  Ch.  420,  82 
L.  T.  144. 

(^)  Lloydy.  Union  Int,  Co.,  2  Pugsley  (New Bruns.)  498.  See  Clarke 
V.  IHckson,  E.  B.  &.  B.  148,  33  L.  T.  136,  7  W.  R.  443. 

(A)  Ferguson  v.  Massaehutettt  M,  ^  D.  Co.y  22  Hun.  (N.  Y.)  320. 
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Insurance  on  an  illegal  undertaking  is  void.     This  luegai 
is  well  understood  in  marine  insurance  (i).    Few  cases  *'"^'*^^- 
could  be  suggested  of  land  insurance  on  buildings  used 
for  an  illegal  purpose  in  this  country.    But  in  America 
cases  are  common.     Thus  insurance  on  spirits,  and 
casks  containing  them,  in  a  State  where  an  anti-liquor 
law  was  in  force,  has  been  held  void  (k),  and  also  one 
on  an  xmlicensed  billiard  and  drinking  saloon  (l).    But 
where  the  policy  was  on  the  stock  of  a  chemist  who 
had  liquor  unknown  to  the  insurers  for  illegal  sale, 
the  Court  held  that  there  was  nothing  to  show  the 
insurers  that  the  object  of  the  contract  was  illegal  (m).  rp^g^  whether 
The  test  question  there  is,  whether  the  violation  of  "^®??^*y„ 

_  ,        ,  ^    _.  n     t  1     avoids  policy. 

law  IS  the  direct  purpose  of  the  contract  or  purely 
collateral  to  and  independent  of  it  (n).  But  it  would 
seem  more  in  accordance  with  the  policy  of  the  law  to 
hold  that  no  one  should  be  allowed  to  receive  in- 
demnity in  respect  of  property  used  for  an  unlawful 
purpose,  if  that  use  continues  down  to  the  date  of  the 
loss. 

(i)  Cunard  v.  Ifyde,  2  El.  &  El.  i. 

(i)  Xelly  V.  Birnie  Iru.  Of,,  97  Mass.  288. 

[t)  Johnson  V.  ITnion  Mutual  Fire  Co.,  127  Mass.  555. 

(m)  Carrwan  v.  Incoming  Fire,  38  Am,  Rep.  687.  Niagara  Fire  v. 
Degraff,  12  Mich.  124. 

(ji)  Boardman  v.  Merrimack  Im,  Co,,  62  Mass.  (8  Cush.)  583. 
HiMey  v.  Germania  Fire  Co,,  140  Mass.  38,  54  Am.  Bep.  445. 
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INSURABLE    INTEREST. 


Any  one  with 
interest  can 
insure. 


Infants. 


Any  person  may  effect  an  insurance,  provided  that  he 
has  an  insurable  interest  (hereinafter  defined)  in  the 
life  or  property  which  he  desires  to  have  insured  (a). 
It  is  sometimes  said  that  minors  cannot  enter  into 
contracts  of  insurance.  But  there  seems  no  reason 
why,  if  insurers  are  willing  to  enter  into  a  contract  of 
insurance  with  an  infant,  he  should  not  be  able  to 
contract  with  them  in  the  same  manner  as  he  might 
enter  into  other  contracts  which  are  for  his  benefit : 
the  rule  being  that  a  contract  by  an  infant  which  is 
voidable  only  by  him  and  not  absolutely  void  is  bind- 
ing upon  the  other  contracting  party  imtil  avoided. 
The  privilege  of  avoidance  is  that  of  the  infant  only, 
and  not  that  of  the  other  party  with  whom  he  con- 
tracts (b).  But  if  an  infant,  after  having  paid  the 
premium  and  had  the  benefit  of  the  insurance  for  a 
time,  were  to  repudiate  the  contract,  it  would  seem 
that  having  had  the  consideration  in  part  he  could 
not  upon  repudiation  recover  the  premium  paid  by 
him  (c). 


Hoiband  and 
wife. 


A  married  woman  may  insure,  and  is  presumed  to 
have  an  insurable  interest  in,  the  life  of  her  hus- 
band (d).  But  the  husband  is  not  presumed  to  have 
such  an  interest  in  the  life  of  his  wife  (e),  except, 


{a)  Ooddart  v.  Oarrett  (1692),  2  Vem,  269. 

{h)  Leake  Contracts,  552. 

\c)  Holmes  v.  Blogg,  8  Taunt.  508.  Ex.  parte  Taylor,  8  D.  M.  &  G. 
254,  26  L.  J.  Bkcy.  35.     Valentini  v.  Cknall,  24  Q.  B.  D.  166: 

id)  Reed  v.  Boyal  Exchange,  2  Peake  (Add.  Cas.)  70. 

{e)  Halford  v.  Kymer,  10  B.  &  G.  725.  Contr,  Baiter  v.  Uniany  45 
N.  Y.  283, 
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perhaps,  in  Scotland  (/)  and  America  {g).    In  case  of 
an  actual  interest  he  can,  of  course,  insure  her  life. 

By  the  Married  Women's  Property  Acts,  1870  {h) 
and  1882  (i),  a  married  woman  may  insure  her  own 
or  her  husband's  life  for  her  separate  use ;  and  a 
policy  effected  by  a  married  man  on  his  own  life, 
and  expressed  upon  the  face  of  it  to  be  for  the 
benefit  of  his  wife  or  of  his  wife  and  children,  or  any 
of  them,  shall  enure  and  be  deemed  a  trust  for  the 
benefit  of  his  wife  for  her  separate  use,  and  of  his 
children,  or  any  of  them,  according  to  the  interest 
so  expressed,  and  shall  not,  so  long  as  any  object  of 
the  trust  remains,  be  subject  to  the  control  of  the 
husband  or  his  creditors,  or  form  part  of  his  estate ; 
and  a  trustee  thereof  may  be  appointed  by  a  judge 
of  the  Chancery  Division  of  the  High  Court,  or  by 
the  judge  of  the  Coimty  Court  within  the  jurisdic- 
tion of  which  the  insurance  office  is  situate.  If  it 
shall  be  proved  that  the  policy  was  effected  and  pre- 
miums paid  by  the  husband  with  intent  to  defraud 
his  creditors,  they  shall  be  entitled  to  receive  out  of 
the  sum  secured  an  amount  equal  to  the  premiums 
so  paid  {k). 

The  existence  of  an  insurable  interest  as  the  basis  OambUBsr  Act. 
of  a  contract  of  insurance  is  made  necessary  by  the 
statute  called  the  Gambling  Act  (/),  which  enacts  as 
follows : — 

Sec  2.  Whereas  it  hath  been  found  by  experience^ 
that   the    making   insurances   on    lives,  and    other 

(/)  W'lVA/  V.  Brown,  1 1  Court  Sess.  Ca.  (2nd  series)  459,  and  see 
16  k  17  Vict.  c.  34, 8.  54. 

(S)  Currier  v.  OoJitinental,  «J-<7.,  Co^  52  Am.  Bep.  134. 

(*)  33  *^  34  Vict.  c.  93,  s.  10. 

(i)  45  &  46  Vict  c.  75,  8.  II. 

(*)  Holt  V.  Ererall,  L.  R.  2  Ch.  D.  (C.  A.)  266,  45  L.  J.  Ch.  433, 
34  L.  T.  K.  8.  599,  24  W.  R.  471.  Re  Mellor'tt  Policy  Trtuts,  L.  R. 
7  Ch.  D.  200,  47  L.  J.  Ch.  247,  26  W.  R.  309. 

(/)  14  G€0.  III.  c.  48  (A.D.  1774).    Ooadart  v.  Garrett,  mpra. 
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events  wherein  the  assured  shall  have  no  interest, 
hath  introduced  a  mischievous  kind  of  gambling,  be 
it  enacted  that  from  and  after  the  passing  of  this 
Act  no  insurance  shall  be  made  by  any  person  or 
persons,  bodies  politic  or  corporate,  on  the  life  or 
lives  of  any  person  or  persons,  or  on  any  other  event 
or  events  whatsoever,  wherein  the  person  or  persons 
for  whose  use,  benefit,  or  on  whose  account  such 
policies  shall  be  made,  shall  have  no  interest,  or  by 
way  of  gaming  and  wagering ;  and  that  every  assur- 
ance made  contrary  to  the  true  intent  and  meaning 
hereof,  shall  be  null  and  void  to  all  intents  and  pur- 
poses whatsoever. 

Sec.  3.  And  be  it  further  enacted,  that  in  all  cases 
where  the  insured  hath  interest  in  such  life  or  lives, 
event  or  events,  no  greater  sum  shall  be  recovered 
or  received  &om  the  insurer  or  insurers  than  the 
amount  or  value  of  the  interest  of  the  insured  in 
such  life  or  lives,  event  or  events. 

Wagering  policies  are  also  made  null  and  void 
by  8  &  9  Vict.  c.  109,  s.  18  (m). 

14  Geo.  III.  c.       The  Gambling  Act  was  never  in  force  in  America, 

^  ^'  but  has  been  there  interpreted  as  declaratory  only  of 

the  common  law  (n);  and  this  view  is  supported  by 

English  cases  (0),  at  any  rate  so  far  as  concerns  fire 

insurance. 

Inland.  In  Ireland  the  Gambling  Act  applies  to  policies 

executed  after  ist  Nov.  1866  (p). 

What  is  an  What  will  bo  an  insurable   interest  within   the 

insurable _^»_ 

interest,  per 

Lord  Eldon.  (*»)  Howard  v.  Eefuge  Friendly  Society,  54  L.  T.  644. 

{tC\  £u4e  V.  Mvtvul  Benefit  Life  Co,,  23  N.  Y.  516. 

(o)  Lynch  t.  Dalzell,  4  Bro.  P.  C.  431.     iSadlers  Co.  v.  Badcocky 
2  Atkyns  554,  i  Wils.  10. 

ip)  29  &  30  Vict.  c.  42. 
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statute  is  not  easy  to  define.  Lord  Eldon  said  (  q), 
"Since  the  19  Greo.  II.  (r)  it  is  clear  that  the  assured 
must  have  an  interest,  whatever  we  understand  by 
that  term.  In  order  to  distinguish  the  intermediate 
thing  between  a  strict  right  or  a  right  derived  under 
a  contract  and  a  mere  expectation  or  hope  which 
has  been  termed  an  insurable  interest,  it  has  been 
said  in  many  cases  to  be  that  which  amounts  to  a 
moral  certainty.  I  have  in  vain,  however,  endea- 
voured to  find  a  fit  definition  for  that  which  is 
between  a  certainty  and  an  expectation,  nor  am  I 
able  to  point  out  what  is  an  interest  imless  it  be  a 
right  in  the  property  or  a  right  derivable  out  of  some 
contract  about  the  property  insured,  which  in  either 
case  may  be  lost  upon  some  contingency  affecting 
the  possession  or  enjoyment  of  the  party.  Expecta- 
tion, though  founded  upon  the  highest  probability,  is 
not  interest,  and  it  is  equally  not  interest  whatever 
might  have  been  the  chances  in  favour  of  the  expecta- 
tion." His  lordship  went  on  to  say,  "  If  moral  cer- 
tainty be  a  ground  for  insurable  interest,  there  are 
hundreds,  perhaps  thousands,  who  would  be  entitled 
to  insure.  First  the  dock  company,  then  the  dock- 
masters,  then  the  warehouse-keeper,  then  the  porter, 
then  every  other  person  who  to  a  moral  certainty 
would  have  anything  to  do  with  the  property,  and  of 
coarse  get  something  by  it.  Suppose  A.  to  be 
possessed  of  a  ship  limited  to  B.,  in  case  A.  dies  with- 
out issue  ;  that  A.  has  twenty  children,  the  eldest  of 
whom  is  twenty  years  of  age  (I),  it  is  a  moral  certainty 
that  B.  will  never  come  into  possession,  yet  this  is  a 
clear  interest.  On  the  other  hand,  suppose  the  case 
of  the  heir-at-law  of  a  man  who  has  an  estate  worth 
^^2 0,000  a  year,  and  is  ninety  years  of  age :  upon  his 
deadibed  intestate  and  incapable,  from  incurable 
lunacy,  of  making  a  wiU,  there  is  no  man  who  will 


{q)  lAkcena  v.  Crawford,  2  N.  R.  269,  321,  i  Taunt.  325. 
(r)  19  Geo.  II.  c.  37,  relates  to  marine  insurance. 
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Doflnitlon  of 
interest,  per 
Lord  Blook- 
bum. 


Not  nooessary 
to  state  exiict 
interest  in 
policy. 


Ke-insuronce. 


deny  that  such  heir-at-law  has  a  moral  certainty  of 
succeeding  to  the  estate,  yet  the  law  will  not  allow 
that  he  has  any  interest  or  anything  more  than  a  mere 
expectation," 

"  Considering,"  in  the  words  of  the  same  learned 
judge,  "  the  caution  with  which  the  Legislature  has 
provided  against  gambling  by  insurances  upon  fanciful 
property,  it  is  certainly  desirable  that  no  purely  sejiii- 
merUal  interest^  such  as  an  expectation  or  an  anxiety, 
should  be  made  the  ground  of  a  policy." 

Lord  Blackburn  said,  I  know  no  better  definition 
of  an  interest  in  an  event  than  that  by  Lawrence, 
J.,  that  if  the  event  happens,  the  party  will  gain 
an  advantage ;  if  it  is  frustrated,  he  will  suffer  a 
loss"(s). 

It  is  not  necessary  in  a  poUcy  of  insurance  to  state 
the  precise  nature  of  the  interest,  and  whether  the 
property  be  absolute,  or  special.  A  consignor,  a  con- 
signee, a  prize  agent  (as  such),  may  all  insure ;  but 
they  are  not  bound  to  specify  what  the  interest  is  (0 
in  the  absence  of  special  stipulation. 

Any  one  who  by  contract  is  liable  to  pay  any 
money  in  case  of  the  loss  of  anything  has  an  insurable 
interest  in  that  thing.  This  includes  insurers.  They 
have  an  interest  in  the  subject-matter  of  a  policy 
which  will  support  a  re-insurance,  which  is  now  in 
every  case  lawful  by  English  law  (u). 

As  a   general  principle  the  Courts  will  lean  in 


(«)  WiUon  V.  JowM^  L.  R.  2  Ex.  150,  per  Blackburn,  J.,  36  L.  J.  Ex. 
78,  IS  L.  T.  N.  S.  669,  15  W.  B.  435. 

(t)  Crowley  v.  Cofi^n,  3  B.  &  Ad.  478,  i  L.  J.  K.  B.  158  (1832).! 

(i£)  19  Qeeo.  IL  c.  37,  8.  4,  forbidding  re-assurance,  is  rq;iealed.  The 
statute  now  in  force  on  this  subject  is  30  &  31  Vict  c.  23.  The  Ameri- 
can law  is  to  be  found  in  New  York  Bowery  Fire  v.  New  York  Fire^ 
17  Wendell  (N.  Y.)  359. 
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faTOur  of  an  insurable  interest  if  possible  without 
assuming  facts  which  do  not  exist,  or  stretching  the 
law  beyond  its  proper  Umits  (x). 

In  his  own  life  a  person's  insurable  interest  is  own  me. 
considered  to  be  sufficient  to  entitle  him  to  recover 
whatever  sum  he  may  have  insured  it  for,  and  this  is 
so  if  the  insurance  is  for  a  portion  of  his  life  only  (y). 
And  there  is  nothing  to  prevent  a  person  insuring  his 
own  Ufe  for  his  own  benefit  as  often  as  he  pleases, 
even  though  when  insuring  he  intends  to  assign  to 
another  person;  but  if  ab  initio  the  insurance  is 
intended  for  the  benefit  of  another  person  only,  and 
that  fact  is  concealed^  the  case  is  within  the  provision' 
of  14  Geo.  III.  c.  48,  which  requires  that  the  name 
of  the  person  to  be  benefited  should  be  inserted  in 
the  policy  (z). 

The  law  will  not  allow  the  provisions  of  the  statute  Nominally  own 
to  be  evaded  by  an  insurance  being  nominally  effected  anothw.'**"^ 
by  a  person  on  his  own  life,  but  really  for  another 
person  who  pays  the  premiums,  and  to  whom  the 
policy  is  assigned  (a).     The  mere  circumstance,  how- 
ever, that  some  other  party  paid  the  premiums  would  Payment  of 
not  per  se  be  sufficient  evidence  that  the  insurance  SJSSSive'^^' 
was  not  for  the  benefit  of  the  person  in  whose  name  e^wence 

*  whose  policy 

It  was  effected  (b).  ih. 

A  beneficiary  named  in  a  life  policy  has  no  such  change  of 
vested  interest  as  to  prevent  the  substitution  of^j^l'^ 
another  beneficiary  ;  and  when  a  person  effects  an  |°^™^j  ® 

[x)  Stock  y.  InglUy  12  Q.  B.  D.  564,  10  App.  Gas.  263. 

(y)  Wainujrigkt  v.  Bland,  I  Mood.  &  Bob.  481,  i  M.  &  W.  32, 
5  L.  J.  Ex.  147. 

(;)  MeFariane  ▼.  Royal  London  Friendly  Society,  2  Timee  L.  R.  755. 
yoHk  American  Life  v.  Oraigen,  13  Canada  Sup.  Ct  278. 

(a)  Hodden  v.  Bryden  (1899),  i  Fraeer,  G.  S.  C.  (5th  aeries)  710. 
Bn^y  Y.  N.  American,  32  Ganada,  Sup.  Ct.  261. 

(6)  SkiUiag  t.  Accidental,  27  L.  J.  Ex.  17,  I  F.  &  F.  1x6,  2  H.  J^  N. 
43^  5  W.  B.  567.  ScaU  v.  Rose,  Long  k.  Towns.  54.  3  Ir.  Eq.  Rep. 
170. 
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insurance  on  his  own  life,  designating  another  as 
payee,  the  latter  may  sue  on  the  policy  without 
showing  an  insurable  interest  (c). 

When  bene-  Where,  howevor,  a  person  insured  his  own  life  for 

flciAfv*8  exe* 

cator*B  tmstees  bohoof  of  another,  his  executors,  administrators,  and 
for  insnred.  assigns,  and  retained  the  policy  in  his  own  possession 
and  paid  the  premiums,  the  beneficiary  having  died 
before  the  insured,  his  legal  personal  representatives 
were  held  to  be  trustees  of  the  policy-money  for  the 
insured  (d). 

If  the  insurance  company  waives  the  defence  of 
want  of  insurable  interest,  the  question  to  whom  the 
policy  belongs  may  be  determined  as  if  the  Act  did 
not  exist  (e). 

Airtgnee  of  The  ho7id  fide  assignee,  whether  for  valuable  con- 

^^^'  sideration  or  not,  of  a  person  who  has  insured  his  own 

life  has  as  full  a  right  to  the  policy-money  as  his 
assignor  would  have  had  without  such  assignee 
having  any  interest  in  the  life  of  the  assignor  beyond 
the  assignment  itself  (/). 

Parent  in  A  parent  has  not  by  virtue  of  his  relationship  only 

an  insurable  interest  in  the  life  of  a  child  (ff).  And 
where  a  father  effected  an  insurance  for  his  own 
benefit,  but  in  the  name  and  on  the  life  of  his  son, 
in  which  he  had  no  insurable  interest,  on  the  death 
of  the  son  it  was  held  that  as  between  the  company 
and  the  father  the  policy  was  void,  but  as  between 

(o)  Ingersoll  v.  Knights  of  Golden  Rule,  47  Fed.  Rep.  272  ;  Bohinton 
y.  united  States,  ^c,  68  Fed.  Rep.  825  ;  American  Employers* 
Liability  v.  Barr,  68  Fed.  Rep.  873. 

(S)  Re  Policy  No.  6402  of  the  Scottish  Equitable  (1902),  z  Ch«  D. 
282,  85  L.  T.  720,  71  L.  J.  Ch.  189,  so  W.  R.  327. 

!e)  Sadden  v.  Bryden,  supra, 
f)  Ashley  V.  Ashley,  3  Sim.  149.    Mutual  lAfe  Co.  v.  AUen^  Kz 
Am.  Rep.  245.    Bu/rsinger  t.  Bank  of  Wdtertoum,  58  Am.  Rep.  848. 

(y)  Halford  v.  Kymer,  10  B.  ft  G.  724.  See  as  to  America,  Currier 
Y.  Continental  Life  Assurance  Co.,  $2  Am.  Rep.  134. 
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the  father  and  the  son's  estate  the  father  was  entitled 
to  the  money  for  his  own  benefit  (h). 

A  son  has  an  insurable  interest  in  the  life  of  a  son  in  father's 
father  who  supports  him,  but  not  in  the  life  of  a  "'®* 
father  depending  on  him  for  support  (i),  nor  in  the 
life  of  his  mother  whose  funeral  expenses  he  may 
be  called  upon  to  pay  (k). 

A  sister  has  an  insurable  interest  in  the  life  of  a  sister  and 
brother  who  supports  her  (/).  "*  ^* 

The  general  rule  would  seem  to  be,  that  where  the  Oenerai  rule. 
person  who  effects  an  insurance  on  the  life  of  another 
is  so  related  to  that  other  as  to  have  upon  him  a 
claim  for  support  enforceable  by  law,  there  the 
relationship  gives  an  insurable  interest ;  and  where 
a  relative  is  as  a  fact  supported,  he  has,  according  to 
American  decision,  an  insurable  interest  in  the  life  of 
him  by  whom  he  is  supported  (m),  but  mere  natural 
love  and  affection  is  not  sufficient  per  se  to  constitute 
insurable  interest  (n). 

Moral  certainty  that  a  person  will   succeed  to  Moral 
property  does  not  suffice  to  give  him  an  insurable  ^'"^''^^y- 
interest  in  such  property.     Nor  will  mere  expecta-  Expected 
tion  of  profit  be  sufficient,  for,  as  Lord  Eldon  said,  ^"**^ 
''  I  send  my  ship  to  India,  I  expect  profit  from  the 
voyage ;  if  the  ship  is  lost,  my  expectation  is  defeated, 
but  of  those  expected  profits  the  law  can  have  no 
consideration  "  (o). 

(A)  WaHMngtott  v.  Chtrtes,  I  Ch.  D.  419,  4$  L.  J.  Ch.  259,  33  L.  T. 
K.  S.  32S,  24  W.  R.  228. 

(i)  Shilling  V.  Aecidental^uln mp,  JUoward  v.  Befuge  Ch.,  54  L.  T. 
644.    Keystone  v.  NorrU,  2  Am.  St.  Rep.  572. 

{k)  Harte  v.  Pearl  Life,  ^c,  (1903),  2  K.  B.  92,  72  L.  J.  E.  B.  638, 

89L.T.94. 

(Q  Bliss  Life  Assurance,  17. 

(ii)  Etna  V.  France,  4  Otto  562.  Breete  v.  Metropolitan  Life,  37 
Hnn.  (N.  Y.)  152. 

(a)  Bjombach  v.  Piedmont  Co.,  48  Am.  Rep.  239. 

[0)  Lucena  ▼.  CYawford,  2  K.  R.  at  324,  z  Taunt.  325. 
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Profits  on  salo 
of  sroods. 


An  insurance  may,  however,  be  effected  on  profits 
to  arise  from  the  sale  of  goods,  provided  the  assured 
has  an  insurable  interest  in  such  goods  (p). 


I'rofits. 


Proflta  of 

bUHioCfXH. 


Profits  on 
cargo. 


Freii;lit. 

Commission. 
Prize. 


Baoknipt. 


Profits  may  be  insured  on  the  principle  of  their 
forming  an  additional  part  of  the  value  of  the  goods, 
but  they  must  be  insured  qvd  profits,  and  cannot  be 
recovered  merely  as  an  incidental  part  of  the  loss. 
Therefore,  under  an  insurance  by  A.  of  his  interest  in 
the  "  Ship  Inn  and  offices,"  A.  could  not  recover  com- 
pensation for  the  loss  of  profits  in  his  business  as  an 
innkeeper  in  the  interval  between  the  fire  and  the 
rebuilding  (q). 

When  the  insured  shipped  a  cargo  of  goods  to  be 
carried  on  a  trading  voyage,  he  was  held  to  have  an 
insurable  interest  in  the  profits  to  arise  from  the 
cargo  (r). 

A  shipper  has  an  insurable  interest  in  freight  (s), 
and  a  consignee  or  a  factor  may  effect  an  insurance 
in  respect  of  his  commission  if  the  consignihent  takes 
place  (t).  So  may  captors,  because  they  have  a  lawful 
possession,  coupled  with  a  well-founded  expectation 
that  their  claim  to  retain  the  goods  will  be  allowed. 
In  these  cases  there  is  either  an  absolute  or  a  special 
property  in  possession  (w). 

A  bankrupt  retains  an  insurable  interest  in  his 


{p)  JPSimn^y  v.  Royal  Exchange^  Jjrc,  Co.^  14  Q.  B.  646,  19 
L.  J.  Q.  B.  222,  13  Jur.  489.  Stockdale  v.  Dunlop,  6  M.  &  W.  224, 
9  L.  J.  N.  S.  Ex.  83.  Stock  V.  InglU^  12  Q.  B.  D.  564,  10  App.  Ca& 
263. 

{q)  Sun  Fire  v.  Wrig/it,  3  N.  &  M.  819,  i  A.  &  E.  621.  Wright  v. 
I^ole,  I  A. Jc  E.621.     WiUton  v.  Jones,  L.  K.  2  Ex.  139,  36  L.  J.  Ex. 


78, 15  L.  T.  N.  S.  669,  15  W.  R.  4J5. 

(;•)  Eyre  v.  Olover,   16  East  218. 
Barclay  v.  Cousins,  2  East  546. 


(;•)  Eyrey,  Olover,   16  East  218.     Hodgson  y,  Olorer,  6  East  316. 


(«)  TIi4mpson  v.  Taylor,  6  T.  R.  478.  Flint  v.  Fleming,  i  B.  &  Ad. 
45.     Devaux  v.  2* Anson,  7  Scott  507,  5  Ring.  N.  C.  519. 

(0  Xing  V.  Glover,  2  B.  &  P.  New  Rep.  206.  Xnox  v.  Wood, 
I  Camp.  543. 

(tf)  Stockdale  v.  Dunlop,  9  L.  J.  N.  S.  Ex.  83,  6  M.  &  W.  224,  per 
Parke,  B. 
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estate  (x),  and  a  receiver  in  bankruptcy  has  such  Receiver  in 
interest  in  the  bankrupt's  property  (y).  And  inAmerica  ^"^™p^- 
a  debtor  after  execution  has  been  held  to  have  an  Execation 
insurable  interest,  since  liability  continues  till  after  *^®**^*''' 
sale,  and  the  property  out  of  which  his  debt  might  be 
satisfied  would  be  gone  in  case  of  fire  (z). 

In  a  case  of  fire  insurance,  the  party  insured  must  There  must  bo 
have  an  insurable  interest  at  the  date  of  the  policy  1?^^  **^ 
and  at  the  time  the  fire  happens,  and,  therefore,  ^j^s:  and 
where  a  lessee  insured  and  after  the  lease  had  expired 
the  house  was  burnt  down  and  the  policy  was  assigned 
subsequently  to  the  fire,  the  assignee  was  held  not 
entitled   to  obtain  the   money  from   the  insurance 
office  (a). 

A  theatrical  manager  has  an  insurable  interest  in  Thcftta-icai 
the  life  of  an  actor  engaged  by  him  (5).  ^SJ^^ *"' 

The  heir  of  a  person  who  through  idiocy  or  lunacy  Heir  of  penou 
is   incompetent  to  make   a  will   has  not  such  an "''"  '''""^''"'• 
interest  in  the  life  of  such  person  as  to  enable  him 
to  insure  his  life,  and  thus  provide  against  possible 
loss  of  the  inheritance  through  his  recovery  (c). 

An  insurance  company  lending  money  may  validly  Borrower  from 
agree  with  the  borrower  that  he  shall  insure  his  life 
to  a  greater  amount  than  the  debts,  and  assign  the 
policy  to  the  company  as  security  (rf).  But  in  such 
case  the  interest  supporting  the  policy  is  the  debtor's, 
not  the  creditor's. 

A  contract  of  employment  at  a  salary  for  a  term  Employer  and 

employed. 

(x)  Mark$  v.  Hamilton,  7  Ex.  Rep.  323,  21  L.  J.  Ex.  109,  18  L.  T. 
260,  16  Jur.  152.    Oaul^ons  v.  Boffal,  i  F.  &  F.  276, 

(jf)  Re  Hamilton,  102  Fed.  Rep.  683. 

U)  Inturanee  Co,  v.  Tlwmpaon,  95  U.  S.  (5  Otto)  547. 

(fl)  Sadler's  Co,  v.  Badeock,  2  Atk.  554,  i  Wils.  10.  Lynch  v.  Dahell, 
3  Bro.  P.  C.431.     Howard  v.  Lancaghire,  1 1  Canada  Sup.  Ct.  92. 

(6)  Law  Mag.  vol.  22.  N.  S.  347.  Parstrns  v.  Bignold,  13  Sim.  518, 
15  U  J.  Ch.  379,  7  Jur.  591. 

(c)  Lueena  v.  Crawford,  2  N.  R.  3241  I  Taunt.  325. 

(rf)  Downu  V.  Green,  12  M.  &  W.  481,  8  Jur.  899. 
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of  years  gives  the  employed  an  insurable  interest  in 
the  employer's  life  during  the  unexpired  portion  of 
the  term  (e). 

Persons  bringing  fire  on  their  land  are  liable  for 

damage   if  it   escapes   by  negligence   and   not  by 

Kaiiwaycom.    accideut  (/),  and  in  America,  railway  companies,  in 

STfire  to  ""^^  respect   of  their    liability   for   fire   to    houses    or 

fin?**''^'      property   near  the  line,  have  an  insurable   interest 

in  such  houses,  unless  by  statute  or  otherwise  they 

are   specially    exempted   from    such   liability.     In 

England  the  liability  is  less  extensive  (g). 


Kmployen  and 
workmeiu 


SmployeTB  of 
olerks,  Ac. 


Employers  of  labour,  when  liable  to  their  work- 
men, whether  by  Common  Law  or  Statute  (A),  have 
an  insurable  interest  in  the  safety  of  their  workmen. 
Employers  of  clerks  and  others,  whom  they  must  in 
the  course  of  their  business  entrust  with  money  or 
things  of  value,  can  insure  against  loss  through  their 
dishonesty  (i). 


intenstmust        It  has  been  held  that  the  interest  will  not  amount 

be  enforceable.  ^  ^^  insurable  interest  unless  it  be  one  capable  of 

being  enforced  imder  a  binding  contract  or  a  legal 

liability,  and  that  a  mere  engagement  binding  in 

honour  would  not  su£Sce  (k). 

promiM  to  But  where  the  plaintifi"  had  promised  the  mother 

^^upatep    ^j  ^  child  to  take  care  of  the  child  and  to  help 


{e)  Hehdeny,  Went,  3  B.  &  S.  579,  32  L.  J.  Q.  B.  85,  7  L.  T.  N.  S. 
854,  II  W.  R.  423,  9  Jur.  N.  S.  747. 

(/)  Black  V.  Cfirigtchurck  Ca.  (1894),  App.  Cas.  48.  BiUiardx, 
ThvrstvHf  9  Ont.  App.  514. 

Of)  May  Ins.  98.  Janes  v.  Festiniog  Ry,,  L.  R.  3  Q.  B.  733.  Pbrt 
OUugow  Co,  V.  Caledonian  Ry.,  29  Sc.  L.  R.  577. 

{h)  43  &  44  Vict.  c.  42.  Henry  ttiJU-Barrel  Co.  v.  Employers'  Lia- 
bility Corporation,  Q.  B.  D.  27th  Mar.  1884.  Radcliffe  v.  Ocean^  ^•r., 
Co,,  Butt,  J.,  Leeds  Spring  Assizes,  1884. 

(i)  Towle  V.  National  Guardian,  5  L.  T.  N.  S.  193, 30  L.  J.  Ch.  900^ 
7  Jur.  N.  S.  1109.  10  N.  R.  49. 

(*)  Stockdale  v.  Jhtnlop,  6  M.  &  W.  224,  233,  9  L.  J.  N.  S.  Ex.  83. 
Stainbank  v.  Fenning,  11  C.  B.  51,  15  Jur.  1082,  20  L.  J.  C.  P.  226- 
Stainbank  v.  Shepherd,  13  C.  B.  418,  17  Jur.  1032,  22  L.  J.  Ex.  341. 
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to  mamtain  her  (the  child  being  plaintifPs  step- 
sister), and  there  was  no  evidence  that  the  child's 
father  was  alive,  it  was  held  that  the  undertaking  to 
incur  expense  created  an  insurable  interest  (I). 

The  sum  recoverable  under  a  life  policy  mr  autre  Amount 
vie  is  limited  to  the  amount  or  value  of  the  insured's  the  yaiae  of 
insurable  mterest  in  the  life  msured  at  the  date  ^^^^^^  ^** 
of  the   policy    (m).     Consequently   if   the   assured 
insures  the  same  interest  with  several  insurers,  he 
can  recover  from  them  all  only  the  value  of  his  • 
interest,   and    therefore  if  he   receives   that  value 
from  one  of  them  he  can  claim  nothing  from  the 
others  (71). 

The  assured's  interest  must  be  lawful,  and  there-  The  interest 
fore  interests  in  illegal  voyages  cannot  be  insured  if  ]^wfai. 
the  illegality  is  known  to  the  assured  (0),  and  all 
gambling  interests  are  excluded ;  such,  for  instance, 
as  insuring  lottery  tickets  (jp)  or  a  policy  on  the  sex  of 
a  person  (9).  Seamen's  wages  are  not  insurable  (r) ; 
and  where,  in  donsideration  of  40  guineas  for  ;^ioo, 
and  so,  according  to  that  rate,  for  any  greater  or  less 
sum,  several  persons,  each  for  themselves,  severally 
agreed  to  pay  the  several  sums  set  opposite  their 
names  in  case  Brazilian  mining  shares  should  on  or 
before  a  certain  day  be  done  at  or  above  a  certain 
sum,  the  contract  was  held  to  amount  to  a  policy  of 
insurance  and  to  be  illegal  (s). 

(I)  Barnes  v.  Tfi^  London,  4-0,,  Co,  (1892),  i  Q.  B.  864,  8  Times 
L.  R.  143. 

(in)  14  Geo.  III.  c.  48,  s.  3. 

(«)  Hehdony.  West,  3  B.  &  S.  579,  32  L.  J.  Q.  B.  85,  11  W.  R.  4231 
7  L.  T.  N.  S.  854,  9  Jur.  N.  S.  547.  Law  v.  Lo7id<yn  Ifidisputahle  Life 
Policy  Co,,  I  Kay  and  J.  223,  24  L.  J.  Ch.  196,  24  L.  T.  208, 1  Jur.  N.  S. 
179,  3  W.  R.  155. 

{o)  WiUon  V.  Rankin,  L.  R.  i  Q.  B.  163,  35  L.  J.  Q.  B.  87, 13  L.  T. 
N.  S.  564,  14  W.  R.  198.  J>udgem  v.  Pembroke,  L.  R.  9  Q.  B.  581,  585, 
31  L.  T.  N.  S.  31,  22  W.  R.  914.  Cunard  v.  Hyde,  2  E.  &  E.  i,  29 
L.  J.  Q.  B.  6. 

(y/)  Jacques  v.  OoUglUly  (1776),  2  Win.  Bl.  1073. 

{q)  Roehuek  v.  Hainerton,  2  Cowp.  737. 

(r)  Wehtter  v.  de  Taetat,  7  T.  R.  157,  3  Kent  Comm.  269. 

(*)  Patereon  v.  Powell,  2  L.  J.  N.  S.  C.  P.  I3i  9  Ring.  320, 620, 2  Mo. 
*  ^  399,  773- 


54 


THE    LAWS   OF   INSURANCE. 


Lawful  and 
unlawful 
interests  in 
Hame  policy. 


American  writers  raise  the  question  whether,  if 
lawful  and  unlawful  interests  are  insured  together, 
the  whole  or  only  part  of  the  policy  is  vitiated. 
This  depends  on  whether  the  contract  is  separable  or 
not,  just  as  the  question  whether  premiums  are  in 
part  returnable  depends  on  whether  they  can  consis- 
tently with  the  nature*  of  the  risk  be  apportioned  (t). 

The  holder  of  a  note  given  for  money  won  at  play 
has  not  an  insurable  interest  in  the  life  of  the  maker 
of  the  note  (u). 

Mr.  Justice  (afterwards  Lord)  Blackburn  said,  "  I 
^awKg^^^""^  apprehend  that  the  distinction  between  a  policy  and 
a  wager  is  this :  a  policy  is,  properly  speaking,  a 
contract  to  indemnify  the  insured  in  respect  of  some 
interest  which  he  has  against  the  perils  which  he 
contemplates  it  will  be  liable  to  "  (x), 

waffer  policy.  A  wagor  in  the  form  of  a  policy  upon  the  sex  of 
a  person  is  a  wagering  policy  within  14  Geo.  III.  c. 
48,  for  a  contract  in  the  form  of  a  policy  does  not 
cease  to  be  a  policy  because  the  subject-matter  of 
the  insurance  is  not  exposed  to  peril  (y). 


Money  won  at 
play. 


Dlfferenei' 


Wager  policy 
premiams  not 
recorerable. 


And  where  a  son  insured  the  life  of  his  father,  in 
which  he  had  no  insurable  interest,  and  misrepre- 
sented that  he  was  acting  as  his  father's  agent,  and 
the  son  paid  the  premiums  for  some  years,  and  the 
father,  who  at  first  had  no  knowledge  of  the  insur- 
ance, became  aware  of  it,  and  gave  notice  to  the 
company  that  he  objected  to  its  continuance,  it 
was  held  that  the  poUcy  was  a  wagering  policy, 
and  therefore  the  son  could  not  recover  the  pre- 
miums (z). 

(t)  May  Ins.  81. 

(«)  Dwuei'  V.  ^(i<>,  2  Park  lus.  (8th  ed.)  914. 

(x)  JViuoH  V.  Jones,  L.  R.  2  Ex.  150,  per  Blackburn,  J.,  36  L.  J. 
Ex.  78,  15  L.  T.  N.  S.  669,  15  W.  R.  435. 

(y)  Boebuck  v.  Havierton^  2  Cowp.  737. 

\z)  Howard  v.  Refuge  Friendly  Society,  54  L.  T.  644 ;  2  Times 
L.  R.  474. 
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A  life  policy  upon   the  tontine   principle  is  not  Toutinc. 
void  as  a  gaming  contract  (a), 

A  man  applied  tp  the  local  agent  of  an  insurance  Policy  assigned 

/»        »  1  .  TP  XT-  to  third  person 

company  for  msurance  on  his  own  life.  His  pro-  who  pays 
posal  was  accepted,  and  the  policy  was  prepared  and  a'J^^f^poucy. 
sent  to  the  agent.  The  applicant  did  not  pay  for  it, 
so  a  third  person  paid  the  premium  and  had  his 
name  filled  into  a  blank  assignment  which  had  been 
left  with  the  agent  by  the  original  applicant,  and 
the  majority  of  the  Supreme  Court  of  Canada  held 
that  this  was  not  a  wager  policy  (b). 

A  person  who  has  different  kinds  of  interest  in  Durercnt  kind^* 
property  may  cover  them  all  by  one  insurance  with-  nlid  norie 
out  stating  in  the  policy  the  number  or  nature  of  *p®°*^®^' 
the  interests  (c).      But  tl\e    subject-matter  of  the 
insurance  must  be  correctly  described  (rf). 

An  insurable  interest  in  mercantile  language  does  special  or 
not  necessarily  import  an  absolute  right  of  property  ?ntere!!? 
in  the  thing  insured.     A  special  or  qualified  interest  »»i®<^*^'"t- 
is  equally  the  subject  of  insurance  (e). 

Property  without    possession  will  constitute   in-  pohscssiod  of 
surable  interest  (/),  and  a  person  in  possession  asj'^'^"^^*" 
the  apparent  or  presumptive  owner    has    such  an 
interest  (gr). 

In  America  a  tortious  disseizor  has  been  held  to  Tortioos 
have  an  insurable  interest  in  virtue  of  his  posses- 
sion (A). 


(a)  Simoag  v.  yino  York  Life,  38  Hun.  (N.  Y.)  317. 

(i)  Vezina  v.  yew  Ytyrk  Life,  6  Canada  (S.  C.)  30.  Xitrth  American 
T.  Craigen,  13  Canad.  Sup.  Ct.  281. 

(r)  Carrutheri  v.  S/teddon,  6  Taunt.  14. 

(rf)  CroivUy  v.  Cohen,  3  B.  &  Ad.  478,  i  L.  J.  N.  S.  K.  B.  158. 

(e)  Be  Forrest  y,  PvUon  Fire,  I  Hall  (N.  Y.  Sup.  Ct.)  94, 115,  wliich 
examines  the  cases  very  fully,  and  states  their  effect  well. 

(/)  «/i'y^<'  V.  Stcann,  17  0.  B.  N.  S.  84,  104.  . 

Of)  Mark*  V.  Hamilton,  7  Ex.  323,  21  L.  J.  Ex.  109,  18  L.  T.  260. 
16  Jur.  152.    Lin/fley  v.  Queen  Int.  Co.,  i  Han.  (New  Bruns.)  280. 

(A)  Mayor  of  Xew  York  v.  Broitklyn  Fire,  4't-»  Co.,  41  Barb.  (X.  V.) 
231.     Siceeney  v.  Franklin  Co,^  20  Penn.  337. 
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Goodn  sold  but 
not  delivcrod. 


Even  where  a  policy  is  ''  on  goods  sold  but  not 
delivered,"  cases  may  arise  in  which  the  assured  is 
not  entitled  to  recover ;  for  if  the  legal  title  has 
vested  in  the  vendee,  the  goods  are  in  law  delivered 
even  if  not  removed,  and  are  at  the  purchaser's  risk 
only  (i)  ;  but  if  the  words  "  not  removed  "  are  in  the 
policy,  the  insurers  are  liable  (k). 


ProiMjrty  in 
^oods  ptir- 
chased 
remaining:  in 
vendor. 


A  person  who  bargains  for,  and  takes  into  his 
possession,  an  article  of  personal  property  on  a  hiring 
agreement,  one  of  the  terms  of  which  agreement  is 
that  the  property  shall  remain  with  the  seller  until 
the  purchase-money  be  paid,  has  an  insurable  interest 
in  the  property,  though  the  money  is  not  fiilly 
paid  (/). 


Building  on 
another's  land. 


A  man  insuring  a  house  in  his  possession  buUt 
on  the  wrong  land  owing  to  an  imskilful  survey 
can  recover  on  his  policy,  if  he  has  insured  bojid 
fide  (m). 


After-acquired 
goods. 


Continuity  of 

interest 

unneceflsary. 


Lost  or  not 
lost. 


It  has  been  decided  in  Canada  that  policies  cover 
after-acquired  goods  which  have  been  substituted  for 
those  originally  insured  (n).  And  the  interest  on 
the  subject-matters  insured  need  not  be  continuous, 
since  absence  of  continuity  only  means  absence  of 
risk  (o). 

It  is  no  answer  to  a  claim  on  a  policy  on  goods 
{lost  or  not  lost)  that  the  interest  in  them  was  not 
acquired  until  after  the  loss  (p). 


(/)  Lockliart  v.  Cooper^  42  Am.  Rep.  514.  56,  57  Vict.  c.  71  sd. 
18-20. 

(k)  Waring  v.  Indemnity  Fire  Insurance  Co,^  45  N.  Y.  606,  6  Am. 
Rep.  146. 

(0  iieed  V.  Williamsburg  City  Fire  Insurance  Co»^  74  Maine 
537. 

(m)  SteveTUon  v.  London  and  Lancashire  Assurance  Co»  26  U.  C. 
(Q.  B.)  148. 

(«)  Jhdler  v.  Standard,  4  U.  C.  (App.)  391. 

(r>)  (Vozier  v.  i'/M-»i>,2  Han.  (New  Bruns.)  200. 

(p)  Sutherland  v.  Pratt^  11  M.  &  W.  296,  311. 
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Although  risk  and  property  generally  go  together(g'),  Risk  without 
they  are  not   necessarily  associated;   and  the  riskSSST^"* 
alone  will  suffice  to  sustain  the  insurance.     The  peril 
must  be  such  that  its  happening  might  bring  upon 
the  assured  a  pecuniary  loss,  but  it  is  sufficient  that 
it  mifi^ht  brinff  a  loss,  and  by  no  means  necessarythaf  so  win 
It  should  certainly  have  that  consequence  were  it  to  loss. 
happen  (r). 

As  before  mentioned,  an  insurable  interest  must  interest  must 
be  something  more  than  mere  anxiety  regarding  the  ^  ^**^**^«- 
safety  of    the  thing  insured,  or  hope  of  profit  or 
advantage  in  relation  thereto;  it  need  not  amount 
to  property  in  the    thing  insured,  for  if  through 
special  circumstances  the  property  has  not  passed  to 
the  assured,  yet  if  he  has  any  beneficial  right  which 
is  of  a  pecuniary  value  in  the  subject-matter  of  the 
insurance,  or  if  it  be  at  his  risk,  he  has  an  interest 
which  he  may  validly  insure  (s).     Nevertheless,  the 
stockholders   in    a   corporation    have    no  insurable  stockhoiden 
interest  in  the  property  of  the  corporation  (0-     But  ^t^^Tn^* 
if  property  belonging  to  a  limited  partnership,  in<»n>orate 
which  there  are  a  general  and  a  special  partner,  is 
insured  in  the  name  of  the  general  partner,  which  is 
the   name    used    by  the  partnership,  such  general  Oenena 
partner  is  entitled  to  recover  the  full  amoimt  of  the  reTOYor  ^oie 
loss,  and  not  merely  the  value  of  his  interest  in  the  in^orance. 
property  (u). 

And  where  one  of  two  members  of  a  partnership,  Fxutner 
by  the  terms  of  which  the  capital  was  to  have  been  Se^Jui^ 
contributed  in  equal  proportions,  has  supplied  all  of  SjJrert*  in  lUe 

of  partner. 

(a)  Anderson  v.  Morice,  L.  R.  lo  C.  P.,  at  619,  per  Blackburn,  J., 
44  L.  J.  C.  P.  10,  341, 31  L.  T.  N.  S.  605, 33  do.  355,  23  W.  R.  180, 24 
do.  3a     Calofaal  Ins,  Co,  v.  Adelaide  Ins.  Co.,  12  App.  Cas.  138. 

(r)  Anderson  v.  Moricey  i  App.  Cas.  742  per  Lord  O'Hagan,  46 
L.  J.  C.  P.  II.  35  L.  T.  N.  8.  566,  25  W.  R.  14. 

(*)  Joyce  V  Sioann,  17  C.  B.  N.  8.  84.  Colonial  Ins.  Of.  0/  yew 
Zealand  v.  Adelaide,  Jfc,  Co.,  56  L.  T.  173. 

(0  Riggs  V.  OommerciaX  Union  Oi.,  51  N.  Y.  (Sup.  Ct.)  467 

(*)  Clement  v.  British  American  Co.,  141  Mass.  298.   * 
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Kxi»ectRncy. 


rerfuct  leg:al 
interest  not 
neceKsaiy. 


lutereHt  in 
respect  of 
advanc'UH 
under  parol 
agfreemcnt 
conferriu^^ 
equitable  lieu. 


it,  he  has  an  insurable  interest  in  the  life  of  his 
partner  (./•). 

In  the  case  of  an  agreement  to  sell  an  expectancy 
under  a  will  for  so  much  money,  and  to  repay  the 
purchase-money  if  the  expectation  was  not  reaUsed, 
the  insured  would  have  no  more  interest  in  the  life 
or  death  of  the  person  from  whom  the  expectation 
arose  than  was  created  by  the  agreement  to  sell ;  but 
it  has  been  held  that  he  would  have  an  insurable 
interest  {y). 

An  insurable  mterest  does  not  mean  a  perfect 
legal  interest.  If  it  did,  there  are  some  buildings  on 
which  it  would  be  difficult  for  any  one  as  owner  to 
eftect  a  valid  insurance.  In  the  case  below  cited  {z) 
plaintiiF  had  contracted  to  purchase  the  property 
insured,  and  had  failed  in  making  his  payment 
punctually,  but  was  proceeding  in  equity  to  compel 
performance  by  the  vendor,  and  it  was  held  that  he 
had  an  insurable  interest.  There  must  be  a  valid 
subsisting  contract  capable  of  being  enforced  between 
the  parties  themselves  in  order  to  constitute  an 
insurable  interest  or  right  of  action  against  the 
insurer. 

The  contract,  however,  need  not  be  such  as  to  pass 
the  property  in  the  thing  insured,  nor  need  there  be 
such  a  transmutation  of  possession  as  to  create  a  lien 
in  the  legal  technical  sense  of  that  word.  It  is  suflS- 
cient  if  the  relationship  between  the  parties  is  such 
as  to  constitute  an  actual  equitable  interest  in  Ihe 
thing  insured,  and  such  an  equitable  interest  will 
constitute  an  insurable  interest.  In  a  case  decided 
in   the   Supreme    Court    of    Canada  (a),  C.    made 


(./•)  Connecticut  Mutual  Life  In»,  Co.  v.  Luchs,  Fed.  Bep.  Dig.  (1887- 
1891)  502. 

(y)  Cook  V.  Field,  15  Q.  B.  460,  19  L.  J.  Q.  B.  441,  16  L.  T.  O.  S. 
2,  14  Jur.  951. 

(r)  Millujan  v.  EquitahU,  ^V.,  Co.,  16  U.  C.  (Q.  B.)  314. 

(rt)  Clarke  v.  ScotttMh  Iinperial,  4  Canada  (S.  C.)  192,  Johmton  v.  Xew 
Zealand  Co..  10  Victoria  L.  R.  154. 
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advances  to  B.  upon  a  vessel  then  in  course  of  con- 
struction, upon  the  faith  of  a  verbal  agreement  with 
B.  that  after  the  vessel  should  be  launched  she  should 
be  placed  in  his  hands  for  sale,  and  that  out  of  the 
proceeds  the  advances  so  made  should  be  paid. 
When  the  vessel  was  well  advanced,  C.  disclosed  the 
facts  and  nature  of  his  interest  to  the  agent  of  the 
insurance  company,  and  the  company  issued  a  policy 
of  insurance  against  loss  by  fire  to  C.  The  vessel 
was  still  unfinished  and  in  B/s  possession  when  she 
was  burned.  It  was  held  on  these  facts  that  C/s 
interest  was  an  equitable  interest,  which  was  insur- 
able, and  therefore  C.  was  entitled  to  recover  (&). 
Chambre,  J.  (whose  views  were  ultimately  adopted 
by  the  House  of  Lords),  said,  in  Liwe^im  v.  Craivford, 
3  B.  &  P.  p.  104:  "I  am  not  disposed  to  question 
the  authorities  in  general;  on  the  contrary,  there 
appears  to  me  to  have  been  great  propriety  in  estab- 
lishing the  contract  of  insurance  wlmiever  the  interest 
declared  upon  was,  in  the  common  tmderstandinf/  of 
mankind,  a  real  interest  in  07*  a.idsing  out  of  the  thing 
inmrcdy  or  so  connected  with  it  as  to  depend  on  the 
safety  of  the  thing  insured,  and  the  risk  insured 
against,  without  much  regard  to  technical  distinctions 
respecting  property,  still,  however,  excluding  mere 
speculation  or  expectation,  and  interests  created  not 
otherwise  than  by  gaming  "  (c). 

The  statute  19  Geo.  II.  c.  37,  requires  that  the 
policy  shall  not  be  a  gaming  policy  (d).  The  ques- 
tion upon  which  the  validity  of  the  contract  usually 
depends  is  not  the  exact  quantum  of  the  interest  of  Quaotum  of 
the  assured  at  the  time  the  contract  was  entered  "'®"^** 
into,  but  did  the  defendants  mean  to  game  ?  or  was 
not  there  a  loss  against  which  they  might  indemnify 

(b)  Clark€  wScotthh  ImperiaL  4  Canada  (S.C.)  ig2,JohfUfo»  w.Vew 
Zealand  Co.,  10  Victoria  L.  R.  154. 

(f)  JSbgwortk  V.  Alliance  Marine  I/utu ranee  Co.^  L.  R.  8  C.  P.  596, 
619,  29  L.  T.  N.  S.  479. 

[d)  Page  V.  Fry^  2  B.  &  P.  at  p.  243,  per  Chambre,  J. 
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"  Full  Interest 
admitted." 


themselves  by  a  policy  of  insurance — not  a  certain, 
but  a  possible  loss  ?  The  case  below  cited  was  one 
in  which  the  Court  of  Admiralty  might  have  decreed 
the  assured  to  pay  damages  and  costs,  and  that  was 
held  sufficient  to  give  an  insurable  interest  (e). 

Where  a  policy  contained  the  words  "  full  interest 
admitted"  it  was  held  void  under  section  i  of 
19  Geo.  II.  c.  37, which  forbids  insurances  "without 
further  proof  of  interest  than  the  policy"  (/). 

Whoever  has  an  interest  which  the  law  will 
recognise  in  the  preservation  of  a  thing,  or  the  con- 
tinuance of  a  life,  may  insure  that  thing  or  that 
life  iff). 


Any  one 
interested  in 


The  insurance  of  buildings  may  be  effected  by  any 
buildings  may  ^^®  interested  therein,  and  he  can  recover  to  the 
insure.  extcut  of  the  injury  to  his  interest. 


Fee  Mimple. 


Yearly,  &c^ 
tenants. 


The  owner  of  the  fee  simple  may  of  course  insure, 
possessing  as  he  does  the  largest  possible  interest. 
So  may  a  life,  a  yearly,  or  even  a  weekly  tenant  insure 
in  virtue  of  his  interest  in  the  property,  and  recover 
the  value  of  such  interest. 


There  is  no  legal  principle  which  forbids  a  person 
having  himself  an  insurable  interest,  to  contract 
for  the  insurance  of  all  interests  in  the  property, 
if  he  intends  to  protect  them  when  the  contract  is 
made  (h). 


If  in  any  of  these  cases  of  limited  ownership  an 


Affiuredcau 

value  of  own    iusurancc   were    effected   under   which  the  limited 
interest.  owucr  rocovercd  the  full  value  of  the  property,  he 


(e)  Boehm  v.  Bell^  8  T.  R.  162,  per  Lawrence,  J. 


(/)  Ber ridge  v.  T/ie  Man  on  Insurance  Co.,  18  Q.  B.  D.  346. 
(^)  Dalloz,  1868,  pt.  I,  388.    Branford  v.  Saunders,  25  W. 


R.  650. 


(A)  Johnston  v.  Union  of  New  Zealand^  10  Victoria  L.  R.  154. 
Waters  v.  Afanarch,  5  E.  &  B.  870,  25  L.  J.  Q.  B.  102,  26  L.  T.  217, 
4W.  R.  245. 
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could  not,  it  seems,  retain  such  value  for  his  own  use, 
because  the  contract  of  fire  insurance,  like  that  of 
marine  insurance,  is  ope  of  indemnity.  In  Castellain 
V.  Preston  (t),  Bowen,  L.J.,  said,  "  It  is  an  illusion  to 
suppose  that  the  assured  can  in  any  case  recover 
more  than  his  loss.  We  must  look  at  the  ordinary 
business  rules.  It  is  well  known,  of  course,  that  a 
person  with  a  limited  interest  may  insure,  and  recover 
the  whole  value  of  the  thing  insured,  but  then  his 
policy  must  be  apt  for  the  purpose,  and  he  must  have  ' 
intended  to  so  insure  (k).  Again,  a  person  may  insure 
for  himself,  or  for  himself  :  nd  others,  as  in  the  case 
of  carriers  and  wharfingers,  or  to  take  the  case  of  a 
mortgagee,  he  is  entitled  to  insure  for  other  parties ; 
but  if  he  only  insures  his  own  interest,  he  can  only 
hold  the  damage  to  his  own  interest.  That  principle 
appUes  here.  It  was  contended  that  a  tenant  from 
year  to  year  may  always  recover  the  full  value  of  the 
premises  insured ;  but  although  that  contention  would 
appear  to  be  supported  by  the  language  of  Lord 
Justice  James  in  JRayner  v.  Preston  I  cannot  assent  to 
it.  It  may  be  that  the  insurance  companies  do  not 
as  a  rule  take  the  trouble  to  ascertain  the  exact 
interest  of  the  assured  because  in  most  cases  the 
insurance  is  for  the  benefit  of  all  concerned ;  but  if  a 
case  were  to  occur  in  which  a  yearly  or  a  weekly 
tenant  were  to  insure,  meaning  only  to  cover  his  own 
interest,  he  could  not  recover  and  hold  the  whole 
value  of  the  house.  ...  It  is  true  that  in  most  cases 
the  claim  of  the  tenant  from  year  to  year,  or  for 
years,  cannot  be  answered  by  handing  over  to  him 
what  may  be  the  marketable  value  of  his  property,  icarketabie 
and  the  reason  is  that  he  insures  more  than  the^i^^^^n 
marketable  value  of  his  property,  and  he  loses  JJJJ«'»«  <>' 
more  than  the  marketable  value  of  his  property ; 

(0  II  Q.  B.  D.  380.  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  K. 

(k)  JoknfOR  y.  New  Zealand^  Ji'c,  Ok,  10  Victoria  L.  R.  154.  Howet 
V.  Dominion  Fire  Co.,  8  Ontario  (App.)  644. 
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he  loses  the  house  in  which  he  is  living,  and 
the  beneficial  enjoyment  of  the  house,  as  well  as 
its  pecuniary  value.  ...  A  man  cannot  be  compen- 
sated simply  by  paying  him  the  marketable  value  of 
his  interest.  But  it  does  not  follow  that  he  gets  or 
can  keep  more  than  he  has  lost "  (l), 

seais  when  As  a  rulo,  howover,  market  value,  and  not  local  or 

th<r^rket!"     peculiar   value,  of  property  destroyed  by  fire,   and 

which  can  be  procured  in  the  market,  must  control 

in  estimating  the  loss  (m). 

joint-tcuante.  A  joint-teuant  or  a  tenant  in  common  has  such  an 
interest  in  the  entirety  as  will  entitle  him  to  insure 
the  whole  (n). 


A  husband  has  an  insurable  interest  in  property 
Wife's  Kparate  Settled  to  his  wifo's  Separate  use,  they  residing  together 
"■«•  and  sharing  in  the  use  of  the  property  (o).     . 


Husband  in 
property  to 


An  appur- 
tenant to  free- 
hold must  be 
recovered  for 
as  such. 


A  building  insured  as  appurtenant  to  the  freehold 
can  only  be  recovered  for  as  such.  Therefore  when 
in  such  a  case  the  assured's  title  to  the  freehold  has 
failed,  he  cannot  maintain  a  claim  in  respect  of  such  a 
building  on  the  ground  of  its  being  movable  pro- 
perty, and  so  distinct  from  the  freehold  (p). 


Bent. 


Tenants  have  an  insurable  interest  in  the  rent 
which  they  are  liable  to  continue  paying  after  the 
premises  are  destroyed  by  fire  (q).  But  if  the  con- 
tract of  tenancy  relieves  them  from  liability  they  will 
not  have  an  insurable  interest.  In  Scotland,  where, 
if  the  premises  are  destroyed  or  rendered  useless  for 

(T)  CaKtellain  v.  Proton,  ii  Q.  B.  D.  400,  401,  per  Boweii,  L.J., 
49  L.  T.  N.  S.  29,  52  L.  J.  Q.  B.  366,  31  W.  R.  557. 

(m)  FUker  v.  Crescent  Imn ranee  Co.,  33  Fed.  Rep.  544. 

(»)  Page  v.  Fry,  2  B.  and  P.  240.  Inglit  v.  Stocky  10  App.  Cas.  274. 

lo)  GouUton  V.  Boyal,  i  F.  &  F.  276. 

(»)  Skerhonneau  v.  Bearer  Mutual  Fire  Insurance  CV*.,  33  U.  C-. 
(Q.  B.)  I,  30  U.  C.  (Q.  B.)  472. 

{q)  Marshall  v.  Schojield,  47  L.  T.  N.  S.  406, 31  W.  R.  134,  52  L.  J. 
Q.  B.  58. 
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the  purpose  for  which  he  took  them,  the  tenant  can 
surrender  them,  he  consequently  has  no  insurable 
interest  in  his  rent  (r).  But  rent  insurances  are  made 
to  cover  cost  of  renting  new  premises  during  repairs 
after  fire  (s), 

A  common  carrier,  pawnbroker,  factor,  broker,  and  Balked. 
wharfinger  have  an  insurable  interest  in  the  goods 
entrusted  to  them ;  but  if  they  insure  the  goods  to 
their  full  value  and  receive  it,  they  will,  after  satisfy- 
ing their  own  claims,  be  trustees  of  the  balance  for 
the  real  owners  {t). 

And  in  the  case  of  Castellain  v.  Prestaii  (u)  Bo  wen, 
LJ.,  said :  "  It  is  well  known  in  marine  and  fire 
insurance,  that  a  person  who  has  a  limited  interest 
may  insure  nevertheless  on  the  total  value  of  the 
subject-matter  of  the  insurance,  and  he  may  recover 
the  whole  value,  subject  to  these  two  provisions — 
ist,  the  form  of  his  policy  must  be  such  as  to 
enable  him  to  recover  the  total  value ;  and,  2nd, 
he  must  intend  to  insure  the  whole  value  at  the 
time." 

The  question  has  often  been  discussed  whether  cou8i^e«M. 
factors  or  consignees  for  sale  have  an  implied  autho- 
rity to  insure  for  their  principal ;  and  there  seems 
no  doubt  that  they  may  insure  upon  their  own 
account  to  the  extent  of  their  own  interest  (.t).  They 
may  insure  both  for  themselves  and  for  their  prin- 
cipal, but  are  not  positively  bound  to  insure  unless 
they  have  received  instructions  to  do  so,  or  have 
promised  to  insure,  or  the  usages  of  trade  or  the 

(r)  AUen  v.  Markland^  20  Sc.  Law  Rep.  267.  Buff  v.  Plemimj, 
S  C.  S.  0.  (3rd  series)  760. 

(«)  Buchanan  v.  Lonion^  Liverpool^  ^'  Olohe^  21  Sc.  L.  R.  696. 

(t)  Bdaways  v.  Todd^  2  Stark.  400.  ArmUage  v.  Winterhtttioiu, 
I  M.  &  G.  130 ;  Pennefeat/ier  v.  Baltimore  Steam  Packet  Co.<,  58  Fed. 
B«(i.48i. 

(«)  CoMtellain  v.  Preiton,  11  Q.  B.  D.  398,  and  ride  ittpra,  p.  55. 

(*)  E^9warth  V.  Alliance,  ^v.,  L.  R.  8  C.  P.  596,  26  L.  T.  N.  S. 
479. 
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Consignee  in 
tniMt. 


Consignee  in 
trust. 


habit  of  dealing  between  them  and  their  principals 
raises  an  implied  obligation  to  insure  {y).  Con- 
signees having  a  power  to  sell,  manage,  and  dispose 
of  the  property  subject  to  the  rights  of  the  consignor, 
and  even  consignees  with  a  mere  naked  right  to 
possession,  may  insure  if  they  state  the  interest  to  be 
in  their  principal  {z). 

But  it  is  doubtful  whether  a  consignee  insuring  in 
his  own  name  could  in  case  of  loss  recover  the  whole 
value  of  the  property  from  the  underwriter  and  hold 
the  surplus  beyond  his  own  advances  upon  trust  for 
the  benefit  of  his  principals  (a). 

If,  however,  consignees  did  insure  in  their  own 
names  to  the  full  value  of  the  property,  the  con- 
signors might  even  after  loss  ratify  the  insurance, 
which  would  then  enure  for  their  benefit  (&). 

A  creditor  has  an  insurable  interest  in  goods 
voluntarily  consigned  by  his  debtor  to  a  third  person 
in  trust  for  such  creditor  (c). 

The  firm  of  De  la  Torre  in  Spain  consigned  goods 
to  Dubois  &  Son  in  London,  and  indorsed  the  bill  of 
lading  to  them,  accompanied  by  a  letter  directing 
them  to  note  the  goods  for  certain  creditors  of 
De  la  Torre.  It  was  held  that  Dubois  &  Son  were 
to  be  considered  as  trustees  for  the  creditors  from 
the  time  the  goods  were  put  on  board  the  ship,  and 

(y)  Ehw)orth  v.  Alliance,  snpra,  Silrertheme  v.  Cf'illeipie,  9  U.  C. 
(Q.  B.)  414.  Oooderham  v.  Marlett,  14  U.  C.  (Q.  B.)  228.  Woolfv, 
Ifomcastle,  i  B.  &  P.  316,  Story  Agency,  8.  iii.  Conway  v.  Oray^ 
10  East  536.  Rohert^m  v.  HamiUini,  14  East  522.  Knor  v.  Wood, 
I  Camp.  543.  Fragano  v.  Long,  4  B.  &  C.  219.  Neale  v,  Beed,  i 
B.  &  C.  657. 

(r)  Lucena  v.  Crawford,  2  B.  &  P.  N.  R.  324,  per  Lord  Eldon. 
I  Taunt.  325.  CastelUiin  v.  Preston,  11  Q.  B.  D.  398.  Eb$worth  v. 
AlUunce,  L.  R.  8  C.  P.  at  623,  29  L.  T.  N.  S.  479,  tupra^ 

(a)  Ebatoorth  v.  Alliance,  and  tide  tupra^  p.  5a  Coitellain  v. 
Preston,  L.  R.  11  Q.  B.  D.  398,  per  Bowen,  L.J. 

(b)  Oiffardv,  TJte  Queen,  ^'c,  Co,,  i  Hannay  (New  Brunswick), 432. 
4J9,  Williams  v.  North  C7iina  Co.,  i  C.  P.  D.  757,  35  L.  T.  N.  S.  8S4, 
Jbtagedom  v.  Olirerson,  2  M.  &  S.  485. 

(r)  Hill  V.  Secretan,  i  B.  &  P.  315. 
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that  the  creditors  had  an  insurable  interest  in  the 
goods  (rf). 

A  merchant  abroad,  having  effects  in  the  hands  Merchant  and 
of  his  correspondents  here,  may  compel  them  to  ^*'°"^®®* 
procure    an  insurance  for  him,  or    hand  over  the 
effects  (e). 

If  a  merchant  here  has  been  accustomed  to  pro- 
cure insurances  here  for  his  correspondent  abroad 
in  the  usual  course  of  business,  the  latter  has  a  right 
to  expect  his  orders  for  insurances  to  be  obeyed, 
unless  the  former  give  notice  to  discontinue  the 
course  of  dealing  (/). 

If  bills  of  lading  are  sent  with  directions  to  insure, 
they  cannot  be  accepted  without  obeying  the  order 
to  insure.  Limiting  the  broker  to  t03  small  a  pre- 
mium, so  that  he  cannot  get  a  policy,  amounts  to 
disobedience  (g). 

If  goods  sent  are  mortgaged,  and  a  direction  to 
insure  accompany  the  bill  of  lading  and  be  not 
obeyed,  foreclosure  of  the  mortgage  before  receipt  of 
the  bill  of  lading  will  not  alter  the  force  of  the 
direction  (A). 

A  person  insuring  as  agent  for  another  cannot  A^nt 
recover  as  a  principal  on  the  policy.  So  a  consignee  {^^gnee. 
suing  for  indemnity  on  a  policy  effected  in  his  own 
name  on  another's  goods  consigned  to  him  must 
show  an  insurable  interest  in  such  goods,  and  can 
only  recover  so  far  as  he  has  interest  (i).  If  he  has 
a  lien  on  the  special  goods  he  can  recover  to  the 
extent  thereof. 

{d)  Hill  V.  Secretan,  i  B.  &  P.  315. 

ie)  Smith  v.  Lascelles,  2  T.  B.  189,  per  BuUer,  J. 

(/)  Ilfid.  Of)  Ibid.  (A)  IMd. 

{{)  Cusach  v.  Mutual  Insurance  Co.,  6  Lr.  Can.  Jur.  97.  CaHellain 
T.  Preston,  ii  Q.  B.  D.  380,  52  L.  J.  Q.  B,  366,  49  L.  T.  N.  S.  29, 
31  W.  R.  557. 
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If  goods  axe  not  at  the  risk  of  the  consignee  or 
purchaser  until  a  certain  event,  he  has  no  insurable 
interest  in*  them  until  that  event  has  happened  (A)  ;• 
but  in  Hagedorn  v.  Oliverson,  2  M.  &  S.  485,  the 
ship  of  the  assured  was  held  to  be  at  risk,  though 
he  did  not  confirm  the  insurance  thereof  till  after 
the  loss. 


Stopi)»«>:e  Ml 
transitu. 


Where  a  sale  takes  place  the  vendee's  title  is 
liable  to  be  defeated  by  the  vendor's  right  to  stop 
in  trayisitu  {I);  and  if  that  right  is  exercised,  the 
vendee  ceases  from  the  time  of  its  exercise  to  have 
any  insurable  interest  in  the  goods,  which  therefrom 
cease  to  be  at  his  risk  (m). 


Bailee. 


If  a  bailee  have  no  lien  and  no  responsibility  for 
the  safe  custody  of  the  goods  entrusted  to  him,  he 
has  no  insurable  interest  in  himself,  and  can  only 
insure  on  account  of  the  persons  interested,  who 
may  ratify  such  a  contract ;  and  it  would  seem  that 
he  can  recover  the  full  value  of  the  property  insured 
as  trustee  for  the  true  owners*  (w)  though  the  latter 
were  unaware  of  the  insurance  (0).  If  he  has  not 
possession,  his  lien  has  not  arisen  or  is  lost  (p). 
Lord  Eldon  said,  in  Lucena  v.  Crawford^  2  N.  R. 
324 :  "I  cannot  agree  to  the  doctrine  that  an 
agent  may  insure  in  respect  of  his  hen  to  arise 
upon  a  subsequent  performance  of  his  contract. 
If  he   has    a   lien,  he  can  insure  the  property  in 


(*)  Anderson  v.  Moriee,  4  App.  Cm.  742,  46  L.  J.  C.  P.  11,  35  L.  T. 
N.  S.  566,  25  W.  R.  14.  See  also  Lucena  v.  Crawford,  2  B.  &  P. 
N.  R.  269,  I  Taunt.  325,  per  Lord  Eldon.  Inglis  v.  Stock,  10  App. 
Cas.  263.    Colonial,  ^c,  Co,  v.  Adelaide,  ^v.,  12  App.  Cas.  128. 

(l)  As  to  the  nature  and  conditions  of  the  exercise  of  this  riglit.  see 
Kendall  v.  Stevens  Jt  Co.,  ii  Q,  B.  D.  356. 

(wi)  Clay  V.  JBdrrison,  10  B.  A;  C.  99. 

(n)  Xorth  British  and  Mercantile  v.  Moffatt,  L.  R.  7  C.  P.  25, 
41  L.  J.  C.  P.  I,  discussing  previously  cited  case,  20  W.  R.  114, 
20  L.  T.  N.  S.  662. 

{o)  But  see  Martineau  v.  Kit  china,  L.  R.  7  Q.  B.  at  450,  41  L,  J. 
Q.  B.  227,  20  L.  T.  N.  S.  836,  2d  W.  R.  769. 

{p)  Jbid.    See  also  i  Phillips  179. 
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respect  ot  it  (q)  as  in  the  case   of  a  repairer  of  a 
foreign  ship  "  (r). 

Under  a  policy  to  a  bailee,  "  for  account  of  whom  insurance  by 
it  may   concern,"    any   persons   whom    the   bailee  accomit  ot 
intends  to   be  insured   thereby  may  recover  their  ^*^^^^^M"*>' 
interest  in  the  event  of  loss,  if  he  was  authorised 
to  insure  for  their  benefit  (s). 

A  carrier  has  an  insurable  interest — 

(i.)  In  respect  of  his  responsibility  to  the  extent  a  cjimer  uhh 
to  which  he  is  responsible  at  common  law  (t\  or  TutorSi. 
under  the  Carriers  Act  (21),  or  his  own  special 
contract  (x),  which  responsibility  lasts  during  transit, 
and  for  a  reasonable  time  thereafter  before  delivery 
or  awaiting  delivery  (y).  Thereafter  he  is  only 
an  ordinary  bailee  (z),  and  not,  as  he  is  commonly 
called,  an  insurer. 

(ii.)  In  respect  of  his  lien  on  the  goods  for  his 
charges  (a). 

(iii.)  In  respect  of  his  possession,  which  will  en- 
able him  to  insure  the  whole  value  and  recover  it, 
subject  to  the  rights  of  the  owner  to  claim  the 
benefit  of  his  policy  (b). 

Where  carriers  insured  against  fire  "  goods  their  carrierB 

entitled  to 
recover  full 

(f/)  London  and  Xorth-  Western  Ballwaij  v.  Ghjn,  28  L.  J.Q.  B.  188,  ^*^"''' 
I  E.  ft  E.  652,  7  W.  R.  238,  33  L.  T.  199.     See  Angell  Insur.  1 14. 

{r)  I  Phillips  179. 

(t)  Hooper  v.  Bohinson^  98  U.  S.  528.     Stnrni  v.  Boher^  150  U.  S. 
312. 

(0  Foricard  v.  PUtard,  i  T.  R.  27. 

(«)  Biley  v.  Horne^  5  Bing.  220.     J/acklhi  v.  Waterhouse^  5  Biiig. 
212.     Carruthers  v.  iiheddon^  6  Taunt  14. 

(*)  Phcenix  Co,  v.  Erie  Co,,  10  Bissell  (U.  S.  Circuit  Ct.)  18.  OuHey 
V.  Portsmouth,  ^-c,  Co.,  ii  Ex.  618,  25  L.  J.  Ex.  99. 

(jf)  CoggB  V.  Bernardy  2  Raym.  909. 

(.-)  Waters  v.  Monarch,  5  E.  &  B.  870,  25  L.  J.  Q.  B.  102,  26  L.  T. 
217,  4  W.  R.  245,  2  Jur.  N.  S.  375. 

(a)  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  I  L.  J.  N.  S.  K.  B.  158. 

[h)  Parke,  567,  8th  ed. 
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own  and  in  trust  as  carriers,"  and  one  of  the  con- 
ditions of  the  policy  was  that  "  goods  held  in  trust 
or  on  commission  are  to  be  insured  as  such,  other- 
wise the  policy  will  not  extend  to  cover  such 
property,"  it  was  held  that  the  plaintiffs  were 
entitled  to  recover  the  full  value  of  all  the  goods, 
and  that  they  might  be  considered  as  having  in- 
sured the  goods  which  they  held  in  trust  as  carriers 
for  the  benefit  of  the  owners,  for  whom  they  would 
hold  the  amount  recovered  as  trustees,  after  deduct- 
ing what!  was  due  in  respect  of  their  own  charges 
upon  the  goods  (c). 

In  America  an  action  has  been  allowed  by  the 
owner  of  goods  deposited  with  a  forwarding  agent  to 
recover  a  proportionate  part  of  an  insurance  effected 
by  the  latter  on  merchandise  generally  held  in  trust 
or  on  commission  (d). 

whurflng^r.  A  wharfinger  is  not  at  common  law  responsible  for 

goods  which  are  casually  burnt  on  the  premises  (e),  but 
sometimes  a  wharfinger  or  other  bailee  is  liable  to 
indemnify  for  fire  by  custom  (/).  When,  however,  no 
duty  to  indemnify  or  to  insure  is  imposed  upon  the 
wharfinger  or  his  firm,  and  there  is  no  evidence  that 
the  insurance  was  made  on  the  property  or  in  the 
interest  of  the  owner  of  the  deposited  goods,  an  in- 
surance by  one  partner  will  not  be  taken  to  have 
been  made  in  the  course  of  the  firm's  business, 
nor  will  the  owner  of  the  goods  be  allowed  to 
recover  from  one  partner  the  proceeds  of  a  policy 
received  by  another  (g). 

Where  a  wharfinger  insures  goods  as  "  in  trust  or 

(c)  London  and  North-  Western  Railioay  v.  Glyn^  i  E.  &  £.  652, 
28  L.  J.  Q.  B.  188,  7  W.  R.  238,  33  L.  T.  199.  See  cases  collected  in 
LtiocLs  V.  Im.  Co.^  48  Am.  Rep.  383. 

(rf)  Sitter  y.Morrf,  13  Penn.  218. 

(e)  Sidaways  v.  Todd,  2  Stark.  401. 

(/)  JVbrth  British  and  Mercantile  v.  London^  Liverpool,  and  Glohr 
Co.,  5  Ch.  D.  569,  46  L.  J.  Ch.  537,  36  L.  T.  N.  S.  629. 

O7)  Armit4ige  v.  WinterborfojH.  i  M.  &  G.  130. 
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on  commission  for  which  he  is  responsible/'  goods 
deposited  with  him  and  sold  by  the  importer, 
and  for  which  the  wharfinger  has  given  delivery 
warrants,  cease  to  be  at  his  risk,  and  he  has 
no  insurable  interest  therein  after  the  date  of  such 
warrant  (A). 

Wharfingers,  warehousemen,  and  commission  agents  wharflngew, 
having  goods  in  their  premises,  may  insure  them  in  ^^' 
their  own  names,  and  in  case  of  loss  may  recover 
the  full  amount  of  insurance  for  the  satisfaction  of 
their  own  claims  first,  and  hold  the  residue  for  the 
owner  (i). 

Such  insurance  is  not  unusual,  even  when  not 
ordered  by  the  owners  (A);  and,  when  made,  it 
enures  to  their  benefit. 

As  to  the  interest  of  a  factor  or  mercantile  agent  Factor'a 
in  goods  entrusted  to  him,  see  the  Factors  Act  1889  ^"^•^■®^ 
(52  and  53  Vict.  c.  45),  preserved  by  sec.  21  of  the 
Sale  of  Goods  Act  1893  (56  and  57  Vict.  c.  71). 

A  commission  agent  is  to  all  the  world  but  his  commiflsion 
principal  for  all  intents  and  purposes  the  owner  of  **^^'" 
the  goods  and  in  an  insurance  in  his  own  name 
on  the  goods,  if  the  policy  was  so  intended,  he 
can  recover  the  full  damage,  and  not  merely  the 
amount  of  advances  on  the  goods,  with  interest, 
and  their  mercantile  commission  and  charges  as 
factors  (l). 

(A)  North  BritUh  and  Mercantile  v.  Moffatt,  41  L.  J.  C.  P.  i,  L.  B. 
7  C.  P.  25,  25  L.  T.  N.  S.  662,  20  W.  R.  114.  Lochtiart  v.  Cooper, 
42  Am.  Bep.  514. 

(0  ArfiiUa^e  v.  Winterhottom,  i  M.  &  G.  130.  Waters  v.  Monarch 
Co.,  5  E.  &  B.  870,  25  L.  J.  Q.  B.  102, 26  L.  T.  217, 4  W.  B.  245, 2  Jur. 
^-  ^-  375-  London  and  North-WeOem  Railway  v.  Glyn,  i  E.  &  E.  652, 
28  L.  J.  Q.  B.  188,  7  W.  B.  238,  33  L.  T.  igg.  De  Forest  v.  Fulton 
Fire,  i  N.  Y.  Sup.  Ct.  (Hall)  94,  130,  136.  jSitter  v.  Morrs,  13  Penn. 
St.  219. 

(*)  ffonte  Insurance  Co.  v.  Baltimore  Warehonee  Co,,  3  Otto  (93 
U.  S.)  527,  543. 

(0  Be  Forest  v.  Fulton  Fire  Co.,  i  N.  Y.  Sup.  Ct.  (Hall)  94. 
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Aj,'«nt  to  And  an  agent  to  obtain  advances  for  his  principal 


obtain 
advanceH. 


on  goods,  if  he  render  himself  liable  for  any  loss 
which  may  arise  after  their  sale,  has  an  insurable 
interest  therein  to  the  fiill  amount  of  the  loan  (m). 

Blanket  and  Blanket  and  floating  policies  are  sometimes  issued 
policies  by  ^o  factors  or  to  warehousemen  intended  only  to  cover 
Kpociai  owners,  margins  iminsured  by  other  policies,  or  to  cover 
nothing  more  than  the  Umited  interest  which  the 
factor  or  warehouseman  may  have  in  the  property 
which  he  has  in  charge.  It  will  make  no  difference 
if  the  factors  or  parties  are  a  company  forbidden  by 
their  charter  to  insure  the  goods,  which  only  pre- 
vents them  taking  risk  by  the  bailment  or  from 
making  themselves  insurers  (71). 

Meaning  of  Goods  the  assurcd  s  own,  and    *'  in    trust  or  on 

•In  mist."  commission,"  were  insured  by  a  policy  against  fire, 
the  assured  being  a  wharfinger  and  warehouseman 
who  had  in  his  warehouse  goods  belonging  to  his 
customers,  which  were  deposited  with  him  in  that 
capacity,  and  on  which  he  had  a  lien  for  his  charges 
for  cartage  and  warehouse  rent,  but  no  further 
interest  of  his  own.  No  charge  was  made  to  his 
customers  for  insurance,  nor  were  they  informed  of 
the  existence  of  his  policy.  The  plaintiff's  Ware- 
house was  burnt,  with  all  the  goods  in  it,  and  the 
company  paid  the  value  of  his  own  goods  and  the 
amoimt  of  his  lien  on  his  customers'  goods,  but 
refused  to  pay  the  amount  of  the  customers'  interest 
in  the  goods  beyond  the  lien.  The  Court,  however, 
decided  that  the  goods  of  the  customers  were  in 
trust  within  the  meaning  of  the  poUcy,  and  that  the 
assured  was  entitled  to  recover  the  entire  value,  and 
would  be  entitled  to  apply  so  much  to  cover  his  own 
interest,  and  would  be  trustee  for  the  owners  as  to 

(w)  O*  Connor  v.  Imperial^  '4,^^*  ^^^  '^"'''  *'9* 

{h)  Home  Immrance  Co,  v.  Baltitnore  Warehouse  Co,^  3  Otto  (93 

^^  s.)  527, 541. 
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the  rest.  In  giving  judgment,  Lord  Campbell,  C  J., 
said :  "  What  is  meant  in  these  policies  by  goods  in 
trust  ^  I  think  it  means  goods  with  which  the 
assured  were  entrusted,  not  goods  held  in  trust  in 
the  strict  technical  sense  "  (o). 

If  a  policy  contains  the  condition  that  goods  held  Goods  "in 
in  trust  must  be  insured  as  such,  otherwise  the  *^"*^' 
policy  will  not  cover  them,  the  following  test  may 
be  applied  to  determine  whether  the  goods  are  held 
in  trust  and  come  within  the  condition.  If  there  is 
reserved  to  the  bailor  the  right  to  claim  a  re-delivery 
of  the  property  deposited,  the  bailment  is  generally 
within  the  condition  and  the  property  held  on  trust. 
But  where  there  is  a  delivery  of  property  on  a  contract 
for  an  equivalent  in  money  or  some  other  valuable 
commodity,  and  not  for  a  return  of  the  identical 
subject-matter  in  its  original  or  an  altered  form,  this 
is  a  transfer  of  the  property  for  value,  and  not  a 
delivery  in  trust  (p). 

"  Goods    the  assured's  own  in  trust    or  on  com-  ineurer's 
mission  for  which  they  were  responsible  "  were  insured  limited  to 
by  a  policy  against  fire.    The  goods  were  destroyed  by  ^^^^^^ 
fire,  and  the  question  whether  they  were  covered  by 
the  policy  came  before  the  Court  for  determination. 
In  giving  the  judgment  of  the  Court,  Keating,  J.,  after 
referring  to  the  form  of  the  policies  in  the  cases  of 
Waters  v.  Monarchy  &c.,  Co,  (q)  and  Z.  &  N,-  W,  R  Co.  v. 
Gly/i  (?■),  said :  "  It  will  be  observed  that  the  wording 
in  the  present  policy  is  essentially  different,  for  whilst 
in  the  cases  referred  to  the  insurance  extended  to 
goods  *  in  trust  or  on  commission  generally,'  in  the 

00  Donaldson  v.  Manc/iester  Im,^  14  C.  S.  C.  (ist  seriei-)  601. 
ViTateTs  v.  Monarch,  ^c,  5  E.  &  B.  870,  25  L.  J.  Q.  B.  102,  26  L.  T. 
217,  4  W.  R.  245. 

{p)  South  Australian  v.  Randell,  L.  R.  3  P.  C.  loi,  22  L,  T.  N.  S. 
S43,  6  Moore^  P.  C  N.  S.  341.  Baxter  \,  Hartford  Co.,  \i  Bissell 
(U.  S.)  306. 

{q)  5  E.  &  B.  870,  25  L.  J.  Q.  B.  I02,  26  L.  T.  217,  4  W.  R.  245. 

(r)  28  L.  J.  Q.  B.  188,  I  E.  &  E.  652,  33  L.  T.  199,  7  W.  R.  23b. 
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present  case  it  is  expressly  limited  to  '  goods  in  trust 
or  on  commission,  for  which  they  (the  assured)  are 
responsible/  In  Z.  <&  i^.-  W.  R.  Co.  v.  Glyn,  Erie  and 
Hill,  JJ.,  had  thrown  out  that  if  insurance  companies 
wished  in  future  to  limit  their  responsibility  to  the 
responsibility  of  the  assured,  they  must  employ 
express  words  to  that  effect.  It  seems  to  us  that  the 
present  plaintiffs  (the  insurance  company)  have  done 
so  in  this  policy,  and  have  expressly  limited  their 
liability  to  such  goods  as  were  held  in  trust  by  the 
assured  and  for  which  they  were  responsible.  It 
follows  that  the  goods  in  question  for  which  the 
assured  were  not  responsible  were  not  covered 
by  the  policy,  and  consequently  that  the  insur- 
ance company  are  entitled  to  the  judgment  of  the 
Court "  («). 

For  account  The  phrasc  '*  for  account  of  whom  it  may  con- 
cern ^  evinces  an  intention  to  keep  insured  the  entire 
title,  and  one  who  purchases  a  part  interest  may 
recover  for  a  loss  {t). 

Where  deposit       Where  corn  was  deposited  by  farmers  with  a  miller 

amou^  to  a    to  be  storcd  and  used  by  the  miller  as  part  of  the 

^Weid^n'*    ordinary  stock  of  his  trade,  and  was  by  him  mixed 

trust.  with  other  com  deposited  with   him  for  a  similar 

purpose,  the  farmers  having  the  option  of  claiming  at 

any   time  an  equal  quantity  of  wheat  of  the  like 

quality  or  its  value  in  cash,  it  was  held  that  the 

transaction  was  virtually  a  sale  and  not  a  bailment 

by  the  farmers  to  the  miller,  and  that  therefore  the 

miller  could  claim  under  a  policy  of  insurance  as  for 

his  own  property,  and  that  it  was  ^ot  necessary  to  be 

described  as  goods  held  in  trust  {u). 

{»)  NoHh  BritUhand  Mercantile,  *J-<t.,  Qk  v.  Moffatt,  25  L.  T.  N.  S. 
662,  L.  R.  7  C.  P.  25,  41  L.  J.  N.  S.  C.  P.  I,  20  W.  R.  114. 

(0  Hagan  v.  Scottish  Union,  98  Fed.  Rep.  129. 

(»)  South  Auttralian  Co.  v.  Randell,  L.  R.  3  P.  G.  loi,  6  Moore 
P.  C.  N.  S.  341,  22  L.  T.  N.  S.  843.  Todd  v.  Liverpool,  ^r.,  18  U.  C. 
(C.  P.)  192. 


of  whom  it 
•amy  concern.' 
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Where  goods  remaining  with  the  vendors  at  the  Gooda  with 
buyers'  risk,  by  agreement  between  them  and  their  b^ytn^rtek. 
customers,  were  burnt,  and  at  the  time  of  the  fire 
the  vendors  had  floating  policies  of  insurance  which 
covered  ''  goods  on  the  premises,  sold  and  paid  for 
but  not  removed,"  but  they  had  no  understanding 
with  their  customers  as  to  any  insurance,  and  the 
amount  of  insurance-money  which  the  vendors  re- 
ceived from  the  insurance  company  was  not  sufficient 
to  cover  the  loss  of  their  own  goods  exclusive  of 
the  goods  sold,  it  was  held  that,  as  there  was  no 
contract  between  the  vendors  and  their  customers  as 
to  insurance,  the  vendors  were  under  no  obligation 
in  the  matter,  and  were  entitled  to  appropriate  to 
their  own  losses  the  whole  sum  received  from  the 
insurance  office  (x). 

The  purchaser  of  barrels  of  oil  not  yet   actually  Awared  may 
identified  and  separated  from   other  barrels  of  oil  SJJI^  m™^^* 
stored  in  the  same  place  has  been  held  in  Canada  to  ^^^JJ^jrom 
have  an  insurable  interest  as  owner  of  so  many  barrels  bulk,  bnt 
as  he    insured  (y),  on   proof  that,  at  the   time  of  hiarisk.'** 
getting  the  warehouse  receipt  and  of  the  fire,  goods 
to  the  amount  of  the  brand  named  in  the  receipt 
were  in  store  (z).    And  in  this  country  the  purchaser 
of  goods  will  have  an  insurable  interest  therein  if  they 
are  at  his  risk,  even  though   they  have   not   been 
specifically  appropriated  to  him  prior  to  the  loss  (a). 

A  man  may  even  have  an  insurable  interest  in  goods  insurable 
for  which  he  has  neither  paid  nor  become  liable  to  ^?ihfbiiity*to 
pay  (ft).  P»y- 

(jr)  DaglUh  v.  Buchanan^  i6  C.  S.  C.  (2nd  series)  332.  Martineau 
?.  KUching,  L.  R.  7  Q.  B.  436,  41  L.  J.  Q.  B.  227,  26  L.  T.  N.  S.  836, 
»  W.  R.  769. 

(y)  MaUhewson  v.  Boyal  Insurance  Co.^  16  Lr.  Can.  Jur.  45.  Clark 
V.  Wetttrn,  25  U.  C.  (Q.  B.)  209. 

(2)  WiUon  V.  Citizens^  <Jt.,  Co.^  19  Lr.  Can.  Jur.  175.  Stanton  v. 
JStM4L,  Lr.  Can.  Jur.  281. 

(a)  Inglu  V.  Stock,  10  App.  Cas.  263. 

{h)  Colonial  Int.  Co.  v.  Adelaide  Marine  Co.,  12  App.  Cas.  138. 
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Wliere  llabilltv 
to  pay  there 
Insurable  iu- 
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interest. 


Court  loauM  in 
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A  person  certainly  has  an  insurable  interest  in 
goods  if  he  is  liable  to  pay  for  them,  whether  he  has 
the  property  in  them  or  not.  And  in  the  case  of 
In/flis  V.  Stock  in  the  House  of  Lords,  which  decides 
this  proposition,  Lord  Blackburn  says,  "  In  order  to 
recover  against  an  underwriter,  the  assured  must 
show  that  he  suffers  loss  in  respect  of  the  thing 
insured  "  (r).  And  in  the  same  case  the  same  learned 
lord  held  that  an  undivided  interest  in  a  parcel  of 
goods  constitutes  an  insurable  interest  just  as  much 
as  if  it  were  an  interest  in  every  portion  of  the 
goods  (d).  And  Lord  Esher,  M.R.,  when  the  same 
case  was  before  the  Court  of  Appeal,  said,  "  It  is  the 
duty  of  a  Court  always  to  lean  in  favour  of  an 
insurable  interest,  if  possible,  for  after  underwriters 
have  received  the  premium,  the  objection  that  there 
was  no  insurable  interest  is  often  as  nearly  as  pos- 
sible a  technical  objection,  and  one  which  has  no 
real  merit  as  between  the  assured  and  insurer  "  {e). 
And  the  insurers  have  no  right  to  call  on  the 
assured  to  exercise  a  possible  option  to  be  released 
from  the  contract  under  which  the  insurable  interest 
arises  (/). 

Kanufactunr.  A  pcrson  who  has  Contracted  to  make  an  insurable 
thing  for  another  has  an  insurable  interest  therein 
to  the  extent  of  its  mercantile  value,  until  it  is  com- 
plete or  passes  to  the  person  to  whose  order  it  is 
made,  since  he  cannot  get  paid  till  it  is  completed, 
in  the  absence  of  special  stipulations  (^).  Thus, 
where  there  was  a  contract  to  put  machinery  on 
defendant's  premises  and  keep  it  in  repair  for  two 
years,  the  price  being  payable  on  completion,  but 


(r)  Inglls  v.  Stock,  lo  App.  Cag.  27a  54  L.  J.  Q.  B.  582,  52  L.  T. 
821,  33  W.  R.  877. 

{d\  10  App.  Cos.  274.  See  also,  as  to  an  undivided  interest.  Grand  hi 
V.  liochester  65>.,  107  Penn.  26. 

(0  Stock  V.  iHiflU,  12  Q.  B.  D.  571,  53  L.  J.  Q.  B.  358,  51  L.  T.449. 

(/)  Inglis  V.  Stock,  10  App.  Cas.  274. 

(y)  See  (rratU  v.  Parkiruon  Imtvrancc,  3  B.  &  1*.  85.  note. 
Commercial  Union  v.  Capital  City,  ^'c,  60  Am.  Rep.  162. 
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before  completion  (A)  an  accidental  fire  destroyed 
the  machinery,  the  plaintiffs  were  held  not  entitled 
to  recover  for  the  work  they  had  done  (i). 

A  right  to  royalty  from  a  manufacturing  business 
gives  an  insurable  interest  on  the  factory  (i). 

A  band  fide  equitable  interest  in  property,  the  legal  Legal  or 
title  whereto  appears  to  be  in  another,  may  be  insured,  [nterestlf 
So  may  also  the  legal  interest  be  insured,  for  the  sufficient, 
interest  both  of  a  trustee  and  of  his  cesttii  que  trust 
is  an  insurable  one  (/). 

If  the  beneficial  title  is  insured,  the  fact  that  the  BencflciiU 
legal  estate  is  outstanding  in  another  will  not  vitiate  owner r°**^  * 
a  policy  requiring  that  the  assured  should  be  entire, 
unqualified,  and  sole  owner  for  his   own  use  and 
benefit  (m). 

And  where  the  plaintiff  had  mortgaged  his  interest  Equuabie 
in  the  goods  and  freight  to  the  defendant,  the  de-  °^'®' ' 
fendant  might  have  insured  the  legal  interest  on  his 
o^vn  account;  and  he  might  also  have  insured  the 
equitable  interest  remaining  in  the  plaintiff  on  the 
plaintiflfs  account  (71). 

A  purchaser  of  realty  also  has  an  insurable  interest  Purchaser, 
m  the  premises  purchased  from  the  signing  of  the 

(A)  American  law  hereon  in  May  Ins.  ii6. 

(i)  Appleby  v.  Mijers^  L.  R.  2  C.  P.  651.  Claparedew  Commercial 
VnioM,  Feb.  1884,  Q.  B. 

(*)  National  Filtering,  ^'C,  Co.  v.  Citizens,  ^V.,  106  N.  Y.  535. 

(0  London  and  North-  Western  Railway  v.  Olyn,  i  E.  &.  £.  652,  i 
Jut.  N.  S.  1004,  28  L.  J.  Q.  B.  188,  33  L.  T.  199,  7  W.  R.  238.  Ex 
parte  Houghton^  17  Ves.  253.  Ex  parte  Yallop,  15  Ves.  67.  Camden 
V.  Anderson,  5  T.  R.  709.  \Vhyte  v.  /fame  Insurance  Co,,  14  Lr.  Can. 
Jut.  30.  Lycena  v.  Crawford,  2  N.  R.  324,  i  Taunt.  325.  Tidmoell 
V.  Angerstein,  Peake  151  (3rd  ed.)  204.  Hill  v.  Secretan,  i  B.  &  P. 
315.  Waters  v.  Mimarch,  5  E.  &  B.  881, 25  L.  J.  Q.  B.  102,  26  L.  T. 
217,  4  W.  R.  245. 

(im)  Americaji  Basket  Co.  v.  Farmrille  Insurance  Co.,  3  Hughes 
(U.8.  Circ.  Ct.)  251. 

[n)  Smith  v.  Lascelles,  2  T.  R.  188. 
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contract  and  before  completion,  since  he   has  the 
whole  equitable  estate  therein,  and  the  property  is 
at  his  risk ;  and  if  it  is  burned  down,  he  must  still 
porchaMr's      pay  for  it  (o).     This  interest  exists  equally  thoi^h 
Interest.  ^y^^  purchaser  is  suing  for  specific  performance  {p\ 

or  for  rescission  of  the  contract,  or  has  not  foimd  his 
purchase-money  or  any  part  thereof.  Circumstances 
may  arise  to  defeat  his  title  to  recover  on  his  policy, 
such  as  failure  to  obtain  specific  performance,  or 
decree  to  rescind  the  contract  of  sale  (q).  An 
Unpaid  vendor.  Unpaid  vondor  of  property  who  is  still  in  possession 
has  an  insurable  interest,  and  may  recover  under 
a  policy  of  fire  insurance ;  for  until  he  is  paid  he 
cannot  tell  for  certain  whether  he  will  ultimately 
get  his  purchase-money  or  not.  If  he  were  not 
allowed  to  insure,  and  the  property  were  destroyed 
by  fire,  he  would  have  to  rely  entirely  on  the 
solvency  of  the  purchaser  (r). 

A  man  who  had  bought  a  locomotive,  and  had 
it  on  his  own  premises,  was  suing  for  rescission  of  the 
contract  when  he  insured  the  locomotive.  Decree  of 
rescission  was  pronounced  before  the  fire,  but  no 
notice  of  the  action  was  given  to  the  insurers,  and  it 
was  held  that  the  purchaser  had  an  insurable  in- 
terest in  the  locomotive,  but  that  the  benefit  of  the 
insurance  enured  to  the  vendor  (s). 

Unpaid  vendor       An  Unpaid  vcudor  of  goods  who  insured  them, 
°  *    *■  and  parted  with  them  before  loss,  has  been  held  not 


(ri)  Pahie  v.  Metier ^  6  Ves.  349.    Poole  v.  Adanu^  12  W.  R.  683, 

10  L.  T.  N.  S.  287.     See  Ruyner  v.  Preston,  18  Ch.  D.  I,  50  L.  J.  Ch. 
472,  44  L.  T.  N.  S.  787,  29  W.  R.  547.     But  see  Sutherlafid  v.  Pratt, 

11  M.  &W.  296. 

(;;)  MilUgan  v.  Equitable^  16  U.  C.  (Q.  B.)  314.  See  (hlumJnan 
Insurance  Co,  v.  Lawrence,  2  Peters  (U.  S.)  25,  10  Peters  (U.  S.)  507, 
and  Mna  Co.  v.  Tyler.  16  Wend.  (N.  Y.)  39. 

(<7)  4  Dalloz,  1868,  pt.  I,  387. 

(r)  Collhtgridge  v.  Royal  Exchange  Assurance,  37  L.  T.  N,  S.  525, 
3  Q.  B.  D.  173,  47  L.  J.  Q.  B.  32,  26  W.  R.  112. 

is)  4  Dalloz,  1868,  pt  I,  387. 
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entitled  to  recover  on  his  policy,  since  his  interest 
in  the  goods  was  wholly  gone  (t), 

A  vendor  who  has  been  paid  for  the  property  sold,  Paw  vendor, 
but  has  not  conveyed  it,  ceases  from  the  time  of  pay- 
ment to  have  any  insurable  interest  in  the  premises, 
having  only  a  ^are  legal  estate  without  beneficial 
interest,  lien,  or  liability.  But  if  at  the  time  of  sale 
he  has  agreed  to  hold  the  purchaser  insured  or  to 
insure  for  him,  he  would  have  an  insurable  interest, 
even  after  payment  (u). 

Where  a  vendor  has  received  the  consideration 
and  has  transferred  the  property,  but  has  not 
assigned  the  policy,  neither  vendor  nor  purchaser 
can  sue  on  that  policy ;  the  former  has  no  interest, 
the  latter  no  title  (x). 


The  exact  point  at  which  the  vendor's  insurable  when  vendor's 

interest  ceases 
so  as  to  disen- 
title him  to 
polloy-money. 


interest  ceases  may  be  questioned.  In  Collingridge  v.  M^tst^Sa^ 
Boyal  Exchange  (y)  the  vendor  was  unpaid,  and  had  JJJlJjJIf'  ^® 
not  conveyed.  Lush,  J.,  there  seemed  to  consider 
actual  conveyance  the  point  at  which  the  vendor's 
interest  ceased.  But  in  a  New  South  Wales  case 
decided  in  1881  {z)  it  was  held  that  a  paid  vendor 
who  had  not  executed  the  conveyance  bad  no  real 
interest  in  the  property,  but  only  a  bare  legal 
estate,  of  which  he  was  under  contract  to  divest 
himself,  and  it  was  in  that  case  said  that  in  the 
absence  of  anything  to  establish  the  existence  of  a 
real  interest  (something  to  lose),  or  that  there  was  an 


(0  MollUoR  V.  Vietaria  Co.,  2  N.  Z.  (Sup.  Ct.)  177. 

(»)  Xew  South  Wale$  Bank  v.  North  British  and  Mercantile,  JHc.^ 
(h^  2  N.  S.  W.  Law  239.    Cattellain  v.  Preston,  11  Q.  B.  D.  398. 

(jr)  T!ie  Ecclegiagtical  Cammignoners  for  England  v.  Hit  Royal 
Exchange  AMura/nee  Corporation,  1 1  Times  L.  R.  476. 

(y)  3  Q.  B.  D.  173,  47  L-  J.  Q-  B.  32,  37  L.  T.  N.  S.  525,  26  W.  K. 

112. 

{z)  Xew  South  Wdlet  Bank  v.  Xorth  British  and  Mercantile  Im^ir- 
ante  Of,,  2  N.  S.  W.  Law  239.  Per  contra,  see  Insurance  Ok  v.  I'p 
de  Qraff^  21  Penn.  513. 
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arrangement  with  the  purchaser  to  keep  the  policy 
alive  for  his  benefit,  the  vendor  could  not  succeed. 
This  decision  was  arrived  at  after  full  consideration 
of  the  authorities,  and  seems  the  more  correct ;  and 
it  anticipated  the  principle  afterwards  laid  down  in 
CasteUain  v.  Preston, 


Sale  iu  fniiid 
(if  credlton*. 


Covenant  t(i 
insure. 


A  vendor  and  purchaser  have  been  held  in  Canada 
to  have  an  insurable  interest,  although  the  sale  was 
in  fraud  of  creditors  {a),  A  covenant  to  insure  gives 
an  interest,  and  it  has  been  decided  that  where  the 
covenant  was  to  insure  two  sets  of  premises  held  for 
different  terms  for  ;^2000,  the  obligation  to  insure  in 
that  amount  continued  after  the  expiry  of  the  shorter 
term  (?>). 


Tests  of 


When  the  question  of  insurable  interest  or  no 
oTff^da!^"  ^^^  insurable  interest  arises  upon  a  bargain  and  a  sale  of 
goods,  the  real  test  to  be  applied  in  determining 
whether  the  party  effecting  the  policy  had  such  an 
interest  is,  were  the  goods  at  his  risk?  If  they 
were,  he  would  have  an  insurable  interest.  If 
they  were  not,  he  would  not  have  an  insurable 
interest  (c). 


Trust  i)olicleB 
JegaL 


Xttmeg  of 
trusteeB  and 
c.  r/.  t.  must 
appear. 


Trustee  may 
iuBure  at 
expenfH*  of 
I'state. 


The  Stat.  14  Geo.  III.  c.  48,  does  not  prohibit  a 
policy  of  life  insurance  from  being  granted  to  one 
person  in  trust  for  another  where  the  names  of  both 
persons  appear  upon  the  face  of  the  instrument  {d). 
But  an  insurance  on  the  life  of  A.  by  B.,  a  creditor,  as 
a  trustee  for  C,  who  has  no  interest  in  the  life,  would 
be  void  {e). 

A  trustee  is  justified  in  insuring  in  course  of  good 


(a)  Pettigrexvg  Cane,  28  U.  C.  (C.  P.)  70. 

(ft)  Hfickman  v.  /x«oc,  6  L.  T.  N.  S.  383. 

(<•)  Anderson  v.  Moriee,  46  L.  J.  0.  P.  11.  35  L.  T.  N.  S.  566. 
25  W.  R.  14.  per  Hatherley,  L.C.,  i  App.  Cas.  742. 

(<f)  Citllftt  V.  MorrUm,  9  Hare  162,  21  L.  J.  Ch.  878. 

(f)  Lewin  Law  of  Trusts,  7th  ed.  95.  Young  v.  Union  Inn,  f'o,, 
24  Fed.  Rep.  (U.  S.)  279. 
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management  at  the  cost  of  the  estate,  and  where  the 
cestui  que  trust  is  an  infant  the  trustee  is  empowered 
by  statute  to  insure  (/),  and  he  can  rebuild  houses 
burnt  in  the  settlor's  lifetime  (j/). 

But  if  a  trustee  or  executor  insures,  even  though  his  iusumuw 
with  his  own  money,  and  without  the  knowledge  of  trustee  wilen 
his  cestui  que  ti^ust,  he  will  be  considered  to   have  ,^^'**^  ^^^ 


money. 


effected  the  insurance  in  his  representative  character ; 
and,  after  deducting  the  amount  of  the  premiums  he 
has  paid,  he  will  have  to  account  for  the  balance 
to  the  person  to  whom  the  beneficial  interest 
belongs  (A). 

An  executor  or  administrator  has  an  interest  by  Executor. 
virtue  of  his  position  as  legal  personal  representative 
and  guardian  of  the  assets  (i),  and  he  has  sufficient 
interest  to  insure  in  his  own  name  the  life  of  a  person 
who  granted  an  annuity  to  his  testator,  and  which 
the  testator  bequeathed  to  persons  not  parties  to  the 
insurance  (Jc).     An  executor  de  son  tort  also  possesses  </«  »on  tort. 
such  an  interest  {I).     An  executor  or  administrator 
is  not  under  any  obligation  to  insure,  nor  personally 
liable  if  he  fails  to  do  so ,  {in),  unless  he  is  under 
express  directions.     And  where  a  testator  as  lessee  obu^ration  of 
was  bound  to  insure,  but  allowed  the  insurance  to  l^'^^^'^  *" 
expire  and  then  died,  the  executors  did  not  renew 
the  insurance,  and  the  house  was  burnt  down  whilst 


(/)  Lewin,  506.  Trustee  Act  1S93.  Ex.  |  parte  Afidreics,  2  Rose  412, 

1  Hadd.  573.     Fry  v.  Fri/,  27  Beav.  146.    44  &  45  Vict.  c.  41,  s.  42, 
sub-Recs.  2  and  3. 

{0)  Merr'Ut  v.  WrigJU,  4  P.  &  B.  New.  Br.  135. 

(A)  Ex  peir\A\Andrewity  i  Madd.  573,  2  Rose  410.  Sldaways  v.  7hdd, 

2  Stark  40a     Armitage  v.  Winterbottoni,  i  M.  &  G.  130.   Holland  y. 
Smith,  6  Esp.  ii. 

(0  Croft  V.  Lindmy,  Freem.  Ch.  i.  Bailey  v.  Oauld,  4  Y.  &  (\ 
Ex.  221.    Ex.  parte  Atidrewa,  2  Rose  410,  i  Madd.  573. 

{k)  rtdswell  v.  Angerstein,  Peake  204. 

{I)  Marks  Y.  Hamilton,  7  Ex.  323,  21  L.  J.  Ex.  109,  16  Jur.  152, 
18  L.  T.  260.    Lingley  v.  Queen,  1  Han.  (New  BrunR.)  280. 

(»*)  Croft  V.  Lindsay,  Freem.  Ch,  i.  Bailey  v.  Gould,  4  Y.  Ji:  C. 
Ex.  221.     Ex  parte  Andrews,  2  Rose  410,  i  Madd.  573. 
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uninsured,  the  executors  were  not  held  liable  for  not 
keeping  up  the  insurance  (n). 

Mortgagor.  A  mortgagor  who  has  conveyed  away  the  legal 

estate,  whether  he  be  in  possession  or  not,  has  an 
insurable  interest  until  foreclosure  absolute  (o). 

So  also  if  he  has  executed  an  absolute  transfer 
of  the  property,  if  it  has  also  been  agreed  with  the 
transferee  that  such  transfer  is  only  by  way  of 
charge  (p). 

Nor  does  it  seem  to  matter  whether  such  con- 
veyance be  by  way  of  suretyship  or  for  a  principal 
debt  (q). 

Mortgagor  can  Where  an  insurance  is  made  by  a  mortgagor  on 
recover  full  premises  on  his  oAvn  account,  notwithstanding  any 
mortgage  or  other  incumbrance  on  the  premises,  he 
will  be  entitled  to  recover  the  whole  amount  of  his 
loss,  not  exceeding  the  insurance,  since  the  whole 
loss  is  his  own,  and  he  remains  personally  liable  to 
the  mortgagee  or  other  incumbrancer  for  the  full 
amount  of  the  debt  or  incumbrance  (r). 

Assignment  to  mortgagee  of  mortgagor's  policy, 
when  consented  to  by  the  company  if  such  consent 
be  needed,  is  merely  an  equitable  transfer  so  as  to 
enable  a  mortgagee  to  recover  in  case  of  loss  (s). 
And  after  loss  the  mortgagee  can  re-assign  to  the 
mortgagor  without  any  consent  of  the  insurer  {t). 

(n)  Hdnoell  v.  Anperatein,  Peake  204. 

00  Parker  v.  Equitahlcy  4  All.  (NewBruns.)  562.  Kelly  v.  Phcsnijr^ 
2  Han.  (New  Bruns.)  266.  See  Mart»  v,  Cumberland  Co.,  44  New 
Jersey  Law  478,  and  Richland  Cminty  Co,  v.  Sampson^  38  Ohio  St. 
672. 

{p)  Ward  Y,  Beck,  13  C.  B.  N.  S.  673-4.  And  Gardner  v.  Cazentirey 
I  H.  &  N.  423,  which  discusses  the  effect  of  such  conveyance. 

{q)  Smith  v.  Royal,  27  U.  C.  (Q.  B.)  54. 

(rj  Carpenter  v.  Pratidence  WashingUny  16  Peters  (U.  S.)  495,  501, 
I)er  Story,  J.  (*)  Ibid. 

(f)  Be  Lavnay  v.  Northern,  2  N.  Z.  (Sup.  Ct.)  i. 
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The  trustees  of  an  insurance  company  advanced  contract 
;^i  0,000  to  a  son,  on  the  security  of  a  reversionary  mort^ort 
interest  to  which  he  was  entitled  contingently  on'*8j»^^ 

o  •'  redeem. 

his  surviving  his  father.  The  tnistees  insured  the 
life  of  the  son  against  that  of  the  father  in  their  own 
company,  and  provided  the  premiums  down  to  the 
son's  death,  the  reversion  being  charged  with  prin- 
cipal premiums  and  interest.  It  was  stipulated  that 
if  the  son  died  in  the  Ufetime  of  his  father  (which 
event  happened)  the  proceeds  of  the  policy  should 
belong  to  the  company  absolutely  ;  but  it  was  held 
(Bowen,  L.J,,  dissenting)  that  the  stipulation  was 
void  as  fettering  a  mortgagor's  right  to  redeem,  and 
that  the  administrator  of  the  son  was  entitled  to  the 
policy-money  after  deducting  all  sums  due  (ti). 

A  judgment  creditor  has  in  some  of  the  United  judgment 
States,   in   virtue   of  his   judgment,    an    insurable  J'^J^^fn 
interest  in  his  debtor's  property ;    but   he    cannot  ^^^  *^^ 
recover  from  the  insurer  any  injury  thereto  as  for  a  property, 
loss  to  himself,  unless  he  also  shows  that  the  judg- 
ment debtor  has  not  suflBicient  property  left  out  of 
which  the  judgment  can  be  satisfied  (x).     And  a 
creditor  has  in  that  country  been  also  held  to  have 
an  insurable  interest  in  the  insurable  portion  of  a 
bankrupt's  estate  (y). 

A  pawnbroker  or  other  pledgee  has  an  insurable  piedgcf. 
interest  in  the  property  pledged  to  the  amount  of 
his  loan ;  and  as  a  pawnbroker  is  by  statute  made  Pawnbroker. 
liable  for    loss  by  fire  of  pawned  property,  he   is 
allowed  to  insure  the  full  value  thereof  (z). 

(u)  Marquis  of  Northampton  v.  Pollock^  45  Ch.  D.  190,  afiinned 
H.  of  L.  (Lord  Hannen  dissenting)  nomen.  Salt  v.  Marquis  of  ybrth- 
ampton  (1892),  Ap.  Cas.  2. 

(a?)  Spare  v.  Home  Mutual  Iiuurance  Co.^  8  Sawyer  (U.  S.  C.  Ct.) 
618. 

(y)  Bokrhaeh  v.  Oermania  Co.,  62  N.  Y.  47  ;  but  see  contra, 
Malcher  v.  JSTtng  WiUiam*s  Town  Co.,  3  Buchanan  Cape  (East.  Distr. 
Bep.)  271. 

W  35  &  36  Vict.  c.  93,  8.  27. 

F 
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Promise  not 
to  require 
payment 
of  debt. 


A  promise  by  a  creditor  to  a  debtor  without  con- 
sideration not  to  require  payment  of  his  debt  during 
his  life,  does  not  give  the  debtor  an  insurable  interest 
in  the  life  of  the  creditor  (a). 


Creditor.  A  creditor  has  an  insurable  interest  both  in  the 

Ufe  of  his  debtor  and  of  any  surety  for  the  debt. 

Surety.  A  surety  has  an  insurable  interest  in  the  life  of  his 

co-surety  to  the  extent  of  his  proportion  of  the  debt, 
and  also  in  the  life  of  his  principal  debtor  (b). 

Partner.  A  partner  has  an  insurable  interest  in  respect  of 

capital  contracted  to  be  brought  in  by  co-partner  (r). 

Extent  of  The  limit  of  the  creditor's  insurable  interest  is  the 

JJJ^''''*'"     amount  of  the  debt  at  the  time  when  the  policy  is 
granted  (rf). 

And  where  a  debtor  covenanted  to  pay  the  pre- 
miums on  policies  in  the  hands  of  his  creditor,  the 
value  of  the  creditor's  interest  in  the  covenant  was 
held  to  be  the  sum  which  the  insurance  company 
would  accept,  as  a  present  payment,  by  way  of  com- 
mutation of  the  premiums  to  keep  the  policy  sub- 
sisting (e). 


Debt  must  be 
lawful. 


The  debt  must,  however,  be   one  which  the  law 
recognises  ;  therefore  a  sum  won  at  gambling  would 
not  be  sufficient.     But  a  note  given  for  a  debt  in- 
Debt  of  minor,  currod  during  minority  gives  an  insurable  interest  (/). 


(a)  Ilehdon  v.  We9t,  32  L.  J.  Q.  B.  85,  7  L.  T.  N.  S.  854,  3  B.  &  S. 
579,  II  W.  R.  423,  9  Jur.  N.  S.  747. 

\h)  Von  Lindenau  v.  Dethorough^  3  C.  &  P.  353,  8  B.  &  C\  586. 
Branford  v.  Saunders,  25  W.  R.  650. 

(o)  Connecticut  Mutual  v.  Lucks^  108  U.  S.  498. 

(d)  Anderson  v.  Edie,  2  Park  915  (8th  ed.).  Godsall  v.  Boldero, 
9  East  72. 

{e)  Exp.  Bank  of  Ireland^  17  L.  R.  (Ir.)  507. 

(/)  Dwyer  t.  Edie,  2  Park  914  (8th  ed.).  But  see  Infants*  Relief 
Act,  1874. 
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Although    the    debt  may  have   been   paid  since  paid  since 
the  date  of  the  insurance,  the  policy-money  is  still  ^"^^'* 
recoverable  {g). 

But  iv  has  been  held  that  a  creditor,  named  as  creditor  named 
beneficiary  in  a  policy  on  his  debtor's  life,  has  no  Jl^  poSVon^ 
further  interest  after  payment  of  his  debt,  and  the  d«*^^<>''*  "^^•• 
policy  becomes  one  for  the  benefit  of  the  insured  (A). 

The  creditor's    right  to  the  policy-money  is  not  statme-barrod. 
affected  by  the  debt  becoming  statute-barred  before 
the  life  drops  (i). 

It  would  seem  that  a  secured  creditor,  whose  J'uHy  secured. 
security  appears  to  be  ample,  has  nevertheless  an 
insurable  interest  in  his  debtor's  life ;  for  Lord 
Kenyon  said  (k\  *'  A  creditor  has  certainly  an  interest 
in  the  life  of  his  debtor,  because  the  means  by  which 
he  was  to  be  satisfied  might  materially  depend  upon 
it,  and  at  all  events  the  death  must  in  all  cases  in 
some  degree  lessen  the  security." 

A  debtor  and  his  wife  assigned  a  chose  in  action  of  Policy  on  iicb 
the  wife  to  a  creditor  of  the  husband  to  secure  ;^30o  wife* 
owing  by  the  husband.  The  creditor  insured  the  life 
of  the  wife  for  ;^20o  ;  and  although  the  chose  in 
action  was  not  reduced  into  possession  during  the  life 
of  the  wife,  on  her  death  the  creditor  was  held  to 
have  an  insurable  interest  (Z). 

Where   A.  and  B.  jointly  execute  a   bond  as  a  Joint  debtorH. 
collateral  security  for  the  repayment  of  a  sum  of 
money,  A.  has  an  interest  in  B.'s  life  in  respect  of  his 

{g)  Laxo  v.  London  Induputabley  1  Kay  &  J.  223,  24  L.  J.  Ch.  196. 
I  Jur.  N.  S.  179,  3  W.  R.  155,  24  L.  T.  108.  Ferguson  v.  Ma98.  Mut. 
Life,  32  Hun.  (N.  Y.)  306. 

(A)  Cratty  v.  Union  Mutual  Life,  114  U.  S.  Rep.  621. 

(i)  Gamer  v.  Moore^  3  Drew.  277,  24  L.  J.  Ch.  687.  RawU  v. 
American,  36  Barb.  (N.  Y.)  357,  Bliss  Life  Insurance,  §§  18-37. 

(i)  Anderson  v.  Edie,  2  Park  914  (8th  ed.). 

(0  Henson  v.  Blackwell.  4  Hare  434,  9  Jur.  390,  14  L.  J.  Ch.  329. 
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Mortgage 
cKinitabIc  lien 
and  debt. 


Policy  good 
thoujfh 
intercHt  may 


liability  in  case  of  B/s  death  to  pay  the  whole  of  the 
debt.  But  his  interest  in  the  life  is  only  in  half  the 
amount  of  the  debt  secured  by  the  bond,  since  he 
was  in  any  event  liable  for  the  other  half  (7/1). 

A  mortgagee  has  an  insurable  interest  in  the  mort- 
gaged  property  up  to  the  amount  of  the  debt,  whether 
the  mortgage  is  legal  or  equitable ;  and  it  seems 
perfectly  clear  that  a  person  having  a  lien  or  an 
interest  in  the  nature  of  a  lien  on  the  property 
insured  has  an  insurable  interest,  and  it  will  make 
no  difference  in  such  a  case  that  he  might  still  have 
a  right  to  pursue  his  debtor  personally  for  the  debt 
on  account  of  which  the  lien  attached  (n).  A  debt 
which  has  no  reference  to  the  article  insured,  and 
which  cannot  create  a  lien  on  it,  will  not  give  an 
insurable  interest ;  but  a  debt  which  arises  in  conse- 
quence of  the  article  insured,  and  which  would  have 
given  a  lien  on  it,  does  give  an  insurable  interest  (0)  ; 
and  see  JDavics  v.  Hmm  Im.,  3  TJ.  C.  (App.)  269, 
where  it  was  held  that  the  indorser  of  an  accommo- 
dation bill  had  an  insurable  interest  in  the  goods  for 
which  the  bill  was  given,  if  it  had  been  agreed  that 
he  should  be  paid  out  of  the  proceeds  of  such  goods. 
Neither  actual  nor  constructive  possession  of  the 
property  need  be  in  the  assured  either  when  the 
policy  is  issued  or  the  loss  happens.  It  is  enough 
to  have  an  equitable  lien  on  the  specific  property 
covered  by  the  policy  {p). 


If  the  interest  of  the  assured  be  liable  to  be 
defeated  by  the  act  of  a  third  person,  or  be  voidable, 
tM^d'^reon!^  the  policy  will  not  therefore  be  invaUdated  under 
1 4  Geo.  III.  c.  48,  s.  2  (j). 


{m)  Branford  v.  Savndert^  25  W.  R.  650. 

(«)  Hawn}x  V.  Fishing  Insurance  Co.,  3  Sumner  139,'per  Story.  J.  ; 
nd  see  Clarke  v.  Scottuh  Im  aerial,  4  Canada  (S.  C.)  192. 

{0)  Wolff  V.  HomcaBtle,  i  B.  &  P.  323,  per  Buller,  J. 

(/?)  Per  Henry,  J.,  in  Clarke  v,  Scottish  Imperial,  4  Canada  (S.  C. 
13. 

{q)  mil  V.  Secretan,  i  Bos.  k  P.  315.    Lindcnan  v.  Deshorovgh 
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Insurance  against  death  by  accident  is  within  the  insurable  in- 
statute  as  to  interest  (r).  in^wimt*'*^^ 

insurance. 

The  statute  (s.  2)  requires  the  name  of  the  person  Name  of 
for  whose  use  or  benefit,  or  on  whose  account  the  J^^sted 
policy  is  eflfected,  to  be  inserted  therein  (5).     There-  miwt  appear. 
fore  where  a  husband  obtained  a  loan  jfrom  his  wife's 
trustees  upon  his  obtaining  a  surety  for  its  repay- 
ment, and  the  surety  stipulated  that  the  husband 
should  insure  his  wife's  life,  the  husband  having 
induced  his  wife  to  insure  her  own  life  in  her  own 
name  without  reference  to  its  being  for  her  husband, 
the  policy  was  held  void  (t). 

It  is  immaterial  whether  the  contract  in  relation 
to  which  the  insurable  interest  arises  is  or  is  not 
under  seal  or  in  writing,  or  whether  it  is  merely 
verbal,  so  far  as  the  rights  of  the  parties  are  con- 
cerned. This  circumstance  only  varies  the  mode  of 
proof  without  altering  the  principle  on  which  the 
rights  of  parties  depend  (u). 

If  a  policy  in  the  name  and  on  the  life  of  another  Absence  of 
be  eflfected  for  his  own  benefit  by  a  person  who  has  interest  only 
no  insurable  interest  in  such  life,  and  the  insurance  f^^^"""^  ^"^ 
company,  on  the  death  of  the  person  whose  life  is 
insured,  pays  the  insurance  money  to   the  person 
effecting  the  insurance,  he  is  entitled  to  retain  the 
money  as  against  the  legal  personal  representative 
of  the  deceased ;  and  although  the  illegality  of  the 
policy  under  14  Geo.  III.  c.  48,  on  the  ground  of 
absence  of  insurable  interest  would  have  constituted 

8  B.  &  C.  586, 3  C.  iSc  P.  353.  Clay  v.  Harrison^  lo  B.  &  C.  99.  Dicyer 
V.  Edie.  2  Park  914. 

(r)  Shillitig  \.  Accidental  Death  Inmrance  Co.,i  F.&  F.116,2  H.&  N. 
42,  26 L.  J.  Ex.  266,  27  L.  J.  Ex.  16,  29  L.  T.  98,  5  W.  R.  567. 

(*)  Hodson  V.  Obserrer,  ^v.,  Co.,  8  E.  &  B.  40,  3  Jur.  N.  S.  1125. 
26  L.  J.  Q.  B.  303,  29  L.  T.  278,  5  W.  R.  712. 

(0  AVtf  «*  V.  Bigmld,  20  L.  T.  N.  S.  659,  L.  R.  4  Q.  B.  622,  38  L.  J . 
N.  JS.  Q.  B.  293,  10  B.  &  S.  621,  17  W.  R.  882. 

(w)  Miller  v.  Warre,  I  C.  &  P.  239,  per  Park,  J.  Patrick  v.  ICamcs, 
3  Camp.  442  per  Ellenborough,  C.J. 
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a  good  defence  to  an  action  against  the  insurance 
company  at  the  suit  of  the  person  effecting  the 
insurance,  yet,  the  money  having  been  paid  to  him, 
such  illegality  would  not  affect  his  right  to  retain 
it;  for  the  statute  is  a  defence  for  the  insurance 
company  only  if  they  choose  to  avail  themselves 
of  it  (x). 

Agent  must  Where  the  defendant  authorised  two  of  his  credi- 

authoriS?*  ^^^^  ^  effect  a  policy  of  insurance  on  his  life  for  a 
certain  time  in  their  own  names  as  a  security  for 
their  debt,  the  policy  to  be  assigned  to  him  when 
the  demand  was  discharged,  and  they  effected  the 
insurance  in  their  own  names  and  that  of  a  third 
person  who  subsequently  became  their  partner,  it 
was  held  that  the  authority  given  by  the  defendant 
was  not  pursued,  and  that  an  action  for  the  recovery 
of  the  premiums  could  not  be  maintained  (y). 

(w)  Worthingtm  v.  Curtis,  I  Ch.  D.  419,  45  L.  J.  N.  S.  Ch.  259, 
^l  L.  Ti  N.  S.  828,  24  W.  R.  228.  See  also  Trmip  v.  Anrhar  Co., 
3  Russ.  &  Gel.  (Nov.  Sco.)  234. 

(^)  Barnm  v.Fitzgerald^g  L.  J.  N.  S.  C.  P.  153,6  BiDg.N.  C.  201. 
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CHAPTER  III. 

THE    PREMIUM. 

The  premium  is  the  price  for  which  the  insurer  premiiun, 
undertakes  his  liabilities.  It  may  be  a  considera- "***""  ®'' 
tion  other  than  money  payment ;  e,y.,  in  a  mutual 
insurance  it  may  consist  of  a  liability  to  contribute 
tx)  the  losses  of  other  members  of  the  mutual 
society  (a).  The  members  in  such  a  society  being 
both  insured  and  insurers,  offer  as  a  premium  their 
liabihty  aforesaid,  and  as  insurers  receive  as  premium 
the  right  to  have  their  own  loss  paid  whenever  it 
happens. 

In  Luirna  v.  Craivford  (b)  the  premium  is  defined  Must  be 
by  Lawrence,  J.,  as  "  a  price  paid  adequate  to  the  *^"^- 
risk,"  but  the  adequacy  of  the  premium  is  purely 
the  insurer's  concern.  He  cannot  dispute  the  validity 
of  the  contract  merely  because  the  premium  is  inade- 
quate ;  for  as  it  is  the  price  for  which  he  upon  his 
own  calculations  agrees  to  take  the  risk,  his  own 
agreement  is  conclusive  against  him.  The  insurer's 
satisfaction  with  the  premium  is  a  condition  prece- 
dent to  the  formation  of  the  contract  (Malyns  112). 
In  the  old  policies  the  words  "  I  am  content  with 
this  assurance  "  were  inserted  as  an  acknowledgment 
that  the  insurer  was  satisfied  with  and  would  not 
later  dispute  the  sufficiency  of  the  premium.  The 
only  point  which  the  assured  need  consider  with  re- 
gard to  the  sufficiency  of  the  premium,  is  whether 
it  is  sufficiently  proportionate  to  the  risks  intended 


(a)  Lion  Mutual  Marine  v.  Tucker,  12  Q.  B.  D.  176,  187, 49  L.T.N.8, 
764.    Great  Britain  iS.S.  Co,  v.  Wfjllie,  22  Q.  B.  D.  722. 
(*)  2  N.  R.  301,  I  Taunt.  325. 
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to  be  run  to  enable  the  insurer  to  meet  the  average 
losses  of  his  business.  But  such  a  consideration  in 
any  case  is  merely  secondary,  as  his  action  is  most 
likely  to  be  guided  by  his  knowledge  or  belief  as  to 
the  general  solvency  of  his  insurer  rather  than  the 
special  risk  undertaken. 

pn^miumneed  Prepayment  of  the  premium  is  not  in  law  a  con- 
noi  be  prepni<i.  ^j^^^j^  precedent  to  the  making  of  a  complete  con- 
tract of  insurance  (c).  But  it  is  the  almost  universal 
practice  of  insurers  other  than  marine  to  stipulate 
that  the  contract  shall  not  begin  to  take  effect  imtU 
the  premium  has  been  paid,  and  the  Courts  in 
presence  of  such  a  stipulation  will  not  (unless  the 
premium  has  been  paid)  give  effect  to  the  contract 
where  a  loss  has  happened  after  an  agreement  to 
issue  and  accept  a  pohcy,  but  before  the  policy  has 
been  issued,  or  even  when  it  has  been  delivered 
as  an  escrow  {d), 

Non-iwymeiit.  But  Avhcre  it  is  a  condition  in  the  policy  that  the 
policy  shall  not  be  binding  until  the  premium  is 

waiTor.  paid  the  Court  will  readily  infer  a  waiver  of  such 

condition  (c). 

ouuBof  The  conditions  of  an  insurance  policy  providing 

forfeiture  is  on  for  lorteiturcs   ot   the   same    are    to    be    construed 

insurer.  strictly  against  the  company,  and  liberally  in  favour 

of   the   insured.     The    burden  of   proof  is   on  the 

company  to  establish  the  breach  of  the  conditions 

relied  on  for  the  forfeiture  (/). 

stipulation  And  uudcr  a  provision  in  a  pohcy  of  life  insurance 

of*^ymM?of^  ^^^^  ^  default  in  payment  of  premiums  shall  not 

(S)  Dayton  Imurance  Co.  v.  KelUj,  24  Ohio  St.  345, 18  Am.  Rep.  612, 
Ketit  V.  lAyndon  and  Staff itrdshire^  i  Cabab6  &  Ellis  47. 

{d)  Flint  V.  Ohio,  Sfc,  Co,,  8  Ohio  501.  Bodine  v.  Home  0».,  51  N.  Y. 
117.  See  Canning  v.  Farquhar,  16  Q.  B.  D.  727,  55  L.  J.  Q.  B.  225, 
34  W.  R.  423,  2  Times  L.  R.  386.  London  a  fid  Ixineashire  Life  v. 
Fleming,  13  Times  L.  R.  572  (1897),  A.  C.  499,  66  L.  J.  (P.  C.)  116. 

{e)  Supple  V.  Cann,  9  Ir.  C.  L.  i,  SansHm  910  et  %et[, 

(/)  Cotton  V.  Fidelity  and  Cusualty  Co.,  41  Fed.  Rep.  506. 
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work  a  forfeiture  of  the  policy,  but  the  insurance  premiuius 
may   be    commuted    and    reduced    to    the    sum  of  enmua  to 
the  annual  premiums  paid,  the  insured  may  at  any  ^^'^^^'  i*^'"^'^- 
time  elect  to  pay  no  more  premiums,  and  by  notice 
thereof  to  the  insurer  become  entitled  to  a  paid-up 
policy  for  the  amount  of  premiums  paid  (g). 

Since  the  Courts  will  not  favour  a  forfeiture  (and  Forfeiture, 
this  applies  as  much  to  forfeitures  under  conditions 
in  poUcies  as  to  those  under  convenants  in  leases),  it 
has  been  held  in  America  that  a  forfeiture  imder 
a  life  policy  for  non-payment  of  premiums  must  be 
claimed  before  the  death  of  the  assured,  at  which 
date  the  liability  accrues,  and  can  no  longer  be 
denied  (h). 

It  does  not,  however,  seem  necessary  in  that  case 
to  go  so  far.  The  doctrine  of  estoppel  rather  than 
waiver  applies  to  cases  where  the  insurer  discovers  a 
forfeiture,  and  lies  by  until  the  happening  of  the 
loss.  But  insurers  by  their  acts  may  estop  them- 
selves from  setting  up  forfeiture  (i). 

If  a  policy  containing  a  condition  that  it  shall  not 
be  binding  until  the  premium  is  paid,  and  also  an 
acknowledgment  of  the  receipt  of  the  premium  is 
deUvered  to  the  assured  before  payment  of  the 
premium,  this  raises  a  presumption  of  waiver  of 
such  condition,  and  of  an  intention  to  give  credit  for 
the  premium,  the  condition  notwithstanding  (k). 

A  pohcy  stipulated  that  it  should  not  be  binding  poucy  not 

binding  till 

premium  piiid. 

iff)  LocfiU  V.  St.  Louis  Midnal  Life^  in  U.  S.  Rep.  264. 

(A)  See  Ymruf  v.  Mutual  Life  Co.^  2  Sawyer  (C.  Ut.  U.  S.)  325. 

(i)  See  Scottish  Kquitahle  v.  Buist,  4  C.  S.  C.  (4th  series)  IC76. 
Wtng  V.  Barrey,  5  De  G.  M.  &  G.  265,  23  L.  J.  Ch.  511,  23,  L.  T.  120, 
18  Jur.  394,  2  W.  R.  370.     Appleton  v.  PIkphIj-^  47  Am.  Rep.  220. 

{k)  Majufe  V.  Hochelaga  (h.^  22  Lr.  Can.  Jur.  124.  Basch  v.  Hunt' 
hidt  MvtuaL  35  New  Jersey  429.  3  Kent  Coram.  260.  Andrrmm  v. 
Tktnrntoft,  8  Ex.  425.  >7w  Wriu  v.  Scott hh.  c^r.,  Co.,  52  X.  V.  (Sup. 
Ct.)  490. 
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until  the  actual  payment  of  the  premium,  and  the 
Court  held  that  it  was  competent  for  insurers  to 
Waiver  of  the  waivc  the  coudition,  and  that  such  waiver  might  be 
established  by  evidence  of  an  express  agreement  to 
that  eflfect  or  by  circumstances ;  and  that  delivering 
a  policy  confessing  the  payment  of  premium  was 
evidence  of  the  waiver  (/). 


conditioii. 


Credit  for 
premium. 


Beceipt  in 
policy. 


In  any  case  where  credit  is  intended  to  be  given 
for  premiums,  and  is  actually  given,  non-pay- 
ment thereof  will  not  avoid  the  policy,  and  is 
no  defence  to  an  action  on  the  pohcy,  but  merely 
matter  of  set-ofF  (m).  Even  though  the  assured 
has  been  enjoined  in  Chancery  to  pay  the  pre- 
miums, and  has  not  done  so,  it  is  no  defence  to  the 
insurer  (;?). 

Where  the  policy  admitted  payment,  parol  evi- 
dence that  payment  had  not  actually  been  made  was 
held  inadmissible  (o). 


Waiver  of  And  whcrc  a  proposal  for  insurance  against  loss 

JreSum*"'''*  by  burglary  stated  that  no  insurance  would  be  in 
force  until  payment  of  the  premium,  and  the  policy 
recited  payment  of  the  premium  for  an  insurance 
from  14th  December  1895  to  ist  January  1897, 
but  the  premium  was  in  fact  not  paid ;  on  26th 
December  1895  a  loss  by  burglary  took  place,  the 
policy  having  remained  in  the  possession  of  the 
company,  and  it  was  decided  that  the  policy  was 
not  held  as  an  escrow,  and  since  it  recited  the  pay- 
ment of  the  premium,  the  defendants  were  estopped 
from  denying  that  it  had  been  paid,  and  there  was  a 


Company 
retaining 
possession  of 
policy. 


(/)  Gint  V.  Xational  Pnrtection,  25  Bai-b.  (N.  Y.)  189.     But  see 
Confederation  TAfe  v.  O* Donnelly  10  Canada  Sup.  Ct.  92. 

(w)  Millar  v.  Life,  ^V.,  O/.,  12  Wal.  (U.  S.)  285,  301.     CAHteu  v. 
Fidelity  and  Casualty,  JJ*c.,  Co,,  41  Fed.  Rep.  506.     Lehamn,  Jrc,  v. 
Hoover,  112,  U.  S.  696,  57  Am.  Rep.  511,  and  notes. 
•  (»)  Hodgmn  v.  Marine,  5  Cranch  (U.S.)  100. 

{0)  Anderson  v.  Thornton^  8  Ex.  425.  Dal:ell\,  Mair,  i  Camp.  532. 
l)e  Qaminde  v.  Pigou,  4  Taunt.  246. 
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complete  contract  of  insurance,   and   the  company 
were  liable  (p). 

In  the  United  States  of  America,  where  a  note  at 
sixty  days  was  accepted  for  the  premium,  payment 
of  which  was  admitted  in  the  policy,  the  policy  did 
not  become  void  on  non-payment  of  the  note, 
although  the  poUcy  contained  a  condition  that  where 
a  note  was  taken  for  the  premium  it  should  be  con- 
sidered a  cash  payment,  provided  it  was  paid  when 
due  (q). 

When  a  premium  is  paid  by  bill  of  exchange  or  cretitt  for 
promissory  note,  the  liability  of  the  insurer  lasts  ^'^*™  "™^' 
until  the  maturity  of  the  note  and  even  thereafter, 
unless  it  be  stipulated  that  it  shall  terminate  if  the 
note  is  dishonoured  (r).  For  the  acceptance  of  a 
note  is  a  form  of  giving  credit.  And  the  Supreme 
Court  of  the  United  States  has  held  that,  to  insure  a 
forfeiture,  the  bUl  must  be  protested  and  proceeded 
on  (s). 

Where  there  is  a  condition  that  if  a  note  or  other 
obligation  be  taken  for  a  premium,  and  be  not  paid 
when  due,  the  policy  becomes  null  and  void,  that 
result  will  follow  on  dishonour  of  the  note  (t). 

Acceptance  of  premiums  falling  due  after  breach  waiver  by 
of  condition  or  discovery  thereof,  evinces  an  election  pr^i^m!*'  ^ 
to  continue  the  policy  as  valid,  if  the  existence  of 
the  breach  be  known  (u).     So  if  the  premium  be 
accepted  by  an  agent,  and  remitted  with  information 


(p)  Roberts  v.  Security  Company  (1897),  I  Q.  B.  iii,  66  L.  J.  Q.  B. 
119,  13  Times  L.  R.  79,  75  L.  T.  531. 

{q)  IllinoiM  Central^  t^V.,  Co.  v.  Wiwlf^  37  Illinois  354.  See  also 
Compagnie  d'Asturance  v.  Gramnwn^  24  Lr.  Can.  Jur.  82. 

(r)  Hopkins  v.  Hawkey e  Insitrance  Co.^  57  Iowa  203.  Kelly  v. 
London  and  Staffordshire  Co.,  i  Oab.  &  Ellis  47. 

(«)  Kmckerhoeker  Co.  v.  Pendleton,  112  U.  S.  696  (Davis  Rep.). 

(0  Londan  and  Lancashire  Life  v.  Fleming,  13  Times  h.  R.  572 
(1897),  App.  Cas.  499,  66  L.  J.  (P'.C.)  116. 

(«)  Armstrong  v.  Tarf/uaftd,  9  Ir.  C.  L.  32,  55. 


92 


THE    LAWS   OF   INSURANCE. 


Waiver  of 
forfeiture  liy 
noii-pnymciit. 


of  the  breach,  the  insurers  must  return  it  at  once  or 
they  will,  it  seems,  be  liable  (x). 

An  insurance  company  granted  a  loan  upon  a 
bond  with  sureties,  and  a  policy  on  the  life  of  the 
borrower  as  collateral  security.  The  premiums  not 
being  paid  within  the  days  of  grace,  the  insurers 
demanded  them,  and  commenced  actions  for  them 
against  the  sureties  (y).  This  would  have  amounted 
to  a  waiver  of  the  forfeiture,  but  as  the  sureties 
refused  to  pay  the  premiums,  V.-C.  Shadwell  held 
that  they  thereby  neutralised  the  eflfect  of  this 
waiver. 


Waiver  of 
ri^ht  to  forfeit 
policy  for 
nou-)iajmcnt 
of  premium. 


Waiver  by 
acceptance 
after 

knowleiluti  of 
forfeiture. 


If  the  insurer  receive  notice  from  whatever  source 
that  the  risks  insured  against  have  been  misrepre- 
sented, concealed,  or  incompletely  disclosed,  or  in- 
creased or  varied,  and  accepts  further  premiums  on 
the  same  policy  at  the  rate  originally  agreed,  in  such 
case  his  right  to  avoid  the  contract  is  waived,  and 
he  cannot  subsequently  have  it  avoided  even  on 
tender  of  such  premiums  {z). 

And  where  a  life  policy  provided  for  a  forfei- 
ture unless  the  premiums  were  paid  at  maturity, 
but  the  company  had  accepted  payment  of  more 
than  half  of  the  premiums  after  maturity,  without 
warning  of  any  possible  forfeiture  in  future,  then  if 
the  last  premium  be  paid  within  the  same  time  after 
maturity  as  the  majority  of  the  previous  ones,  the 
company  is  estopped  from  asserting  a  forfeiture, 
though  the  insured  died  before  such  payment  (a). 

If  insurers  accept  payment  of  a  premium  after 
they  have  notice  of  a  change  in  the  habits  of  the 


(.r)  JiritUh  Industry  Co.  v.  Ward^  17  C.  B.  645-649. 
(y)  Edge  v.  Duke,  18  L.  J.  Ch.  183. 

{:)  SeottUh  Equitable  v.  BulMt,  4  C.  S.  C.  (4th  series)  1076. 
{a)  Spaeri  v.  Masmchusettn  Mutual  L'tfe^  39  Fed.  Rep.  752.  Phtjemx 
Mutual  Life  v.  Do8te/\  106  U.  S.  30. 
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assured  which  by  the  terms  of  the  policy  would 
cause  a  forfeiture  they  thereby  waive  the  forfei- 
ture (6). 

When  a  life  policy  was  subject  to  a  condition  compauy 
avoiding  it  if  the  assured  went  out  of  Europe  without  S^ntVreceipt 
licence,  and  an  assignee  of  the  policy  paid  the  pre-  <^*  pi^*n»inm. 
miums  to  a  local  agent  of  the  company  and  informed 
him    that  the   assured  was  in   Canada,  the    agent  Agent  receimi 
stated  that  this  would  not  avoid  the  policy,  and  re-  k^wtn? 
ceived  the  premiums  until  the  death  of  the  assured ;  ^^^^ 
and  the  Court  held  that  the  company  were  thus  po"cy  not 
precluded  from  treating  the  policy  as  forfeited  (c). 

Where  a  man  is  the  agent  of  an  insurance  com-  payment  to 
pany  to  receive    premiums  on    subsisting  policies,  ^rf^u*!^'^ 
receipt  by  him  of  premiums  on  policies  as  to  which 
there  had  been  breach  of  condition,  such  payments 
being  made  in  belief  that  the  policies  were  good  and 
subsisting,  will,  it  seems,  bind  the  company  (^0. 

A  fortiori,  if  the  directors  receive  the  premiums 
through  such  agent,  or  indeed  any  agent,  with  know- 
ledge or  notice  of  the  breach,  they  are  estopped 
from  saying  that  they  received  the  premiums  other- 
wise than  for  the  purpose  and  in  the  faith  for  which, 
and  in  which,  they  were  paid  (e). 

An  agent  cannot  bind  the  company  by  giving  a  Receipt  for 
receipt  for  the  amount  of  a  premium,  as  payment  EJ^^ent  wf^^ 
for  services   alleged  to  have  been  rendered  by  the  p^yifcnt  for 

o  .  •^.    .        services, 

policy-holder  to  the  company,  the  policy  providing 
that  payment  in  cash  to  the  company  was  neces- 
sary (/). 

[h)  Phcenix  Mutual  Life  v.  Jladdin,  7  Sup.  Ct.  U.  S.  500. 

(e)  Wtng  y.  Harrey,^  ^^  <>•  M.&  O.  265,  23  L.  J.  Ch.  511, 18  Jar. 
39,  23  L.  T.  120,  2  W.  B.  37a  id)  Ibid, 

(e)  Ihid,  Begarding  renewal  receipt  with 'condition  as  to  receipt 
from  head  office,  ride  Moore  v.  Halfey,  9  Victoria  L.  R.  400. 

(/)  Tiemam  v.  People^ %  Life,  ,Jt.,  23  Ont.  App.  342. 
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If  an  agent  has  no  authority  to  contract  for  the 
company,  receipt  by  him  of  an  overdue  premium 
will  not  be  waiver  by  the  company  of  a  forfeiture. 
Nor  will  the  debiting  of  the  premium  by  the  com- 
pany to  the  agent  amount  to  such  waiver  {g).  If 
the  agent  fails  to  return  the  policy  as  lapsed  within 
the  time  directed  by  his  instructions,  it  is  doubtful 
whether  this  would  help  the  assured,  unless  the 
power  to  give  credit  for  premiums  is  within  the  scope 
of  the  agent's  mandate. 

Condition—  It  is  of  coursc  a  mere  question  of  fact  whether 

witiver-acrcnt.  ^^  ^^^  ^j^^  ^^^^  ^^  ^^^^  authority ;    and  if  the 

authority  is  denied,  the  plaintiff  must   prove  it,  or 
set  up  facts  from  which  it  may  fully  be  inferred  (A). 


No  risk  no 
premium. 


The  premium,  if  paid  before  the  risk  begins,  can 
be  recovered  if  the  risk  insured  against  is  not  run, 
whether  the  cause  of  its  not  being  run  is  the  fault, 
will,  or  pleasure  of  the  insured  {i).  For  the  risk  is 
the  consideration  for  which  the  premium  is  to  be 
paid.  If  it  is  not  run  consideration  fails,  and  it  is 
inequitable  that  the  insurer  should  receive  and  re- 
tain the  price  of  running  a  risk  when  in  fact  he  runs 
none  (Jc). 


The  same  principle  is  also  expressed  when  it  is 
said  that  payment  of  premium  before  risk  run  is 
payment  suh  coiiditioiie,  or  deposit  of  money  with  the 
insurer  to  answer  a  certain  event,  and  that  the 
money  paid  may  be  recovered  back  (if  the  condition 


{g)  Acey  v.  Fernie^  ^  M.  &  W.  151,  lo  L.  J.  Ex.  9,  followed  in  Thr 
Loivian  and.  Lancashire  Life  Asaur,  Co,  v.  Jean  Fleming^  13  Tinier 
L.  R.  572  approved  (1897),  App.  Cas.  499,  66  L.  J.  (P.  C.)  116. 

{h)  British  Industry  Co.  v.  Ward,  17  C.  B.  644,  649  But  see  Mon- 
treal V.  M'Oillivray.  13  Moore  P.  C.  89. 

(i)  Stevenson  v.  Snow,  3  Burr.  1237,  i  Wm.  Bl.  315.  Tyrie  v. 
Fletcher,  2  Cowp.  668.  Rirnth  v.  Thompson,  11  East  426, 13  East  428. 
Bermon  v.  Woodbridye,  2  Doug.  781.  Stone  v.  Marine  Co.  i  Ex.  D. 
81.  45  L.  J.  Ex.  361,  34  L.  T.  X.  S.  490,  24  W.  R.  554. 

(//)  2  Park  768  (8th  ed.). 
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is  not  satisfied  or   the  event  does  not  happen)  as 
money  received  to  the  use  of  the  assured  (/). 

Where  the  interest  insured  turns  out  to  be  less 
than  the  amount  insured,  there  shall  be  a  return 
of  the  overplus  premium.  This  is  a  custom  co-eval 
with  the  contract  of  insurance  itself,  but  applies 
only  where  the  over-insurance  is  made  in  good 
faith. 

Where  several  pohcies  have  been  effected  in  good  Kctum  of 
faith  before  the  risk  begins  on  the  same  subject-  whcl^Tvcrai 
matter,  and  their  total  amount  exceeds  the  value  of  po"cies. 
the  interest  of  the    assured  in  the  whole   subject- 
matter,  there  must  be  a  return  of  premium  rateably 
on  all  the  policies,  calculated  in  such  a  way  as  to 
reduce  the  premium  on  each  policy  to  that  proper 
to  the  amount  actually  in  the  result  insured  by  or 
payable  under  that  policy  (//i). 

This  is  a  further  consequence  of  the  principle  that 
if  the  property  insured  never  comes  within  the  terms 
of  the  written  contract,  the  insurer  never  has  any 
risk  (7i). 

It  does  not  matter  whether  the  insurance  was 
made  in  expectation  of  an  interest  or  in  over-esti- 
mation of  the  value  thereof.  The  apphcation  of 
the  contract  is  limited  to  the  amount  really  at  risk, 
and  if  the  premium  is  paid  upon  any  greater  amoimt, 
or  any  other  risk,  it  is  not  paid  for  what  is  within 
the  contract. 

Insurers  of  the  same  interest  in  the  property, 
moreover,  all  rank  together,  since  they  all  contract 
to  indemnify  in  respect   of   the   same  interest   in 


(0  Martin  v.  Siticell^  i  Shower  151.     Simond  v.  Hoy  dell  ^  i  Doug. 
268. 
(jii)  FUJe  V.  Mtuterwan\  8  M.  &  W.  165. 
in)  Ilenkle  v.  Jioyal  Exchange,  i  Yes.  Sen.  309. 
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the  assured ;  and,  as  they  are  bound  to  contribute 
proportionally  in  case  of  loss,  they  ought  also  to 
return  the  premiums  proportionally  where  no  risk 
attaches,  or  a  less  risk  than  that  contemplated  (o). 

No  interent,  Where  the  insurance  is  in  expectation  of  interest, 

premilim         ^^^  ^^  tums  out  that  the  assured  in  the  end  had 

no  interest  at  all,  the  policy  never  attached,  and  the 

premium  is  repayable  (p). 

When  the  policy  is  void  ab  initio,  without  any 
fault  in  the  assured,  and  has  never  attached,  the 
premium  is  returnable,  since  the  insurer  has  never 
been  under  any  liability  {q). 

These  questions  arise  rarely  in  fire  and  life  in- 
surance, since,  as  a  rule,  the  interest  in  such  cases 
is  certainly  known  to  the  assured,  and  if  he  over- 
insures  there  is  suspicion  of  bad  faith. 

But  a  house  may  be  insured  in  the  mistaken  belief 
that  it  is  standing,  when  in  fact  it  has  already  been 
burnt  down,  and  a  life  may  be  insured  in  the  belief 
that  the  cestui  que  vie  is  still  living  when  he  is  fact 
dead  {r) — in  both  of  which  cases  the  premium  must 
be  returned. 

ifHHkran,  As  a  general  rule  the  right   to  the  premium  is 

be^recoTCre^*  indefeasible  when  the  policy  attaches  (s).  And  when 
the  risk  insured  against  has  once  begun,  the  premium 
cannot  be  recovered  back  by  the  assured  (t). 


{o)  Godin  v.  LoJidoii  Aisuranee  i  Burr.  490.  See  also  Fi*k  v. 
MtutermaR,  8  M.  &  W.  165. 

(p)  Jtmith  V.  Tliompson^  1 1  East  428. 

(q)  Fvrtado.Y.  Ilod^ers,  3  B.  &  V,  191.  Oom  v.  Brvce,  18  East 
226. 

(r)  Stane  v.  Mar'uie,  <5'c.,  Co.,  i  Ex.  D.  81, 45  L.  J.  Ex.  361, 34  L,  T. 
X.  S.  490,  24  W.  R.  554.     See  per  Amphlett,  B. 

(»)  Mose^  V.  Pratt^  4  Camp.  297. 

[t)  Lowry  y.Bourdieu^  2  Doug.  468.  Tyrie  v.  Fletcher,  Cowp,  668. 
Stone  V.  Marine.  .J-c. ,  Co, ,  tibi  supra. 
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The  risk  may  attach  only  in  part  or  only  to  some 
separable  part  of  the  subject-matter.  In  such  cases 
the  risk  is  divisible  and  the  whole  risk  is  not  run. 
That  portion  of  the  premium  which  is  apportion- 
able  to  that  part  of  the  subject-matter  to  which 
no  risk  has  attached  is  recoverable  (u).  But  if 
the  whole  contract  is  one  and  entire,  and  the  risk 
has  once  commenced,  there  will  be  no  return  of 
premium  (x). 

As  regards  life  insurance,  it  was  early  laid  down 
that  where  a  policy  was  granted  containing  the  com- 
mon exceptions  of  suicide  and  death  by  the  hands 
of  justice,  if  the  party  commits  suicide  or  is  exe- 
cuted within  twenty-four  hours  of  the  granting 
of  the  policy,  there  shall  be  no  return  of  pre- 
mium, on  the  principle  that,  although  the  death 
was  caused  by  an  excepted  risk,  the  policy  was 
operative  so  far  as  regarded  the  risks  covered 
by  it  (y). 

Insurers  not  infrequently  stipulate  for  a  power  to 
terminate  the  risk  at  any  time  during  its  currency, 
upon  notice  and  repayment  of  a  proportion  of  the 
premium.  This  option  is  probably  taken  to  enable 
them  to  write  off  risks  when  the  course  of  their 
business  during  a  particular  year  renders  it  pru- 
dent to  do  so,  or  to  enable  them  to  get  rid  of  a 
liability,  where,  after  insurance,  they  find  grounds 
for  suspicion. 

In  time  policies  no  apportionment  of  premium 
or  risk  is  usually  allowed  (2;). 

This  rule  would  apply  consimili  cam  to  insurance 


(w)  Stereiuon  v.  Srum,  3  Burr.  1238,  i  Wm.  BL  315. 

(j?)  Berman  v.  Woodhridge,  2  Doug.  781. 

(y)  Ibid.  788. 

(0  Loraine  v.  Thomlinsm^  2  Doug.  585. 

G 
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DiTiBlble  risk 
aad  premiam. 


Whether  In- 
snranoe  yearly 
or  quarterly. 


other  than  marine  ;  but  such  contingencies,  though 
conceivable,  are  rare. 

Insurances  against  fire  are  usually  made  for  an 
entire  and  connected  portion  of  time  which  cannot  be 
severed,  and  the  premium  paid  is  a  price  for  taking 
the  risk  as  a  whole.  The  doctrine,  therefore,  as  to 
divisible  contracts  rarely  if  at  all  applies  to  fire 
insurance  (a).  But  voyage  policies  can  be  made 
against  fire  for  land  journeys,  and  insurances  made 
against  fire  within  a  certain  locality  on  special 
goods  (6).  And  if  fire  by  a  cause  not  insured 
against  occurred  on  the  day  after  the  policy  began  to 
run,  the  assured  could  neither  recover  his  premium 
nor  a  proportionate  part  thereof  (c).  And  if  goods 
or  house  insured  against  fire  are  assigned,  the  pre- 
mium for  the  period  of  unexpired  risk  cannot  be 
recovered,  nor  the  benefit  of  the  policy  passed  (d). 
The  fire  offices,  however,  usually  do  equity  by  recog- 
nising the  assignee  by  indorsement  on  the  policy 
or  entry  in  the  insurers'  books.  But  they  cannot 
be  compelled  to  do  so  by  agreement  between  the 
parties  (e). 

The  risk  on  life  is  divisible  to  a  certain  extent.  The 
risk  in  certain  latitudes  varies  from  that  in  others  for 
certain  races  and  constitutions.  If  a  poUcy  is  made 
with  licence  to  go  into  a  region  of  greater  risk  with 
a  premium  proportioned  to  the  greater  risk,  if  the 
insured  does  not  go  he  can  get  back  his  extra 
premium,  notwithstanding  he  may  have  received  the 
licence. 

If  premiums  are  payable  yearly,  the  insurance  is 

{a)  Ellis  Ina.  24.     Woodvoard  v.  Repwhlic  Mre  Co.^  32  Hun.  365. 

(ft)  Pearson  v.  Qwim-ercml,  i  App.  Cas.  498,  45  L.  J.  C.  P.  761, 
33  L.  T.  N.  S.  44Si  24  W.  R.  951,  32. 

{c)  Tyrie  v.  Fletcher,  2  Cowp.  666. 

{d)  Sadlers  v.  Badcock,  2  Atkyns  554,  i  Wilson  10.  Lymth  v. 
Dalzell,  4*Bro.  P.  C.  431. 

if)  Bank  of  New  fiouth  Wales  v.  North  British  and  MercantiUy 
3  N.  S.  W.  Law  60 
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from  year  to  year;  if  they  are  paid  half-yearly  or 
quarterly,  the  insurance  is  from  half-year  to  half- 
year  or  quarter  to  quarter. 

If  an  illegal  insurance  be  effected,   the  parties  lUegai 
being  in  pari  delicto^  the  assured  cannot  in  the  event  R^^ery* 
of  loss  recover   the  insurance-money,  nor  can  he  of  pwmium. 
recover  back  the  premiums  he  has  paid  (/).     If  the 
risk  has  been  run  and  no  loss  occurred,  the  assured 
cannot  recover  back   his    premiums  (j/).     In  both 
these  cases  the  contract  of  insurance  would  be  exe- 
cuted and  the  maxim  apply,  "  In  pari  delicto  potior 
est  conditio  possidentis." 

If,  however,  the  risk  has  not  been  run  and  the 
contract  continues  executory,  the  assured  may,  not- 
withstanding the  illegality  of  the  contract,  obtain  a 
return  of  the  premiums  (A).  The  assured,  should 
however,  in  this  latter  case  give  notice  to  the  insurers 
of  his  intention  to  abandon  the  contract  (i). 

If  the  insurance  is  legal  when  made,  but  becomes  Betarn  of 
illegal  by  the  eflfect  of  a  subsequent  law,  both  parties  j^^y^megaiT 
to  the  contract  are  discharged  and  the  premium  is 
returnable  (J). 

If  both  parties  contemplate  and  intend  to  enter 
into  a  legal  contract,  but  mistakenly  enter  into  a 
contract  which  is  illegal,  the  insured  can  recover 
back  the  premium  (jfc). 

If  the  contract  is  illegal  in  consequence  of  facts  iflrnomnce  of 

(/)  Allkins  V.  Jnpe,  2  C.  P.  D.  3^5,  46  L.  J.  C.  P.  824, 36  L.  T.  N.  S. 
851.  CopeY.  JRowlandgy  2  M.  &  W.  149,  157.  Andree  v.  Fletcher ^ 
3  T.  K.  266. 

ig)  Lowry  y.  Bourdieu^  2  Doug.  468.  Paterson  v.  Powell,  2  L.  J.  C.  P. 
13.  68,  9  Bing.  326,  620,  2  Mo.  &  Sc.  399,  773.  See  also  Herman  v. 
Jewkner,  15  Q.  B.  D.  561. 

(h    '^xnory  v.  Bourdieu,  ubi  supra. 

(0  Paiyart  v.  Leckie,  6  M.  &  S.  290. 

[j)  Gray  r.  Sims  (Am.)  3  Wash.  C.  C.  276. 

{k)  Uentigy,  Stani forth,  5  Mau.  k  S.  122,  i  Stark,  N.  P.  254. 
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not  known  to  the  parties  at  the  time  of  its  making, 
the  premium  is  recoverable.     Ignorance  of  fact  is  no 
ismorance  of     fault  (l).     And  where  a  life  insurance  was  effected, 
'*^'  the  insured  not  havmg  an  insurable  interest,  through 

the  insurer's  agent  who  represented,  without  any 
fraud  to  the  insured,  that  the  policy  would  be  valid 
in  law  it  was  held  (aflBrming  the  Divisional  Court) 
that  as  the  representation,  though  an  innocent  one. 
was  made  by  a  man  skilled  in  insurance  matters  to 
a  person  ignorant  of  the  law  the  premium  could  be 
recovered  back  (m). 

The  Court  of  Appeal,  however,  does  not  appear  to 
have  very  clearly  followed  this  decision  in  the  case 
of  Harse  v.  Pearl  Life  Assurance  Coy,  (n),  where  the 
agent  of  the  company  seems  to  have  made  to  the 
assured  a  similarly  innocent  representation  that  the 
policy  would  be  all  right,  notwithstanding  the  want 
of  insurable  interest.  In  this  case  the  decision  of 
the  Divisional  Court  was  reversed,  and  the  Court  of 
Appeal  held  that  the  premiums  which  had  been 
paid  could  not  be  recovered  back.  The  Master  of 
the  Rolls  thus  stated  the  law :  "  Unless  there  be 
some  fraud  or  duress,  or  oppression,  or  some  fiduciary 
relationship  between  the  parties,  a  party  to  an  illegal 
contract  who  has  sustained  a  loss  in  consequence  of 
a  mistake  in  law  must  submit  to  that  loss." 

Non-retiiTD  of  Where  a  policy  was  invalid  for  non-compliance 
u^™r'i™vaud*  "with  the  terms  of  a  statute  regulating  the  mode  of 
policy.  making  it,  it  was  held  in  Canada  that  the  insured 

could  not  get  back  his  premiums  if  he  paid  with 
Kiit  company  knowledge  of  the  invalidity  (o)  But  the  company 
^ud^pSi^"*'  were  held  bound  to  give  him  a  proper  policy,  and  in 

(1)  Oom  V.  Bmce^  12  East  225. 

(»i)  British  Workman's  and  General  Ins.  Co.  v.  OunUffe  (1902). 
18  Times  L.  R.  502.  See  per  Channel!,  J.,  at  p.  425,  as  to  mistake 
of  law. 

{n)  In  C.  A.,  19  February  1904. 

(0)  Perry  v.  Xewcastle  District  Mutual  Fire  Co.,  8  U.  C.  (Q.  B.)  363. 
Wright  V.  Sun  Mutual,  29  U.  C.  (C.  P.)  221. 
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a  later  case  the  Supreme  Court  of  Canada  has  held  it 
a  fraud  to  set  up  the  want  of  a  seal  as  an  answer  to 
an  action  on  a  policy  where  the  insurers  were  by 
their  constitution  only  permitted  to  contract  under 
seal  (p). 

Where  the  namo  of  the  person  interested  in  a  Promium 
policy  is  omitted  or  not  inserted  as  that  of  the™'**™* 
person  interested  (j),  or  as  a  trustee  for  him  or  her 
(r\  the  would-be  assured  is  entitled  to  a  return  of 
premiums  paid  by  him  ($)  if  there  is  no   fraud  in 
such  a  case  (t\  as  the  policy  never  attaches. 

In  Lower  Canada  a  creditor,  who  in  good  faith  Rocoverj  of 
over-insured  his  debtor's  life,  was  held  entitled  to  a  c^torovef- 
retum  of  premiums  as  to  the  excess,  there  having  iMuring. 
been  no  intention  to  defraud,  but  only  a  mistake  as 
to  law  (ic). 

Premiums  paid  on  an  assurance  obtained  by  Effect  of  fraud 
actual  fraud  on  the  part  of  the  assured  or  his  agent  premiunus.^ 
cannot  be  recovered  back.  The  insurer  thus  gains 
one  or  more  premiums  by  an  unsuccessful  attempt 
to  defraud  him,  and  the  assured  is  to  that  extent 
fined  for  his  fraud;  but  to  let  the  insured  recover 
his  premium  would  allow  him  to  allege  his  own 
wrong  as  a  ground  of  relief  (x). 

Altering  the  policy  by  adding  words  which  would 
materially  change  its  effect  will  amount  to  fraud  and 
have  the  same  result  (y). 

ip)  LonduJi  Life  Co,  v.  Wright,  5  Canada  (S.  C.)  467. 

{jl)  Hodmn  v.  Obserrer,  8  E.  &  B.  40, 26  L.  J.  Q.  B.  303,  29  L.  T.  278, 
3Jur.  N.  S.  1125,  5  W.  R712. 

(r)  Oollett  V.  Morrison,  9  Hare  162,  21  L.  J.  Ch.  873. 

(*)  Dtfwker  V.  Canada  Life,  24  U.  C.  (Q.  B.)  591. 

(0  ^^ainuyr\gkt  v.  Bland,  I  M.  &  R.  481, 1  M.  &  W.  32, 5  L.  J.  N.  S. 
Ex.  147. 

(v)  Lapierre  y.  London  and  Lwncashire  Life  Co.  (1877),  2  Stevens 
Quebec  Dig.  399. 

(j-)  Chapman  v.  Franer,  Park  456.  Taylor  v.  Cheater,  L.  R  4  Q.  B. 
309. 

ly)  Langhom  v.  Cologan,  4  Taunt.  330. 
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Equity,  however,  will  only  decree  the  delivery  up 
of  a  fraudulent  and  therefore  void  policy,  when 
the  insurer,  seeking  rehef,  offers  either  to  repay  the 
premiums  paid,  or  to  submit  to  any  terms  which 
the  Court  may  think  fit  to  impose  in  granting  such 
relief,  which  will  include  the  repayment  of  premiums. 
To  hold  otherwise  would  be  to  let  the  insurer  aflSrm 
and  deny  the  contract  in  one  breath  (z).  And  this 
rule  is  applied  even  in  cases  of  gross  fraud  or  crime 
on  the  part  of  the  assured ;  thus,  in  Prince  of  JFaJes 
Co.  V.  Palmer  the  assured  effected  a  policy  in  his 
brother  s  name  and  on  his  brother  s  life,  and  was 
declared  by  a  coroner's  jury  to  have  poisoned  his 
brother.  Under  these  circumstances  the  policy 
was,  at  the  suit  of  the  insurers,  of  course  declared 
void ;  but  the  insurers  were  not  allowed  to  retain 
the  premiums,  which  were  ordered  to  be  applied  in 
payment  of  the  costs  of  all  parties,  and  the  residue 
paid  into  Court  with  Uberty  to  apply  (a). 

Policy  can-  On  the  Same  principle,  in  the  case  of  a  policy  of 

Rit^of  lif®  insurance  which  had  been  obtained  by  fraud, 
premium.  x}^q  fijig^  underwriter  being  simply  a  decoy  duck  to 
induce  other  persons  to  sign,  the  policy  was  set 
aside  at  the  suit  of  the  insurer,  with  costs,  and  the 
premium  received  on  the  policy  was  directed  to  go 
in  part  payment  of  the  costs  (J) ;  and  where  a 
merchant,  having  heard  that  his  ship  was  in 
danger,  insured  her  without  disclosing  to  the  insurers 
what  intelligence  he  had  received.  Lord  Macclesfield 
held  that  the  concealing  of  this  intelligence  was 
a  fraud,  and  decreed  the  policy  to  be  delivered  up 
with  costs,  but  the  premium  to  be  paid  back,  and 
allowed  out  of  the  costs  (c). 

(r)  De  Cogta  v.  Seandret,  2  P.  Wms.  170,  per  Macclesfield.  C.  (1689). 
Whittlngham  v.  Tfiomborou^h^  2  Vern.  20(5,  Prec.  Ch.  20.  Barker  v. 
Walters^  8  Beav.  92,  96,  per  Lord  Langdale. 

(«)  Prince  of  Wales  Ch.  v.  Palmer^  25  Beav.  605. 

(h)  WiUtinghnm  v.  Tfiornhwovgh^  2  Vern.  206,  Prec.  Ch.  20. 

(r)  De  Cotta  v.  Scandret,  2  P.  Wms.  169.  See  Duckett  v.  Wllliaws^ 
2  Cr.  &  M.  348,  3  L.  J.  N.  S.  Ex.  141. 
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Where  a  policy  is  avoided  by  concealment  or  by  Retuni  of 
misrepresentation   not   fraudulent,    the    assured   is  ^^ore  mSre- 
entitled  to  a  return  of  the  premium.     The  policy  is  presentation. 
itself   conclusive   evidence  that    the  insurers  have 
received  the  premium  (d). 

The  form  of  an  order  setting  aside  a  void  contract  Form  oi  order. 
of  insurance,  the  insurers  retiurning  the  premiums,  is 
as  follows: — "The  plaintiffs  (the  company)  being 
willing,  and  hereby  offering  to  return  the  premiums, 
declare  that  the  acceptance  by  the  plaintiffs  of  the 
defendant's  life  was  void  and  of  no  effect,  that  they 
were  not  bound  to  deliver  the  policy,  and  that  the 
contract  be  delivered  up  to  be  cancelled  *'  (e). 

A  premium    paid   on  an   insurance  obtained  by  Fraud  of 
fraud  on  the  part  of  the  insurer  may  be  recovered  B^^'of 
by  the  assured  (/).     In  Carter  Y.Boehm,  Lord  Mans-  preminm. 
field  well  observes  that  the  principle  on  which  this 
rule  rests  governs  all  contracts  and  deaUngs.  "  Good 
faith  forbids  either  party,   by  concealing  what  he 
privately  knows,  to  draw  the  other  into  a  bargain 
from  his  ignorance  of  that  fact,  and  his  believing 
the  contrary." 

So  also    the  premium  is.  recoverable  when    the  Partiei  not  in 
contract  is  illegal  and  the  insurer  is  more    in  the  ^"'** '^^*^' 
wrong  than  the  assured,  the  parties  not  being  in  pari 
delicto  {(/). 

The  insurers  may  and  usually  do  stipulate  as  one  Premiums 
of  the  terms  on  which  they  will  insure,  that  in  certain  whJrew 
events  {eg.,  in  case  of  any  imtrue  statement  by  the  asre©*- 
assured)  the  premiums  paid  shall  be  forfeited.    When 


(rf)  Anderson  v.  Thornton^  8  Ex.  425.  Feiae  v.  Parklmon^  4  Taunt. 
640.     Xew  Yirrh  Life  v.  Fletcfier^  10  Davis  (iSup.  Ct.  U.S.)  519. 

(«)  London  Assurance  v.  Mansell,  11  Ch.  D.  372,  48  L.  J.  Ch.  331, 
27  W.  R.  444. 

(/)  Carter  v.  Bttehtu,  3  Burr.  1909.  Dttjffell  v.  Wilson^  i  Camp.  401. 

(g)  Loicry  v.  JBourdieu,  2  Doug.  472,  per  Lord  Mansfield.  Dowhtr 
T.  Canada  Life,  24  U.  C.  (Q.  B.)  591. 
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the  parties  have  thus  contracted  and  the  prescribed 
events  happen,  the  premiums  which  the  assured  has 
paid  cannot  be  recovered  back  by  him  even  though 
the  untrue  statement  shall  have  been  made  quite 
innocently  (A). 

Such  stipulation  is  made  by  way  of  condition  in 
the  policy.  The  events  usually  stipulated  for  are 
"  avoidance  of  the  policy  by  any  untrue  or  incorrect 
statement  in  the  declaration,  or  breach  of  warranty, 
or  condition/' 

A«nre<i  can't  Where  the  risk  has  been  insufficiently  disclosed,  or 
to^pt"*''*^*'^  misrepresented,  or  materially  altered  or  varied  during 
the  contract,  the  insured  has  no  right,  either  legal  or 
equitable,  in  the  absence  of  any  special  stipulation  in 
the  policy,  to  compel  the  insurer  either  to  take  an 
enhanced  premium  or  to  return  any  portion  of  the 
premium  paid.  Nor  can  he  in  case  of  a  loss  recover 
the  policy-moneys  on  the  tender  of  the  premium 
usually  charged  by  the  insurer  on  the  actual  risk 
run.  Such  conduct  or  events  entitle  the  insurer 
to-  enforce  a  forfeiture  or  to  waive  it  at  his  own 
option  (i). 


additionRl 
prcminms. 


Amount  of 
premium 
evidence  of 
materiality. 


When  questions  arise  as  to  the  matenality  of  tacts 
not  disclosed,  the  amount  of  premium  which  would 
have  been  charged  on  a  risk,  including  these  facts,  is 
evidence  to  show  that  knowledge  of  the  facts  would 
have  been  material  or  immaterial  to  the  insurer  (k). 

'^tMPi^'b  ^^  seems  that  if  a  premium  be  paid  to  the  agent 

afirent  return     of  an  iusuror  in  respect  of  a  contract  known,  or  which 

of  premium. 

(/«)  Anderson  v.  Fitzgerald^  4  H.  L.  C.  484,  17  Jur.  995.  Tlwmson 
V.  Weems,  9  App.  Cas.  671,  682.  Duckett  v.  ^V^lliams,  3  L.  J.  N.  S. 
Ex.  141,  2  Ci.  k  M.  348. 

(0  Sears  v.  Agricultural,  32  U.  C.  (C.  P.)  585. 

{k)  Re  Universal  JVon- Tariff  Co.,  Forbes'  ctaim^  19  Eq.  485, 44  L.  J. 
Oh.  761,  23  W.  R.  464.  lonides  v.  Pender,  L.  R.  9  Q.  B.  531,  43  L.  J. 
N.  S.  Q.  B.  227,  30  L.  T.  N.  S.  547,  22  W.  R.  884.  I^nch  v.  Duns- 
ford,  14  East  494.     Lynch  v.  Hamilton^  3  Taunt.  37. 
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ought  to  be  known,  to  be  outside  the  scope  of  his 
agency,  it  is  not  recoverable  from  the  insurer  (/). 

It  may  be  observed  that  if  the  insurer  receives  the 
premium  from  his  agent  with  knowledge  of  the  nature 
of  the  insurance  effected,  he  ratifies  such  contract, 
except  in  certain  cases,  in  which  the  insurers  are  cor- 
porations with  limited  powers,  and  such  ratification 
is  idira  vires.  But  even  there  profit  by  an  ultra  vires 
act  is  unconscientious,  and  the  assured  can  maintain 
an  action  for  the  premiums,  and  if  the  insurance 
company  is  in  liquidation  may  prove  for  the  same  (in). 

If  a  poUcy  be  issued  in  fraud  of  the  insurance 
company,  the  company  would  be  bound  to  account 
to  the  assured  for  any  benefit  derived  from  the 
premiums  {n\ 

Agreements  may  be  made  for  return  of  a  part  of  Bcturn  of 
the  premium  in  certain  events  or  on  the  doing  by  the  ^^^^J 
assured  of  certain  things.  Such  agreements  when 
made  are  to  be  construed  by  the  Court.  By  them, 
if  the  insurer  is  given  a  discretion  to  return  the  part, 
the  Court  will  not  interfere  with  the  exercise  of  such 
discretion  by  the  insurer  or  his  agents  if  reasonably 
exercised  {o). 

In  the  absence  of  such  a  discretionary  power  re- 
served by  the  contract,  the  insurer  will  be  bound  to 
retmn  the  premium  on  the  occurrence  of  the  events 
or  doing  of  the  things  specified, 

Where    the  policy   does  not    accord    with    thepoucyat 

yariaoce  with 

• propotals. 

Betiim.  of 

(/)  De  Wintcn's  Case,  34  L.  T.  942.  premium. 

(«)  Burgeu  and  Stock's  Case,  2  J.  Jc  H.  441,  31  L.  J.  Ch.  749,  10 
W.R.816. 

(«)  Athemtum  Life  Insurawe  Co.  v.  Pooler/,  3  De  G.  &  J.  294, 
2S  L.  J.  Ch.  119,  I  Giff.  102,  5  Jur.  N.  S.  129.  Wood's  claim,  30  L.  J. 
^^'  373i  3  L.  T.  N.  S.  878,  9  W.  R.  366.  Brown's  claim,  10  W.  R. 
662. 

(tf)  Manbjf  V.  Oresham  Life  Co.,  9  Beav.  439, 31  L.  J.  Ch.  94, 4  L.  T. 
^*  S.  347»  9  W.  R.  547,  7  Jur.  N.  S.  383. 
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Premiums 
must  be  paid 
punctual  I7. 


Who  to  pay 
premiums. 


Whether 

demand 

requisite. 


proposals  there  is  no  contract,  and  consequently  the 
premium  if  paid  must  be  repaid  (p),  unless  the 
variance  is  the  result  of  mutual  mistake,  in  which 
case  the  policy  may  be  rectified. 

Where  it  is  stipulated  that  premiums  shall  be 
paid  by  a  certain  date,  they  must  be  so  paid  or  the 
policy  is  voidable  at  the  election  of  the  insurers  (q), 
who  may,  however,  waive  the  forfeiture,  but  are 
under  no  equitable  obligation  to  do  so,  upon  tender 
of  the  premiums  due  (r). 

If  an  agent  is  designated  as  receiver  and  is 
changed,  delay  due  to  such  change  not  notified  to 
the  assured  will  not  create  a  forfeiture  (s). 

So  also  if  a  foreign  company  gives  up  its  oftice  in 
the  domicile  of  the  assured,  and  has  no  legally  con- 
stituted agent  there  (t). 

Payment  of  the  premiums  must  be  made  by  the 
assured  or  by  his  authorised  agent.  Payment  by  a 
volunteer  is  not  performance  of  the  condition  in  a 
policy  (u). 

The  insurer  need  not  demand  the  premiums,  and 
if  the  insured  does  not  receive  the  usual  notice  that 
a  premium  is  due,  and  consequently  omits  to  pay- 
within  the  days  of  grace,  he  has  no  equity  to  re- 
cover on  a  policy  which  has  lapsed  or  been  forfeited 
by  the  default,  though   such  omission  as  aforesaid 


ijj)  Fowler  v.  Scifttinh  Equitable  Co.,  4  Jur.  N.  S.  1 169.  28  L.  J.  C'h. 
225,  7  W.  R.  5,  32  L.  T.  1 19. 

If/)  See  Klein  v.  Xew  York  Life,  104  U.  S.  (14  Otto)  88  (Sup.  Ct. 
U.  S.)  and  Thompttim  v.  iMuranre  (h.,  104  U.  S.  (14  Otto)  252. 
Fhwnijc  v.  Sheridan,  8  H.  L.  C.  754, 31  L.  J.  Q.  B.  91,  7  Jur.  N.  S.  174, 
3  L.  T.  N.  S.  564. 

(r)  Cotton  States  v.  Letter,  35  Am.  Rep.  122,  and  cases  in  not<?s 
thereto.     T/wmpmn  v.  Tnaurance  Co.,  14  Otto  (104  U.  S.)  258. 

(*)  Iwturance  Co,  v.  Effglenton,  96  U.  S.  (6  Otto)  572.  Seume»d 
Co.  V.  y.  ir.  Im.  Co.,  I  McCrary  (U.  S.  Circ.  Ct.)  508. 

(t)  Dorian  v.  Ptmtire,  23   Lr.  Can.  Jur.  261. 

(//)  Whiting  w  MaMuchvseHs  Co,,  129  Ma88.  24a  See  also /Vf/rifrc 
V.  Scott i*h  Imperial  Co..  34  Ch.  D.  234,  3  Times  L.  R.  141. 
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has  been  purely  accidental  and  in  no  sense  inten- 
tional (x). 

But  where  an  insurance  premium  note  was  re- 
ceived by  the  authorised  agent  of  the  company,  who 
executed  for  it  a  receipt  on  the  back  of  which  was 
a  notice  that  fifteen  days  before  any  instalment  was 
due  the  assured  would  be  notified  by  the  company, 
it  was  held  in  America  that  the  omission  to  give 
such  notification  waived  a  condition  for  forfeiture  in 
the  poUcy  (y). 

A  company  cannot  set  up  the  failure  of  the 
deceased  to  pay  premiums  as  a  defence  to  an  action 
upon  the  policy,  where  from  the  course  of  dealing 
between  the  parties  the  assured  had  a  right  to 
believe  that  notice  would  be  given  to  him  of  the 
amount  due  when  the  company  required  it  to  be 
paid,  and  that  a  receipt  therefor  would  be  sent  to 
the  bank  (z). 

When  an  insurance  extends  over  a  period  of  time  Days  of  grace, 
during  which  more  than  one  premium  will  become 
payable,  a  certain  number  of  days — called  days  of 
grace — ^are  allowed  beyond  the  due  day  for  the  pay- 
ment of  the  premiums.  The  legal  effect  of  the  days 
of  grace  has  been  much  considered  in  various  cases. 

In  giving  judgment  for  the  defendants  in  Tarleton  Kflfectox  tuys 
y-Stanifoi-th  (a),  Lord  Kenyon  said:  **.No  policy  is  to  ^>?^Sme^to^ 
have  existence  until  the  premium  is  paid  by  one  ^^^^  v<*^icy. 
party  and  accepted  by  the  other.     In  this  case  the 
loss  unfortunately  happened  in  that  interval  of  time 
when  it  was  in  suspense  whether  or  not  the  policy 
would  be  renewed ;  for  at  that  moment  the  plaintiff 
had  not  offered  to  pay,  and  of  course  the  trustees 

(Jt)  Wiftdu*  V.  Tredegar,  15  L.  T.  N.  S.  108  (H.  L.)-     ThompMtn  v. 
Iwu ranee  Co.,  104  U.  S.  (14  Otto)  252. 
(y)  Alexander  v.  ChjUinental^  S;c.,  of  X,  Y.,  58  Am.  Rep.  869. 
(•)  Attorney- (reneral  v.  Coftttaentai  Life^  33  Hun.  (N.  Y.)  138. 
(a)  larleton  v.  Staniforth,  5  T.  R.  695.     WcuU  v.  Blunt,  12  East  183. 
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had  not  accepted,  the  premium  for  the  next  half- 
year.  I  am  therefore  clearly  of  opinion  that  the 
defendants  are  not  liable  (&). 

This  decision  was  pronounced  on  the  4th  July 
1794,  and  in  consequence  of  it  the  Sun  Fire  Office 
on  the  loth  of  the  same  month  published  in  the 
public  newspapers  an  advertisement  stating  that 
''  all  persons  insured  in  this  office  by  policies  taken 
out  for  one  year  or  for  a  longer  term  are  and  always 
have  been  considered  by  the  managers  as  insured  for 
fifteen  days  beyond  the  time  of  the  expiration  of 
their  policies."  After  this  advertisement  one  Salvin 
effected  a  policy  and  paid  the  premium,  but  before 
the  expiration  of  the  year  the  office  gave  him  notice 
that  unless  he  agreed  to  pay  an  increased  premium 
they  would  not  continue  the  insurance.  To  this  the 
assured  refused  to  accede,  and  his  premises  were 
destroyed  by  accidental  fire  after  the  expiration 
of  the  current  year,  but  within  the  fifteen  days. 
The  policy  had  been  effected  subject  to  the  follow- 
ing article : — "  On  bespeaking  policies  all  persons  are 
to  make  a  deposit  for  the  policy  stamp-duty,  and 
shall  pay  the  premium  to  the  next  quarter-day  and 
from  thence  for  one  more  year  at  least ;  and  shall, 
as  long  as  the  managers  agree  to  accept  the  same, 
make  all  future  payments  annually  at  the  said  office 
within  fifteen  days  after  the  day  limited  by  their 
respective  policies,  upon  forfeiture  of  the  benefit 
thereof ;  and  no  insurance  is  to  take  place  until  the 
premium  is  actually  paid  by  the  insured,  his,  her,  or 
their  agent  or  agents."  When  the  loss  happened,  the 
plaintiff*  had  not  paid  or  tendered  the  premium  for 
another  year,  and  the  office  resisted  his  claim. 
Lord  EUenborough,  in  giving  judgment  against  the 
plaintiff,  said :  ''  The  effect  of  the  article  and  adver- 
tisement is  to  give  the  parties  an  option  for  fifteen 


(6)  Tarleton  v.  Staniforth,  5  T.  R.  695. 
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days   to    continue    the  contract  or    not,   with  this 

advantage  on  the  part  of  the  assured,  that  if  a  loss 

should  happen  during  the  fifteen  days,  though  he 

have  not  paid  his  premium,  the  office  shall  not  after 

such  loss  determine  the  contract,  but  it  shall  be  con-  insurer  may 

sidered  as  if  it  had  been  renewed  ;  but  this  does  not  Hi,TOncf at^nd 

deprive    them    of    the    power    of   determining    the  ^/,^i^^°^}5^c, 

contract  at  the  end  of  the  term,  by  making  their  days  of  grace 

option    within    a   reasonable  time    before    the    end 

of  the  period  for   which  the  insurance  was  made. 

AVhere  the  premium  is  received  the  effect  of  it  is  to 

give  the  assured  an  assurance  for  another  year,  to  bo 

computed  from  the  expiration  of  the  first  policy,  and 

not  from  the  expiration  of  the  following  fifteen  days. 

The  office  cannot  determine  the  policy  after  the  year 

during  fifteen  days  of  the  following  year  in  case  a 

loss  should   happen  during   that  period.     But  the 

oflSce  has  the  power  at  any  time  during  the  year  of 

saying  to  the  assured,  *  We  will  not  contract  with 

you  s^ain,  we  will  not  receive  from  you  the  premium 

for   another   year ' ;    and  by   such    declaration    the 

object  would  cease  for  which  the  fifteen  days  were 

allowed,  and  as  no  premium  would  be  in  such  case 

to   be  received,   no    indemnity    could    be    claimed 

in  respect  of  it.  The  consideration  for  the  indemnity 

during  the  fifteen  days  is  the  premium  which  must 

be  paid  during  that  period,  but  when  that  cannot  be 

any  longer  looked  to  or  expected,  the  right  to  the 

indemnity  determines  also  "  (c). 

In  PHtchard  v.  Merchants,  &€,.,  Co.  (d)   it  was  de-  vaymeut  of 
cided  that  payment  of  premium  after  it  is  overdue,  mhim"iiwoivr 
and  after  the  death  of  the  life,  of  which  both  the  »»d  insured 

J     .  J  -n  ^         1         being  Ijmorant 

insurer  and  msured  were    unaware,  will   not  reha-  that  iif©  ba» 
•biUtate  the  insurance  so   as  to  entitle  the  insured  ^™*^^''*' 
to  the  policy-money. 


(r)  Salrin  v.  Janiea,  6  East  571. 

(d)  3  C.  B.  N.  S.  622, 27  L.  J.  C.  P.  169,  30  L.  T.  318,  2  Jur.,  N.  S. 
307,  6  W.  R.  340. 
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But  in  Stuart  v.  Freeman  {e)  it  was  held  that 
where  payment  of  the  premium  was  made  within  the 
days  of  grace,  it  was  not  necessary  to  show  the 
existence  of  the  life  insured  when  the  premium  was 
paid  ;  and  Mathew,  L.J.,  said :  "  I  find  myself  unable 
to  agree  with  the  dicta  that  allowing  days  of  grace 
means  only  that  during  those  days  there  was  to  be 
a  continuing  offer  to  renew  the  policy,  and  that 
unless  that  offer  was  accepted  and  payment  made 
while  the  life  insured  was  in  existence  the  policy 
was  void.  ...  In  my  opinion,  the  correct  view  as  to 
the  days  of  grace  allowed  by  the  terms  of  this  policy 
is  that,  if  payment  is  made  within  the  time  men- 
tioned, it  is  to  be  taken  to  have  been  made  on  the 
day  appointed  for  payment,  and  is  to  have  the  same 
effect  as  if  it  had  been  made  on  that  day." 


Acoepumce  by  The  local  agent  of  an  insurance  company  has  no 
prcmium  after  authority  to  bind  the  company  by  the  acceptance  of 
tiays  of  grrace.    ^j^^  premium  after  the  days  of  grace  have  expired. 


Debiting  B{j«iit  Mere  debiting  the  agent  with  the  premium  by  the 
with  premium.  (»Qjj^pjj^j^y  \^  ^^^  equivalent  to    a    payment  to   the 

company  by  the  assured  (/). 

Acceptance  of  Acceptance  of  the  premium  by  the  agent  after 
S^nt  aftcp^  the  days  of  grace,  and  debiting  the  same  to  him  in 
(lays  of  grace.    ^\^q  company  s  books,  will  not  amount  to  evidence  of 

a   new    agreement    between  the  company  and  the 

assured  {g). 

Promise  by  A  promise  by  the  treasurer  of  an  insurance  com- 

premi^^^     pany   to  see  the  premium  paid  does  not  bind  the 

company,  for  he  cannot  pay  them  out  of  their  own 

CO  (1903),  I  K.  B.  47,  72  L.  J.  K.  B.  I,  87,  L.  T.  516  51  W.  B. 
211.  See  also  Manufacturers'  Life  v.  Gordon  (1893),  20  Ont.  App.  309. 

(/)  Frazer  v.  Gore  District  Co.j  2  ODtario  Rep.  416.  The  JLand^m 
and  Lancashire  Life  Asgurance  Co.  v.  Jean  Fleming^  13  Times  L.  R. 
572,  (1897)  App.  Cas.  499,  66  L.  J.  P.  C.  116. 

{g)  Acey  v.  Fernie,  7  M.  &  W.  151, 10  L.  J.  Ex.  9.  BuOeed  v.  Wes 
of  Knglandy  5  Ir.  Ch.  553. 
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funds,  and  if  he  agrees  to  pay  out  of  his  own  pocket 
the  remedy  of  the  assured  would  be  against  him  and 
not  against  the  company  if  he  failed  to  do  so  (h)r 

Where  two  insurance  companies  had  cross  accounts,  what  Amounts 
or  insurances  mutually  granted,  and,  by  their  course  ^^i^g.^  *** 
of  dealing,  premiums  due  on  policies  effected  by  one  ^p'j^^^^ 
company  with  the  other  were  not  paid  in  cash,  but  a 
receipt  was  given  for  each  premium  as  if  so  paid 
within  the  time  limited  for  the  payment,  and  the 
premiums  were  entered  as  paid  in  the  accounts,  the 
accounts  were  settled  from  time  to  time,  the  balance 
struck,  and  payment  made  of  the  balance.  A  receipt 
was  thus  given  for  a  premium  on  a  policy  effected  by 
plaintiffs  with  defendants  within  the  time  for  pay- 
ment, and  the  amoimt  was  entered  in  account  as 
paid  by  the  plaintiffs.  After  the  time  for  payment 
had  elapsed,  but  before  the  next  settlement  of  the 
current  account,  the  life  died.  It  was  held  that 
there  had  been  a  payment  of  the  premium  sufficient 
to  keep  the  policy  alive  (i). 

And  where  the  agents  of  an  insurance  company 
remitted  to  the  company  ;^ioo  "for  premiums," 
such  sum  being  in  excess  of  the  amount  due,  and 
the  company  had  been  urging  the  agents  to  renew 
certain  lapsed  policies,  the  contracts  regarding  which 
had  been  arranged,  it  was  held  that  although  the 
company  did  not,  in  their  books,  specifically  appro- 
priate any  part  of  the  ;^ioo  to  the  renewal  of  the 
lapsed  policies,  they  must  be  taken  to  have  received 
the  excess  part  of  such  sum  in  respect  to  them  (k). 

Where,  before    the    expiration    of   the    previous  Kencwii 

receipt 
retalDed  by 
(h)  Bvffum  V.  Lafayette  Mutual  Fire,  85  Mass.  (3  All.)  360.  agent. 

(0  Prince  of  Wales  Asavrance  Co.  v.  Harding,  i  £.  B.  &  E.  183, 
27  L.  J.  Q.  B.N.  S.  297, 4  Jur.  N.  S.  851.  Bvsteed  v.  We»t  of  England 
Co..  5  Ir.  Ch.  553. 

Qt)  Kirhpatrick  v.  South  Australian  Insurance  Co,^  1 1  App.  Cas. 
177.  As  to  construction  of  renewal  receipts,  see  Firemen's  Ins.,  Jfr.  v. 
FUm,  I  Am.  St.  Rep.  398. 
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Last  premlam 
due  before 
death  not  paid, 
Policy-money 
paid  by 
mistake. 


renewal,  the  agent  of  the  company,  under  the  direc- 
tion of  the  insured,  filled  out  and  countersigned  a 
receipt  which  had  been  previously  signed  by  the 
company,  purporting  to  renew  the  policy  for  another 
year,  and  also,  at  the  request  of  the  insured,  retained 
the  receipt  in  his  oflBce,  where  it  remained  at  the 
time  of  the  death  of  the  insured,  it  was  held  in 
America  that  there  was  a  delivery  of  the  renewal 
receipt  which  continued  the  policy  in  force  (/). 

Mr.  Solari  effected  a  policy  of  insurance  on  his 
life  with  the  Argus  Insurance  Company,  and  died 
without  having  paid  the  last  premium.  The  actuary 
of  the  company  informed  two  6f  the  directors  that 
the  policy  had  lapsed  by  reason  of  the  non-payment 
of  the  premium,  and  one  of  such  directors  wrote  on 
the  policy  in  pencil  the  word  "  lapsed."  Subse- 
quently, however,  the  insurance-money  was  paid  to 
the  executor  of  Mr.  Solari,  the  directors  who  drew 
the  cheque  having  forgotten  the  lapse  of  the  policy. 
Lord  Abinger,  in  giving  judgment,  said :  "  If  the 
party  makes  the  payment  with  full  knowledge  of 
the  facts,  although  under  ignorance  of  the  law,  there 
being  no  fraud  on  the  other  side,  he  cannot  recover 
it  back  again.  There  may  be  also  cases  in  which, 
although  he  might  by  investigation  learn  the  state 
of  facts  more  accurately,  he  declines  to  do  so,  and 
chooses  to  pay  the  money  notwithstanding.  In  that 
case,  there  can  be  no  doubt,  he  is  equally  bound. 
Then  there  is  a  third  case,  where  the  party  had  once 
a  full  knowledge  of  the  facts,  but  has  since  forgotten 
them.  I  think  the  knowledge  of  the  facts  which 
disentitles  the  party  from  recovering  must  mean  a 
knowledge  existing  in  the  mind  at  the  time  of  pay- 
ment "  (7M). 


Renewal  of  lu  a  caso  whorc   a  life   insurance  company  was 

policy. 


(0  Tennant  v.  Trarellers'  Ifumrance  Co,,  31  Fed.  Rep.  U.  S.  322. 
(m}  Kelly  v.  Solari,  9  M.  &  W.  54. 
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accustomed  to  send  to  its  agents  renewal  receipts  KeceiptH 
signed  in  blank,  with  authority  to  countersign  and  ^lank!  *^ 
deliver  them  as  required,  and  by  the  policy  actual  ^'''«*!.^ '*>'' 

^_  •■■.  •'  ,.,  premium. 

payment  of  the  premium  was  made  a  condition  pre- 
cedent, and  no  waiver  was  to  be  claimed  for  any- 
thing done  by  an  agent  unless  specially  authorised 
in  writing,  the  delivery  of  the  renewal  receipts  to 
the  insured  was  held  to  continue  the  policy  in  force 
from  year  to  year,  it  being  the  agent's  custom  to 
give  credit  for  the  premiums  with  the  knowledge  of 
the  company,  who  received  them  at  the  e^^piration 
of  the  credit  (ii). 

When  the    risk    is    imdertaken    in    any  event,  luMimnce 
whether  the  thing  to  be  insured  is  lost  or  not  lost,  i',]^;'**''"®' 
burnt  or  not  burnt,  living  or  dead,  the  risk  is  based  ^'*>  ^,^^"»  *^' 

^  premium. 

on  the  uncertainty  in  the  minds  of  assurer  and 
assured,  and  no  return  of  premium  can  be  had,  ex- 
cept for  fraud  of  the  insurer  since  the  policy  attaches 
(when  made)  irrespectively  of  the  condition  of  the 
subject-matter,  such  a  policy  being  grounded  on 
ignorance  of  both  parties  as  to  the  state  of  the  thing 
insured,  instead  of  on  knowledge  of  its  safety  and 
soundness  (o.) 

Premiums  are  especially  excepted  from  the  oper-  Premiums  not 
ation  of  the  Apportionment  Act,  1870  O^),  which  "^p^'"^""^^"- 
enacts  that  "nothing  in  this  Act  contained  shall 
render  apportionable  any  annual  sums,  payable  in 
policies  of  insurance  of  any  description."  But 
insurers  on  profits  frequently  reserve  the  right  to 
cancel  the  policy  at  any  moment  on  paying  back 
the  unearned  proportion  of  the  premiums. 

Refusal  to  receive  premiums  after  the  risk  has  Refuaai  to 

receive 

• . Iiremiums. 

Bemedr. 


(«)  T^nmitt  V.  Trarellert'  Itmuvance  Co.,  31  Fed.  Rep.  U.  S.  322. 
(o)  Gifard  v.  Queen  Inaurance  Co.,  i  Han.  (New  Bruns.)  432,  439, 
per  Ritchie,  C.J.   Blackburn,  Linoe,^'  Co,  v.  Vigors,  12  App.  Cas.  531. 
(/»)  33  *^  34  Vict.  c.  35,  s.  6. 
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been  accepted  is  ground  for  action  for  damages  (qX 
and  it  would  seem  that  an  action  will  lie  for  specific 
performance  of  a  contract  to  insure  or  grant  a 
policy  (r)  or  for  a  declaration  that  there  is  a  valid 
and  subsisting  insurance  (s). 

Where  policy         Whcro  a  coutract  of  insurance  is  ultra  r/;r.s%  the 
^miuMmust  would-be  insurcr  can  only  exonerate  himself  from 
be  returned,      liability  Under  such  a  contract  by  repaying  the  pre- 
miums which  he  has  gained  by  the  contract  (t). 

Such  a  case  arises  where  the  policy  is  made  with 
a  corporation  whose  powers  are  limited  by  statute, 
charter,  articles  of  association,  or  otherwise,  and  such 
powers  are  exceeded. 


(y)  JPXie  V.  Phcpnlx,  26  Missouri  383.  Day  v.  Connecticut  0».. 
45  Conn.  480. 

(r)  Linfitrd  v.  Prorlncial  Horse  and  Cattle,  Si'C,  Co,,  34  Beav.  291. 
10  Jur.  N.  S.  1066.  II  L.  T.  N.  S.  330,  5  N.  R.  29.  Penley  r.  Beacon. 
^'C,  Co.,  7  Grant  (U.  C.)  130.    Day  v.  Connect icut  Co,,  45  Conn.  480. 

(«)  See  ante,  p.  40. 

(t)  Re  Phanix  Co,,  BvryesM  and  Stock's  Case,  2  J.  &  H.  441,  31  L.  J. 
Ch.  749,  10  W.  R.  816. 
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CHAPTER  IV. 

THE    RISK. 

The  most  Important  part  of  insurance  is  determina-  Fixing  tbe 
tipn  of  the  risk.     The  insurer  can  only  adjust  his  p«™"'°*- 
premium  profitably  if  he  knows  accurately  the  nature 
of  the  risk  which  he  is  asked  to  take  upon  himself ; 
and  the  assured,  if  he  withhold  from  the  insurer  any 
necessary  data  for  estimating  the  natiure  of  the  risk, 
which  he  ought  to  have  supplied    to  the  insurer, 
will,  when  a  loss  occurs,  find  that  he  has  been  insured 
only  in  name,  and  that  by  his  own  inadvertency  he 
loses  not  only  his  property  but  probably  also  his 
premiums  (a).     For  the  rule  that  the  utmost  good  uberrima, fides 
faith  must  be  observed,  which  is  peculiar  to  this  con-  I^i„rer°anti 
tract,  requires   that  the  insurer  should   be  as  well  i'**^'^**- 
informed    as   the  assured  of  all  the  circumstances 
constituting  or  increasing  the  risk  which  is  offered  to 
the  insurer  (h),  and  if  he  is  not  so  informed  in  fact, 
from  whatever  cause — eg.,  an  alteration  in  the  risk 
between  the  date  of  the  promise  to  insure  and  the 
tender  of  the  premium  (c),  he  is  not  liable  to  give 
any  idemnity. 

Most  policies  of  insurance  other  than  marine,  and  Time  policies, 
many  marine  policies,  are  time  policies,  taken  out  for 
a  fixed    and  certain  period  of  time.     Under   such 
policies  the  assurance    expires  the    latest  moment 

(i)  SihhaU  V.  Hill,  2  Dow  (H.  L.)  263. 

{h)  Vide  per  Shee,  J .,  in  Batfig  v.  Hewitt,  L.  R.  2  Q.  R.  595,  610, 
36  L.  J.  Q.  B.  282, 15  W.  R.  1 172.  See  art.  2485,  Civil  Code  of  Lr.  Can., 
which  accords  with  English  law.  . 

(r)  Canning  v.  Hoare,  i  Timeii  L.  R.  526. 
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of  the  last  day  therein  named  (rf),  unless  a  special 
time  is  named  in  the  policy.  And  even*  if  the  days 
of  grace  are  passed,  many  insurers  will,  if  no  loss  has 
happened  and  no  increase  of  risk  has  occurred,  allow 
the  policy  to  be  rehabilitated  on  payment  of  the 
arrears  with  or  without  a  fine  for  delay. 

Sometimes  attempts  are  made  to  construe  time 
policies  as  voyage  policies  («),  but  the  Courts  have 
not  encouraged  them. 

voyjure  Voyage  policies  against  land  risks  are  sometimes 

jwiicieson  taken  out,  but  are  not  so  common  as  time  policies. 
They  cover  the  things  insured  between  certain  geo- 
graphical limits.  Practically  they  impose  upon  the 
insurer  the  liability  of  the  common  carrier  between 
the  two  ends  of  the  journey.  The  risk  begins  in 
such  policies  when  the  goods  start  or  get  into  the 
carriers  hands  (/),  and  continues  from  thence  until 
arrival  in  the  hands  of  the  consignee  or  other  speci- 
fied determination  of  the  transit,  but  it  will  not 
continue  during  a  deviation  (g).  In  some  cases  the 
carrier  makes  himself  the  insurer.  Thus  railway 
companies  will  grant  insurances  on  goods  carried  by 
them  for  the  safe  carriage  of  which  they  are  not 
liable  under  the  Carriers  Acts.  In  an  American 
case,  where  goods  in  transit  were  destroyed  by  fire, 
the  Bill  of  Lading  exempted  the  carrier  from  liability 
for  loss  by  fire,  the  Court  held  that  it  devolved  on 
the  carrier  to  show  that  the  fire  did  not  occur  through 
carriera'         his  negligence  (A).     No  questions  as  to  days  of  grace 

iieg:Ugencc. 

{d)  IsHOCs  V.  Royal,  L.  R.  5  Ex.  296,  39  L.  J.  Ex.  189,  22  L.  T.  N.  S. 
681,  18  W.  R.  982. 

{e)  Crowley  v.  CoJien,  3  B.  &  Ad.  478,  i  L.  J.  N.  S,  K.  B.  158.  Joyc€ 
V.  Kennartl,  L.  R.  7  Q.  B.  78,  41  L.  J.  Q.  B.  17,  25  L.  T.  N.  S.  932, 
20  W.  R.  233. 

(/)  Boehm  v.  Caombe,  2  M.  &  S.  172. 

Ig)  Pearson  v.  Commercial  UnioHy  I  App.Cas.  498, 45  L,  J.  C.  P.  761, 
35  L.  T.  N.  8.  445,  24  W.  R.  951.  But  see  Ch^irlestown  Railroad  Cb. 
V.  Fitchburg  Mutnul  Fire,  73  Mass.  64,  where  carriages  in  use  on  a 
railway  were  held  to  be  insured  on  a  branch  not  owned  by  the  assured. 

(//)  Rifan  V.  M,  K,  ^-  T,  Ry.  Co^  57  Am.  Rep.  589. 
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or  the  like  can  arise  on  voyage  policies,  since  under 
the  contract  the  liability  lasts  for  the  whole  journey. 
The  real  question  is,  what  constitutes  arrival  ?  A 
common  case  of  voyage  policies  on  land  risks  is  that 
of  railway  insurance  tickets  for  a  particular  journey. 
Undoubtedly  these  would  not  cover  an  intentional 
deviation  from  the  route  for  which  they  were  issued, 
but  would  cover  risk  of  an  accident  caused  by  the 
points  going  wrong,  and  diverting  the  train  from  the 
direct  route  to  a  branch  line. 

The  commencement  of  the  risk  in  the  absence  of  Before  aeiiviry 
special  stipulation  is  not  conditional  on  the  dehvery  ^^  ^"^■^* 
to  the  assured  of  the  pohcy,  provided  that  the  first 
premium  is  paid,  and  that  the  contract  is  in  all 
other  respects  complete,  and  in  such  a  case  even 
death  before  complete  delivery  of  the  policy  is  no 
bar  to  recovery  unless  so  stipulated  (i).  And  where 
a  fire  occurred  after  a  deposit  was  paid  to  an  agent, 
but  before  the  policy  was  issued,  the  company  was 
held  Uable  (k). 

But  it  would  have  been  otherwise  if  the  deposit  Liability  not 
had  not  been  paid,  for  "  an  agreement  to  undertake  where  rifk 
to  reUeve   against    risks    necessarily  assumes  that  ^^™^\ 
when  it  comes  to  be  fulfilled  by  issuing  the  policy, 
the  events  are   still  risks,  and  docs  not   apply  if 
before  fulfilment,  and  there  being  no  delay  for  which 
the  insurer  is  alone  responsible,  the  events   have 
been  converted  into  certainties  "  (0- 

The  risk  taken  is  entire.     If  it  has  once  attached  Risk  entire, 
no  apportionment  of  premium  can  take  place,  even 

(0  Citoper  V.  Pacific  Mutual,  8  Am.  Rep.  705.  Newmun  v.  Jiehfen, 
76  L.  T.  228,  affd-'in  C.  A.  Feb.  14,  1884.  Canning  v.  Farquhai\ 
16  Q.  B.  D.  727,  55  L.  J.  Q.  B.  225,  34  W.  R.  423,  2  Times  L.  K.  386, 

<*)  Maekie  v.  European  Amtrance  Co.^  21  L.  T.  N.  S.  102,  17  W.  R. 
9S7. 

(0  The  Sickneee  and  Accident  Intnrance  AssociatUm  v.  Tlie  General 
Arrident  Imntrance  Corparatkmy  29  Sco.  L,  Rep.  at  page  840,  per  the 
Li>rd  President. 
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Policy- 
covers  Beveral 
loflses  up  to 
amount 
iusnred. 


if  the  policy  subsequently  becomes  forfeited  (m). 
Questions  occasionally  arise  as  to  whether  the  risk 
is  taken  from  year  to  year  or  from  quarter  to 
quarter  (n) ;  and  in  a  case  where,  the  annual  pre- 
mium being  payable  by  quarterly  instalments,  with 
a  proviso  that,  if  the  assured  should  .die  before  the 
whole  of  the  quarterly  payments  become  payable, 
the  company  should  retain  from  the  sum  assured 
sufficient  to  pay  the  whole  of  the  premiums  for  that 
year,  the  party  died  within  the  first  twelve  months 
after  the  third  quarterly  instalment  was  due  but 
before  it  was  paid,  it  was  held  that  the  assured 
could  not  recover,  as  the  instalment  had  not  been 
punctually  paid  (o). 

A  policy  for  a  year  covers  all  losses  within  the 
year  up  to  the  amount  named.  If  half  a  dozen 
small  fires  happen,  the  insurer  must  pay  the  damage 
on  each.  And  it  would  seem  that  if  a  fire  to  the 
full  amount  happened  for  which  the  assured  was 
indemnified  from  other  sources,  his  policy  would 
still  be  alive  for  the  rest  of  his  year  and  in  case  of 
another  fire  (jj). 

This  view  must,  it  is  submitted,  be  correct,  for  it 
would  seem  absurd  to  contend  that  if  a  pair  of 
curtains  had  been  burnt  and  paid  for,  the  whole 
liability  of  the  insurer  was  thereby  extinguished 
for  the  year  (q).  The  only  mode  of  extinguishing 
liability  during  the  year  is  actually  paying  damage 
to  the  full  amount  insured.  On  the  other  hand, 
as   soon  as  the  maximum   sum   insured  is  paid  in 


(///)  Tj/rie  v.  Fletcher,  2  Cowp.  668,  33  k  34  Vict.  c.  35. 

(rt)   Wanty.  Blunt,  12  East  183. 

{0)  Phwnix  Life  A»»urance  Co.  v.  Sheridan,  8  H.  L.  C.  745.  31 
L.  J.  Q.  B.  91,  3  L.  T.  N.  S.  564,  7  Jur.  N.  S.  174. 

(/y)  Smith  V.  CoUmial  Mvtual,  6  Victoria  L.  11.  200.  See  Croiclry 
V.  Cohen,  3  B.  &  Ad.  478,  i  L.  J.  N.  S.  K.  B.  158. 

{(/)  See  Crowley  v.  Cohen,  ^  B.  &  Ad.  478,  I  L.  J.  K.  B.  158  (1832), 
deciding  against  a  contention  that  the  policy  was  exhausted  when 
goods  to  the  amount  named  therein  had  been  carried  in  the  plaintift'^s 
canal  barges. 
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respect  of  a  loss,  the  insurer's  liability  is  exhausted, 
although  the  year  has  not  expired. 

In  fire  policies  the  insurers  frequently  reserve  the  Tenniiuition  of 
right  to  terminate  the  insurance  either  at  the  end  ^®  ^^' 
of  a  year  or  period  for  which  a  premium  is  paid,  or 
at  any  time  on  repaying  the  unearned  proportion  of 
premium.  If  they  elect  to  terminate  before,  but  do 
not  repay  the  premium  till  after  a  fire,  it  would 
seem  their  election  is  still  valid  (r),  as  the  notice 
may  operate  from  its  delivery,  and  need  not  name 
a  future  day  for  termination  (5).  Notice  to  the 
assured's  agent  for  procuring  the  insurance  will 
usually  be  insufficient.  Under  ordinary  circum- 
stances the  notice  should  be  given  to  the  assured 
himself  (t). 

The  duration  of  a  life  risk  is  purely  a  matter  of  Duration  of 
contract,  and  it  depends  on  the  terms  of  the  policy  ^^ 
under  which  each  insurance  is  made  whether  the 
insurer  can,  or  cannot,  terminate  the  insurance  and 
refuse  further  premiums. 

The  dates  between  which  the  pohcy  is  expressed 
to  endure  may  be  exclusive  or  inclusive,  accoiding 
to  the  form  of  expression  used,  and  the  context  and 
subject-matter.  In  old  policies  the  words  "  for  one 
year  from  the  date  "  are  found,  and  that  raised  a 
doubt  whether  the  first  day  was  exclusive  or  inclu- 
sive {ii).  At  present  all  well-drawn  policies  name 
the  days  when  insurance  will  begin  and  end,  and 
whether  such  days  are  exclusive  or  inclusive,  and 
even  the  hour  of  the  day  at  which  the  insurer's 
liability  ceases.     If  the  hout  were  not  specified,  the 

(r)  Cain  v.  LaticMthire^  27  U.  C.  (Q.  B.)  217. 

(»)  Ibid.  453. 

(t)  Grace  v.  American  Itmt ranee  Co.,  109  U.  S.  (2  Davis)  278. 

(«)  Pugh  V.  Dnk'e  of  Leed*^  2  Cowp.  714,  Lord  Holt's  view  in 
Hovard'*  Ca*e,  2  Salk.  625,  i  Lord  Kaym.  480,  notifoUowed.  Isaaof 
V.  Hoyal  £jFchange.  L.  R.  5  Ex.  296,  39  L.  J.  Ex.  189,  22  L.  T.  N.  S. 
681,  18W.R.982. 
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insurance  would  continue  to  the  last  minute  of  the 
day,  for  ambiguous  and  doubtful  phrases  would  be 
construed  against  the  company.  "  Verba  fortius 
accipiunter  contra  proferentem." 

Word "  from."  The  effect  of  the  word  "  from "  in  such  an 
expression  as  "  for  twelve  calendar  months  from 
24th  Nov.  1887"  is  to  exclude  24th  Nov.  1887, 
and  to  include  24th  Nov.  1888,  in  the  period  of 
insurance  (x). 

"  From  the  A  limitation  "  from   the  time  of  damage  occur- 

SLoti^u"*^™*^'^  ring "  means  from  the   occurrence  causing  damage, 

not  from  the  time  when  the  whole  consequent  damage 

was  suffered  (y),  at   least  when  the  occurrence  was 

apparent. 

Word  "until."  The  word  '*  until  "  in  a  policy  of  insurance  in- 
cludes and  extends  the  insurance  over  the  last  day 
of  the  period  for  which  it  is  effected.  Thus  certain 
goods  were  insured  against  fire  by  a  policy  in  which 
the  insurance  was  expressed  to  be  "  from  the  1 4th 
Feb.  1868  until  the  14th  Aug.  1868,  and  for  so 
long  after  as  the  assured  should  pay  the  sum  of  225 
doU^s  at  the  time  above  mentioned."  The  goods 
were  burnt  in  the  night  of  14th  August  1868, 
the  insurance  not  having  been  renewed,  and  it  was 
held  that  the  insurance  continued  during  the  i4tb 
August,  and  the  loss  was  therefore  covered  by  it  (z). 

Life  poiiuk'H.         If  a  man  receives  a  mortal  wound  or  contracts  a 
Duretion  of      mortal  diseasc  within  the  period  for  which  the  in- 
surance is  expressed  to  continue,  death  must  ensue 
within  such  period  to  enable  the  policy-money  to  be 
recovered.  • 


(jr)  South  Staffordshire,  4'c,  v.  SickneM,  4'c,  (1891),  I  Q.  B.  402 
63  L.  T.  807,  60  L.  J.  Q.  B.  47.  Explained  in  She^ffield  drrporatioH 
V.  Sh4fth'eld  Electric  Light  Co.  (1898),  i  Ch.  209.  TIte  iSirkficas,  cSc, 
Association  v.  The  General  Accident  Ckrrporatum,  29  Sco.  L.  R.  836. 

(y)  Madden  v.  Lancaster  Coujity,  65  Fed.  Rep.  U.  S.  188. 

(c)  Isaacs  v.  Boyal  Insurance  Co.,  L.  R.  5  Jfix.  296,  39  L.  J.  N.  S. 
Ex.  189,  22  L.  T.  N.  S.  681,  18  W.  R.  982. 
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If  it  occur  ever  so  sHort  a  time  afterwards,  the  Death  must 
liability  of  the  insurer  is  extinct  (a).  Life  policies  Zn^T"" 
being  in  most  cases  for  whole  life,  the  question 
arising  is  usually  not  whether  the  death  is  within 
the  time,  but  whether  it  is  within  the  terms  of  the 
policy.  But  the  other  case  occasionally  arises.  Men 
have  sometimes  been  too  ill  to  think  about  business 
when  the  time  for  pa)dng  their  premiums  comes  (h), 
and  if  they  die  of  the  illness  without  the  premium 
having  been  first  paid,  their  representatives  are  at 
the  mercy  of  the  insurers.  The  Court  will  construe 
the  policy  according  to  its  express  terms,  and  will 
not  hold  it  sufficient  that  the  conditions  therein 
contained  had  been  complied  with  as  nearly  as  may 
be.  In  Want  v.  BIuTit  (c)  the  stipulation  was  that  Cy  prh 
the  assured  should  pay  the  premiums  on  a  certain  inappii«ibie. 
day  with  fifteen  days'  grace.  He  died  within  the 
days  of  grace,  and  his  executors  paid  the  premiums 
within  them.  But  the  Court  of  Queen's  Bench  inter- 
preted the  policy  as  meaning  that  the  assured  must  be 
alive  to  pay  the  premium,  and  that  the  policy  had  ex- 
pired in  the  ordinary  course  on  the  day  when  the  new 
premium  fell  due  (rf).  The  case  of  Stuart  v.  Free- 
mi.n  (ante,  p.  no)  appears  to  differ  from  this  ruling. 

All  facts  and    circumstances   diminishing  or  in-  Elements  of 
creasing  the  likelihood  that  the  event  insured  against  ^^®  ^^' 
will  happen  soon  or  later  are  elements  (e)  constituting 
the  risk  to  be  undertaken  by  the  insurer. 

In  insurance  against  fire  an  exact  (/)  description  of 


{a)  Lockyer  v.  Ottley,  i  T.  R.  254.  In  accident  i)olicies  it  is* 
otherwise  by  express  stipulation. 

{b)  Want  V.  Blunt,  12  East  183  (1810}. 

if)  12  East  187. 

{d)  In  America  a  case  occurred  where  a  man  on  his  way  to  pay  his 
premium  was  paralysed  and  died.  Ilourell  v.  Knickerbocker  4  Am. 
^'^l'-  ^7S»  44  ^'  Y.  276.  The  Court,  not  unanimously,  upheld  the 
p*)licy. 

.n  See  Boyd  v,  DuboU,  3  Camp.  133.  Taylor  v.  BufibaVf  L.  R. 
4  <'.  P.  206,  38  L.  J.  C.  P.  178,  17  W.  R.  382. 

(/)  Friedlander  v.  London  AsKurance,  i  M.  &  Rob.  171.  Dobttonx. 
Ko^h^by,  M.  &  M.  90. 
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vvTiiHabifUra,  property  to  be  insured  is  most  material  in  determi- 
ning the  risk  (</).  A  wooden  house  in  a  town  is  far 
more  likely  to  be  burnt  down  than  a  brick  or  stone 
building.  A  house  in  a  street  which  has  a  party-wall 
running  right  up  to  the  roof  is  not  in  the  same 
danger  from  fires  in  adjacent  buildings  as  one  not  so 
divided  oflF.  A  detached  house  is  only  subject  to 
risks  of  fire  from  within.  And  some  articles,  such  as 
gunpowder  and  petroleum,  are  only  insurable  at  very 
high  rates  if  insurable  at  all,  while  iron  and  stone 
in  an  ironmaster's  or  stonemason's  yard  will  rarely 
need  insurance  at  all.  Insurers  will  not  usually  in- 
sure against  the  inherent  vices  of  anything,  such 
as  liability  to  spontaneous  explosion  or  combus- 
tion {h) ;  so  if  a  horse  is  to  be  insured  his  vices  are 
elements  in  the  risk,  as  would  be  the  state  of  a 
haystack. 

Kiemonts  of  Whcu  a  housc  is  iusurcd,  not  only  its  character  and 

the  rink.  construction  are  elements  in  the  risk,  but  also  its 

locality  ;  for  an  insurance  against  fire  necessarily  has 
regard  to  the  locality  of  the  subject-matter  of  the 
policy,  the  risk  being  probably  different  according  to 
the  place  where  the  subject  of  insurance  happens  to 
be  (z).  This  has  been  held  of  a  fire  policy  for  three 
months  on  a  ship  in  wet  dock  with  liberty  to  go  into 
dry  dock,  and  the  assured  failed  to  recover  because 
the  vessel  got  outside  the  permitted  limits,  and  was 
there  burnt  (k). 


(<y)  yewcastle  Fire'Co.  v.  M'Morran^  3  Dow  (H.  L.)  255.  ^w/w  v. 
Xiit'wmil  Jmnraivce  Co.,  Jones  &  Carev,  316  (Ir.)-  Stok^^  v.  Citj-, 
I  H.  &  N.  320,  26  L.  J.  Ex.  113,  28  L.  f.  161.  3  Jur.  N.  S.  45.  5  W.  R. 
89.  Slllrm  V.  Thornton,  3  E.  &  B.  868,  2  W.  R.  524, 23  L.  J.  Q.  B.  362, 
23  L.  T.  187,  18  Jur.  748. 

(/(f)  Dudgeon  v.  Pembroke^  2  App.  Can.  296,  46  L.  J.  Q.  B.  409,  36 
L.  T.  N.  S.  382,  25  W.  R.  499. 

(/)  Peai'Mtn  v.  Commercial  Cnion^  i  App.  Cas.  at  505,  45  L.  .J.  C.  P. 
861,  35  L.  T.  N.  S.  445,  24  W.  R.  951.  Holland  v.  yorth  liritixh  and 
Mercantile,  14  Lr.  Can.  Jur.  69.  M'Ciure  v.  Lancashire^  6  Ir.  Jnr. 
N.  S.  63,  72. 

(h)  Gorman  v.  lland-in-lland,  Ir.  L.  R.  ii  C.  L.  224  ;  and  as  to  the 
American  views  on  the  subject  see  English  v.  Franhlin  Co.^  54  Am. 
Rep.  377.  and  Nozas  v.  yorth-Wextern  Co.,  54  Am.  Rep.  631. 


THE    RISK.  123 

Any  special  fact  as  to  neighbouring  buildings 
which  would  increase  the  risk  must  also  be  disclosed  ; 
^ .'/.,  that  a  fire  has  just  happened  next  door  (I). 

If  the  thing  insured  is  personal  property,  the  re- 
moval of  it  usually  ends  the  insurance  (??0- 

There  are  many  cases  of  land  insurance  on  movable  Locality  iiad 
things,  such  as'railway  stock,  carriages,  agricultural  ^^^^  ^°- 
implements,  and  goods  in  transit.  In  such  cases  the 
position  of  the  thing  is  not  so  essential  to  the  risk  as 
in  insurance  on  houses  and  furniture.  But  even  they 
are  insured  within  certain  limits,  and  if  burnt  or  lost 
outside  these  limits,  there  would  be  small  chance  of 
recovery  (?«). 

And  in  the  case  of  a  life  policy  expressed  to  insure  ute  policy 
against  risk  in  a  certain  latitude,  if  the  assured  go  to  ^^^^' 
a  more  insalubrious  latitude  and  there  die,  his  repre- 
sentatives cannot  recover  on  the  policy  (0). 

Tobacco  was  insured  as  in  Nos.  189,  191,  of  a  Locality, 
street.  It  never  was  in  either,  but  in  187.  The  risk*  ^ 
Court  declined  to  rectify  the  policy  on  the  ground  of 
mutual  mistake,  and  would  not  alter  it  on  the  ground 
that  the  agents  would  have,  with  equal  readiness, 
taken  the  risk  in  187.  The  ground  of  decision  was 
that  locality  is  important,  and  that  if  it  is  specified 
the  risk  cannot  be  extended  even  to  an  adjoining 
building  (j?). 


(0  Bftfe  V.  Turner,  6  Taunt.  338. 

(w)  Gornutn  v.  Hand-in- Hand,  Ir.  L.  R.  11  C.L.  224  ;  and  as  to  the 
American  views  on  the  subject  see  JCnglM  v.  Franklin  Co.,  54  Am. 
Rep.  377,  and  Xozas  v.  XorthWeMern  Co.,  54  Am.  Rep.  631. 

(«)  Pearton  v.  Commercial  Union,  uhi  ftnpra.  Grant  v.  Etna,  8  Jur. 
N.  S.  705,  15  Moore  P.  C.  516,  10  W.  R.  772,  6  L.  T.  N.  S.  735. 

[0)  SeeBeed  v.  LamfoMer  Fire  6J>.,  90  N.  V.  302.  Fowler  v.  Scottish 
f^l^itaUe.  28  L.  J.  Ch.  225,  4  Jur.  N.  S.  1 169,  7  W.  R.  5,  32  L.  T.  1 19. 

(/>)  Severance  v.  Continental  Ituturanre  Co.,  5  Bissell  (U.  S.  Cir.  Ct.) 
J^6.  See  Pearson  v.  Commercial  f'nion,  i  App.  Ca-s.  428,  supra. 
Hvrden  \.  Commercial  I'nion,  5  N.  S.  W.  Law  309,  affd.  in  P.  C.  1887. 
Hdland  v.  North  Brititth  and  Mercantile,  14  L.  R.  Can.  Jur.  69. 
*'<ampiton  v.  Security  Insurance.  Co.,  133  Mass.  46. 
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InHuraiice 

1(>C«1. 


Full  infor- 
mation 
ni'cesAary. 


Only  those  goods  are  within  the  risk  which  are  in 
the  place  specified.  The  policy  does  not  cover  them 
if  removed,  except  by  assent  of  the  insurers  attested 
by  indorsement  on  the  policy  (j). 

In  RoUaiid  v.  North  British  and  Mercantile  (r) 
(a  Canadian  case),  Mackay,  J.,  said,  "  The  place  in 
which  things  are  is  always  a  motif  determinant  of  the 
contract.  It  is  of  the  essence  thereof  that  the  things 
and  their  position  should  be  known  by  both  parties. 
When  goods  are  insured  in  a  building,  all  infor- 
mation should  be  communicated  to  the  insurer  to 
enable  him  to  appreciate  the  risk ;  cjj.y  of  what 
material  the  building  is,  its  situation,  distance  fron) 
other  buildings,  whether  connected  with  others,  and 
so  forth.  There  must  be  perfect  understanding  as  to 
the  thing  insured,  otherwise  there  is  no  convention." 

And  in  mercantile  fire  poUcies,  no  risk  is  taken  of 
goods  loading  or  unloading  unless  specially  bargained 
for. 


Good>  ooTortMl 
oflcertainablo 
at  (late  of  tiro. 


A  fire  risk  does  not  include  the  risk  of  household 
furniture  during  removal,  and  it  is  consequently 
necessary  either  to  insure  (if  desired)  during  removal, 
if  it  be  to  a  great  distance,  or  to  make  the  carrier 
take  the  risk  of  fire. 

Whether  a  policy  cover  goods  in  a  place  at  the 
time  of  a  fire,  or  only  those  which  were  there  at  the 
time  when  the  policy  was  made  and  continue  to  be 
there  at  the  time  of  the  fire,  depends  on  the  wording 
of  the  policy  or  whether  the  goods  are  generally 
described  or  specially  indicated  (s). 


{q)  Theobald  v.  liaUiraij  Pagftengerii'  Ok,  io  Ex.  45,  18  Jur.  58 J, 
2^  L.  J.  Ex.  249.  23  L.  T.  222,  2  W.  K.  528.  M'Clure  v.  Lancashire 
J" ire,  6  Jr.  Jiu*.  N.  S.  63.  Rolland  v.  Soiih  Biiti»h  and  Merchantile, 
14  Lr.  Can.  Jur.  69. 

(;•)  14  Lr.  Can.  Jur.  69. 

(jt)  Halhead  v.  Ytmng,  6  E.  &  Bl.  312,2  Jur.  N.  S.  970.  25  L.  J.  Q.  R 
290,  27  L.  T.  100,  4  W.  11.  530.  JtarriwH  v.  AV/w,  7  E.  A:  Bl.  465. 
3  Jur.  N.  S.  908,  26  L.  J.  Q.  B.  236,  29  L.  T.  76,  5  W.  R.  494. 
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Following  this  rule,  the  Irish  Exchequer  decided 
that  new  hay  put  on  a  rick  which  had  been  specifically 
insured,  in  substitution  for  hay  which  was  thereon  at 
time  of  insurance,  was  not  within  the  policy  (t). 

Where  no  specific  description  is  given  it  would  11  jroo^is  not 
seem  that  a  fire  policy  will  cover  goods  in  the  place  ^TcJ^^dvera 
named  to  the  amount,  regardless  of  the  bringing  in  "JJ^p^*"^®""^ 
or  taking  out  of  particular  («)  articles,  and  taking 
account  only  of  the   quantity  on   the  premises  at 
time  of  the  fire   and  the    interest  of  the  assured 
therein.     But  an  ordinary  fire  policy  is  not  like  a 
merchant's  floating  policy' in  the  mode  in  which  the 
damage  is  calculated  (x).     The  method  indicated  in 
Crowley  v.  CoJie7i  (y)  only  applies  to  policies  where  the 
risk  is  in  several  vehicles  of  transport.     Nor  will  an 
ordinary  household  fire  policy  include  the  property 
of  visitors  or  servants. 

The  risk  varies  as  the  mode  of  user,  and  insurers 
classify  fire  risks  in  buildings  very  much  according 
to  the  use  to  which  they  are  put. 

It  is  sufficient  to  state  the  use.    The  assured  need  r«er  of  subject 
not  communicate  facts  relating  to  the  general  course  "^  *"**""*"*'*• 
of  the  particular  trade  for  which  the  premises  in- 
sured, or  containing  the  things  insured,  are  used,  as 
all  these  things  are  supposed  to  be  within  the  know- 
ledge of  the  insurer  (z). 

That  a  house  is  empty  also  increases   the  risk,  rnaurancf  on 

vacant 
build hisfs. 

(t)  GormuH  v.  Hand-in-Hand,  I.  R.  ii  C.  L.  224(1877).  British 
American  Insurance  v.  Joseph^  9  Lr.  Can.  Rep.  448. 

(»)  Butler  V.  Standard  Fire,  4  U.  C.  (App. )  391.  British  Americtiif 
Insurance  Co,  v.  Jo9eph,  9  Lr.  Can.  Rep.  448.  (Wzier  v.  Phwnij-  Co.. 
2  Han.  (New  Bruns.)  200. 

(*)  Th4fmpiKfn  v.  Montreal  (1850),  6  U.  C.  (Q.  B.)  319,  per  Robin- 
son,  C.J.     Peddie  v.  Quebec  Co..  Stuart  (Lr.  Can.)  174  (1824). 


{*/)  3  B.  &  Ad.  478,  I  L.  J.  O.  S.  K.  B.  158. 
(-•)  Per  Sh(  ~  " 


, ,      -•  Shee,  J.,  in  Bate^  v.  Hewitt^  L.  R.  2  Q.  B.  595.  at  610, 
28  L.  J.  Q.  B.  282,  15  W.  R.  1 172. 
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Steam-eDgfine, 
user  of. 


Alterationf». 


But  this  would  be  rather  because  the  house  while 
vacant  would  be  unguarded,  than  because  such  occu- 
pancy comes  under  the  head  of  user. 

In  America  leaving  a  house  vacant  is  not  deemed 
a  sufficient  ground  for  avoiding  a  policy,  except 
where  special  stipulations  are  made  to  that  effect  («) ; 
and  even  where  the  policy  contains  stipulations  as  to 
occupation,  mere  temporary  absence  is  not  deemed 
fatal  to  the  claim  of  the  assured  (&).  Where  a  state- 
ment of  intention  to  use  the  thing  insured  in  a  par- 
ticular manner  did  not  amount  to  a  warranty  that 
it  should  only  be  so  used,. the  assured  could  recover 
although  there  had  not  been  such  user  (c). 

The  presence  of  a  steam-engine  on  premises  must 
be  stated,  but  when  it  is  known  to  be  there,  it  need 
not  be  confined  to  one  specific  use  unless  so  stipu- 
lated; and  a  mere  increase  of  danger  in  a  new 
method  of  using  a  machine  will  not  vitiate  the  insur- 
ance unless  there  be  a  condition  to  that  effect  (rf). 
In  Baxendalc  v.  Harding  a  steam-engine  was  specified 
in  a  policy,  but  subsequently  it  was  attached  to  a 
horizontal  shaft  which  was  carried  through  a  floor 
and  connected  with  other  machines  erected  after 
the.  insurance  was  effected.  The  insurers  were  lui- 
aware  of  the  erection  of  these  machines,  but  on  the 
premises  being  burnt  the  assured  recovered  from  the 
company  (e). 

Where  alterations  or  new  erections  are  made  and 
assented  to  with  or  without  extra  premium,  damage 
by  fire  originating  in   the   new    buildings  will  be 


(a)  Caitlin  y, Springfield  Im,  Co.^  i  Sumner  (U.S.)  434,  per  Story,  J. 
(ft)  Shnchleton  v.  Sun  Fire  Office^  54  Am.  Rep.  379. 

(c)  OratUxy,  Mita  Inmirance  Co.^  15  Moore  P.  C.  516,  8  Jur.  N.  S. 
705,  10  W.  R.  772,  6  L.  T.  N.  S.  735. 

(d)  Whitehead  v.  Price,  2  Cr.  M.  &  R.  447,  i  Gale  151.  Mayall  v. 
Mitford,  I  N.  &  P.  732.  6  Ad.  &  E.  670.  Baxendale  v.  Harding^ 
4  H.  &  N.  445,  28  L.  J.  Ex.  236,  7  W.  R.  494. 

(^)  Baxend-ale  v.  Harding,  mpra. 
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within  the  policy  (/).  And  under  an  ordinary 
policy  the  insurers  will  be  liable  for  a  house  altered 
during  its  currency  if  such  alterations  do  not  in- 
crease the  risk.  But  there  may  be  no  liability  for  a 
fire  occuring  during  the  progress  of  the  work,  as 
what  is  called  "  builder's  risk  "  is  materially  greater 
than  that  of  an  ordinary  dwelling-house. 

In  the  absence  of  fraud  a  policy  is  not  avoided  Exceptional 
by  the  circumstance  that  subsequently  to  the  effect- JJ^  J^j^,^*"** 
incr  of  the  policy  a  more  hazardous  trade  has  with-  other  than 

®  .         ^      ,  -^  ,  .     -  ,      specified  in 

out  notice  to  the  company  been  carried  on  upon  the  policy,  even 
premises.  Thus,  when  premises  were  insured  against  incrSsed^does 
lire  by  the  description  of  a  granary  and  "  a  kiln  for  |[^^^^*^**^ 
drying  com  in  use "  communicating  therewith,  the  recoTerinsr. 
policy  was  to  be  forfeited  unless  the  buildings  were 
accurately  described  and  the  trades  carried  on 
therein  specified ;  and  if  any  alteration  were  made 
in  the  building  or  the  risk  of  fire  increased,  the 
alteration  or  increased  risk  was  to  be  notified  and 
allowed  by  indorsement  on  the  policy,  otherwise  the 
insurance  to  be  void.  The  assured  carried  on  no 
trade  in  the  kiln  except  drying  com,  but  on  one 
occasion,  without  giving  any  notice  to  the  insurers, 
he  allowed  the  owner  of  some  bark  which  had  been 
wetted  to  dry  it  gratuitously  in  the  kiln,  and  this 
occasioned  a  fire  by  which  the  premises  were  de- 
stroyed. Drying  bark  was  a  distinct  trade  from 
drying  com,  and  more  hazardous,  and  insurers 
charged  a  higher  premium  for  bark-kilns  than  corn- 
kilns;  but  it  was  held  that  the  assured  was  not 
precluded  from  recovering  (^). 

In  the  case  of  Pirn  v.  Reidy  Pim  carried  on  the 
business  of  a  paper-maker,  and  effected  an  insurance 
on  the  premises  in  which  the  business  was  carried 


(/)  Mackenzie  v.  Van  Sickle*,  17  U.  C.  (Q.  B.)  226. 
(g)  Shaw  v.  Bohberds,  A.  &  E.  75,  6  L.  J.  N.  S.  K.  B.  io6,   i  New 
ana  Ver.  279. 
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i'hnmcter  of 
building. 
ColTce-houpc 
not  inn. 


( 'huracter  of 
AK«<nred. 


Title  to  the 
property. 


on.  Subsequently  a  large  quantity  of  cotton  waste 
was  cleaned  and  dyed  there.  At  the  time  of  the  fire 
some  of  this  cotton  waste  was  in  the  mill,  and  it 
appeared  that  insurance  offices  generally  declined  to 
insure  premises  where  it  was  kept  or  used,  yet  the 
company  was  held  liable  (h).  The  ratio  decidendi  in 
these  cases  appears  to  be  that  nothing  short  of  an 
express  and  apt  stipulation  will  be  deemed  sufficient 
to  interfere  with  the  assured  s  ordinary  liberty  to  use 
his  property  as  he  wishes. 

It  was  held  in  a  case  at  the  begmning  of  the 
century  that  a  coflfee-house  did  not  come  under  the 
head  of  inns,  which  are  within  the  class  of  doubly 
hazardous  buildings,  and  that  insurance  thereof  at 
the  ordinary  rate  would  not  be  void.  But  the 
question  was  raised  by  a  landlord  seeking  to  eject 
for  breach  of  covenant  to  insure,  and  not  bj-  in- 
surers (i). 

The  character  of  the  person  assured  is  also  material 
to  the  risk  (k).  This  is  a  principal  reason  for  the 
conditions  restricting  assignment  usually  inserted  in 
fire  policies.  There  is  this  difference  between  the 
assignment  of  land  and  sea  policies,  that  in  the  former 
case  the  subject-matter  is  generally  within  the  con- 
trol of  the  assignee,  while  in  the  latter  both  ship  and 
goods  are  on  the  high  seas  and  cannot  be  prejudi- 
cially affected  by  the  assignment  to  a  person  who, 
though  he  owns  them,  cannot  affect  their  condition 
till  they  reach  port  and  the  risk  ends.  The  happen- 
ing of  many  previous  fires  on  the  assured's  premises 
goes  to  character  and  must  be  disclosed. 

The  title  to  the  property  of  the  assured  is  to 
some  extent  material  to  the  risk :  for  an  insurance 


(/O  6  M.  &  G.  I,  12  L.  J.  c.  P.  299. 

(i)  Doe  d.  Pitt,  V.  Laming,  4  Camp,  at  76,  per  Lord  Klleuborough 
(1814). 
(*)  Lfjm^ft  V.  DaUell,  4  Bro.  P.  C.  431,  cited  2  Ad.  &  K.  577. 
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without  interest  or  title  is  an  inducement  to  arson, 
offering  prospects  of  profit.  This,  however,  is  met 
by  the  statute  14  Geo.  III.  c.  48,  preckiding  the 
insured  from  recovering  beyond  his  interest.  In 
America,  in  the  absence  of  the  statute,  the  Coiu'ts 
have  met  the  difficulty  by  invoking  the  principles 
and  policy  of  the  Common  Law  (/). 

Insurers  usually  demand  to  be  informed  whether 
the  interest  in  the  house  or  property  insured  amounts 
to  total  or  partial,  absolute  or  limited,  ownership. 
But  in  this  country,  as  regards  houses,  precautions 
are  the  less  necessary,  owing  to  the  power  of  rein- 
statement given  by  s.  83  of  the  Party-walls  Act, 
1774  (m). 

This  section  reduces  the  risk,  as  the  insurance- 
money  may,  imder  the  provisions  of  this  Act,  be 
intercepted,  and  a  mdla  fide  insurance  may  thus 
become  imavailing. 

The  valuation  of  the  things  insured  is  also  material 
to  the  risk,  as,  if  it  is  excessive,  it  affords  the  assured 
a  prospect  of  gain  by  the  perils.  But  it  is  less 
material  in  fire  than  in  marine  policies,  as  the  policy 
is  open  and  not  valued,  and  valuation  is  not  very 
important  imtil  after  a  loss  (/i). 

What  may  or  may  not  be  included  in  a  fire  risk  wiiat  th©  fire 
very  much  depends  upon  the  terms  of  the  policy  and  ^^ew!^®° 
conditions.  But  the  CJourts  have  laid  down  certain 
rules  as  to  the  construction  of  such  policies  as  have 
come  before  them,  by  the  light  of  which  subsequent 
polices  have  been  drafted,  and  which  will  control  all 
such  instruments  in  the  absence  of  contradictory  or 
varying  stipulations. 

(0  Warnoek  v.  DaTis,  104  U.  S.  (14  Otto)  779. 

(»0  14  Geo.  III.  c.  78,  and  tide  mfra^  cap.  on  Reinstatement. 

(«)  lonides  v.  Pender^  L.  R.  9  Q.  B.  531,  43  L.  J.  Q.  B.  227,  30  L.  T. 
!f .  S.  547, 22  W.  R-  884.  Britton  v.  Royal,  4  F.  &  F.  905,  per  Willes. 
J.,  15  L.  T.  N.  S.  72. 

I 


I30 


THE    LAWS   OF    INSURANCE. 


What  the  word 
"fire"  In- 
cludes. 


The  word  fire,  in  contracts  of  fire  insurance,  is 
taken  in  its  ordinary  signification.  It  is  not  con- 
fined to  any  technical  and  restricted  meaning,  which 
might  be  applied  to  it  on  a  scientific  analysis  of  its 
nature  and  properties,  nor  should  it  receive  that 
general  and  extended  signification  which,  by  a  kind 
of  figure  of  speech,  is  sometimes  applied  to  the  term, 
but  it  should  be  construed  in  its  ordinary,  popular 
sense.  Unless  there  be  actual  ignition,  and  the  loss 
be  the  effect  of  such  ignition,  the  insurers  are  not 
liable;  cg.y  where  sugar  was  spoilt  by  great  heat 
through  a  register  being  closed,  but  there  was  no 
actual  ignition,  the  company  was  held  not  liable  (o). 
There  must  be  actual  ignition,  and  the  loss  must  be 
the  effect  of  such  ignition.  Not  that  the  identical 
property  to  which  the  damage  occurred  should  be 
ignited  or  consumed,  but  there  must  be  a  fire  or 
burning,  which  is  the  proximate  cause  of  the  loss. 
It  is  immaterial  how  intense  the  heat  may  be : 
unless  it  be  the  effect  of  ignition,  it  is  not  withhi 
the  terms  of  the  policy.  The  heat  of  the  sun  often 
contracts  timber,  from  which  losses  occur,  but  they 
would  not  be  considered  losses  by  fire  unless  there 
be  ignition,  and  the  destruction  arose  from  actual 
fire  (jp). 

The  insurers  agree  to  make  good  unto  the  assured 
all  such  loss  or  damage  to  the  property  as  shall 
happen  by  fire.  Thus  far  there  is  no  limit  to  their 
undertaking. 


Origin  of  fire 
does  not 
matter. 


If  the  loss  happen  by  fire,  unless  there  was  fraud 
on  the  part  of  the  assured,  it  matters  not  how  the 
flame  was  kindled,  whether  it  be  the  result  of  acci- 
dent or  design,  whether  the  torch  be  applied  by  the 
honest  magistrate  or  the  wicked  incendiary,  whether 


(o)  Austin  V.  Drew^  6  Taunt.  436,  4  Camp.  360,  Holt  N.  P.   126. 
March  130,  considered  in  Scripture  v,  L(noell,  64  Mo&s.  (10  Cush.)  356. 
{p)  Babeock  v.  Montgomery  Oo.^  6  Barb.  (N.  Y.)  637. 
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the  purpose  was  to  save  the  city  as  in  New  York 
or  the  country  as  at  Moscow,  whether  the  fire  be 
applied  to  gunpowder  in  the  basement  or  by  a  burn- 
ing shingle  on  the  roof  (Hillier  v.  Alleghany,  3  Penn. 
472,  per  Grier,  J.) ;  and  in  Angell  on  Insurance  it 
is  said :  '*  Fire  produced  by  the  friction  of  a  wheel 
in  its  axle,  which  consumes  the  wheel,  is  a  loss  of 
the  wheel  by  fire.  The  burning  of  a  barrel  or  other 
vessel  containing  quicklime  which  is  accidentally  sub- 
mitted to  the  action  of  water,  is  a  loss  by  fire  as 
to  the  vessel,  but  the  spoiling  of  the  lime  is  not 
such  a  loss.  So  the  spoiling  or  consuming  of  any 
two  chemical  fluids  by  process  of  combustion  is  not 
a  loss  by  fire  as  to  either  of  the  ^bstances,  but  as 
to  any  third  body  it  is  such  loss.  Similarly,  heat  or, 
fire  produced  by  vegetable  fermentation,  as  when 
a  hayrick  takes  fire  by  its  own  heat,  is  not  a  loss 
by  fire  as  to  the  vegetable  collection,  but  as  to  sur- 
rounding bodies  it  is  ''  (Angell  155). 

Insurance  against  fire  does  not  include  damage  Explosion, 
by  mere  heat  and  smoke  from  the  ordinary  fireplaces 
if  there  has  not  been  actual  ignition  (q) ;  nor  will  it 
include  damage  by  explosion,  unless  specially  stipu- 
lated, or  there  has  been  actually  a  fire  within  the 
building.  On  this  ground  the  Courts  refused  to 
grant  damages  for  injury  to  property  by  the  ex- 
plosion of  the  Erith  Powder  Mills  in  1864  (r),  hold- 
ing that  damage  by  atmospheric  concussion  by  ex- 
plosion caused  by  fire  was  too  remote.  Bramwell, 
B.,  explained  fire  as  meaning  either  ignition  of  the 
article  itself  or  a  part  of  the  premises  where  it  is. 

iq)  Austin  V.  Dreiv,  6  Taunt.  C.  P.  436  (1816),  4  Camp.  360,  Holt 
N.  P.  126.  2  Marsh  C.  P.  130  ;  and  see  Simpture  v.  Lowell,  64  Mass. 
(10  Cosh.)  356. 

(r)  Ererett  v.  London  Asxurafice,  19  C.  B.  N.  S.  126,  11  Jur.  N.  S. 
546-  34  L.  J.  C.  P.  299.  13  W.  R.  862,  6  N.  R.  234.  Taunton  v.  Thr 
S^al  2  H.  &  M.  135;  33  L.  J.  Ch.  406,  lo  L.  T.  N.  8.  156,  12  W.  R. 
549.  it  was  held  that  a  company  could  as  a  matter  of  business  pay  for 
loRi  by  explosion  and  covered  by  policy  if  it  seemed  in  interest  of 
company. 
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Under  this  rule,  damage  by  explosion  within  the 
house  is  not  within  the  risk,  even  when  it  occurs  in 
the  course  of  a  fire  in  the  house,  nor  is  the  damage 
by  such  explosion  part  of  the  damage  caused  by 
the  fire  (s).  But  it  is  usual  to  insure  specifically 
against  explosion  of  gas  in  domestic  use,  and  by  the 
word  "  gas  "  coal-gas  for  lighting  purposes  is  meant, 
though,  scientifically  speaking,  innumerable  other 
substances  are  of  a  gaseous  nature  (t). 

Kxpiosion.  In  America,  where  an  insured  building  was  blown 

down  and  the  wind  was  alleged  to  have  blown  tiro 
into  contact  with  escaping  gases,  the  insurer  was  held 
not  liable,  as  the  poUcy  contained  a  condition  against 
explosion  unless  fire  ensued  (u). 

Gunpowder.  In  America  gunpowder  is  held  a  fire  risk  (.'),  but 

in  this  country  risk  of  explosion  by  gunpowder  is 
expressly  excluded  in  ordinary  policies  on  house  or 
furniture,  and  most  if  not  all  policies  of  insurance 
contain  a  condition  that  the  policy  is  to  be  void  if 
at  any  time  there  is  more  than  a  certain  amount 
therein  stated  of  gunpowder  kept  on  the  premises, 
unless  special  provision  be  made  therein  for  the 
storing  of  a  larger  quantity. 

Such  a  condition  is  not  unreasonable,  and  breach 
thereof  avoids  the  policy,  and  the  condition  is  not 
discharged  by  specification  in  the  policy  of  the  stock- 
in-trade  as  including  hazardous  goods  (y). 

Though  gunpowder  was  described  in  one  condition 
indorsed  on  the  policy  as  of  the  class  hazardous,  this 
condition  could  not  be  held  to  control  the  express 


(*)  Stanley  v.  We$tern.  Intvranee  Co,,  L.  R.  3  Ex.  71,  37  L.  J.  Ex.  7^, 
17L.T.N.  S.  51J,  16W.  R.  369. 

{t)  Stanley  \,  Western  IfuturaTice  Co.,vbifup.  Mitchell  v.  City  of 
London  Coy,,  12  Ont.  App.  341. 

(«)  Transatlantic  Fire  v.  Dorsey,  40  Am.  Rep.  403. 

(x)  Waters  v.  Merchants^  11  Peters  (U.  S.)  218. 

(y)  M'Ewan  v.  Outhridge,  13  Moore  P.  C.  304,  8  W.  R.  265. 
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limitation  in  another  condition  of  the  amount  of 
gunpowder  which  the  insurer  would  allow  under 
the  policy ;  and  where  a  form  of  policy  intended  for 
houses  and  goods  was  granted  to  a  vessel  plying  on 
the  Canadian  lakes  and  rivers,  without  striking  out 
the  conditions  inapplicable  to  the  vessel,  but  adding 
that  the  provisoes,  &c.,  should  take  effect  so  far  as 
applicable,  the  Privy  Council  held  that  the  gun- 
powder condition  applied  and  had  been  broken  (z). 


Proximate 
caute. 


It  must  be  shown,  if  required,  that  the  loss  was  lo«. 
proximately  and  immediately  (not  remotely)  caused 
by  one  of  the  perils  insured  against  (a).  Usually 
this  is  a  question  of  inference  from  the  facts  proved 
at  the  trial,  or  interpretation  of  terms  used  in  the 
policy  (h). 

Where  the  insurance  is  against  fire,  damage  by  ex-  Excessive 
cessive  heat  applied  to  manufacturing  purposes,  but  hSSt  in  mnu- 
without  ignition,  is  not  within  the  poUcy  (c).    Nor  is  ^cturing. 
damage  by  hot  water  a  fire  loss  within  a  marine 
policy  (d). 

Even  the  danger  of  lightning  is  excluded  from  the  Lightuing. 
fire  risk,  imless  it  actually  ignites  the  insured  property 
or  part  thereof.  Electricity  is  not  fire  in  the  popular 
sense,  nor  is  damage  caused  by  it  necessarily  damage 
by  ignition.  Policies  usually  give  the  assured  notice 
that  the  insurers  will  not  take  the  risk  of  damage  by 

(:)  BeacoH  v.  Oibh,  i  Moore,  P.  C.  N.  S.  73,  7  Jur.  N.  S.  185, 
7  L.  T.  K.  S.  574,  II  W.  R.  194. 

(a)  Marxden  v.  Ctty  and  Coutvty  Assurance,  L.  K.  I  C.  P.  272,  35 
L.  .].  C.  P.  60.  14  W.  R.  106.  Everett  v.  Linidon  Asuturanve,  19 
('.  B.  X.  S.  126,  34  L.  J.  C.  P.  299.  13  W.  R.  862,  II  Jur.  N.  S.  546, 
6  K.  U.  234. 

(h)  Xew  YarkBjppress  (\k  v.  Traders'  I  nan  ranee  Co.,  132  Mass.  337. 
Ifi*iiraHee  Co,  v.  Transportation  (\).,  12  "Wallace  (U.  S.)  194. 

{c)  AHstin  V.  DreWy  4  Camp.  360,  considered  in  Scripture  v.  Lowell^ 
64  Maits.  (10  Cush.)  356. 

(rf)  Siordet  v.  Hall,  4  Bing,  607.  See  White  v.  liepuhlie  Co.,  S7 
Maine  91.  Lewis  y.  Spring Jield  Co.,  ^6  Mans.  (10  Gray)  139-  C^flf 
InsM.ance  Co.  v.  Cerlies,  11  Wend.  (N.  Y.)  367.  Case  v.  Hartford  Co.j 
13  Plinois  676.  Witherell  v.  Mai  tie  Insurance  Co.,  49  Maine  200. 
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lightning  unlesf  it  fires  the  subject-matter  {e) ;  and 
this  not  to  contract  themselves  out  of  a  Common  Law 
liability  (/  )  but  simply  to  protect  themselves  against 
unfounded  claims.  In  this,  as  in  many  cases,  the 
policies  merely  bring  to  the  notice  of  the  assured  the 
ordinary  rules  of  Insurance  law.  The  practice,  how- 
ever, of  insurance  companies  seems  to  be  changing, 
anl  many  companies  now  announce  that  they  will 
take  lightning  risks,  which,  however,  are  found  in 
practice  to  be  infinitesimal. 

Negligence.  A  firc  risk  covers  on  land  the  negligence  of  the 

assured,  his  servants,  and  strangers  (//).  An  insur- 
ance on  goods  carried  by  land  will  usually  cover 
negligence  of  the  carrier,  his  servants,  and  agents; 
and  risk  of  miscarriage  generally  (A).  And  a  pro- 
vision in  railway  companies'  bills  of  lading  that  they 
shall  not  be  liable  for  loss  by  fire  will  not  relieve 
them  from  liability  for  loss  by  fire  arising  from  their 
own  negligence,  or  that  of  their  servants,  and  against 
such  latter  loss  they  may  insure  themselves  (/).  No 
wilful  act  of  the  insured  is  covered  (k).  But  arson 
by  a  wife  will  not  disentitle  the  husband  from  re- 
covering if  no  crime  be  shown  to  have  been  com- 
mitted by  him  (Z). 


(«)  Everett  v.  London  As^urancej  19  C.  B.  N.  S.  126,  34  L.  J.  C.  P. 
299,  13  W.  R.  862.  II  Jur.  N.  S.  546. 

(/)  Bahroch  v.  Montgomei-y,  ^'c,  Co.,  6  Barb.  (N.  Y.)  637  (1849), 
fully  (liHcusses  the  question  q»  to  lightning,  and  decides  that  destruc- 
tion by  lightning  is  not  within  a  fire  risk,  unless  there  be  ignition. 

(ff)  Jiunk  V.   litryal  Exch<ingey  2  B.  &  Aid.  73.     (iihuon  v.  SnialU 
4  H.  L.  C.  353.     Shaw  v.  liohberds,  i  L.  N.&  \\  279,  287.  6  Ad.  ^:  E. 
75,  6  L.  J.  *N.  S.  K.  B.  106.     Uohson  v.  Sothehij,  i  Mood.  .V  Mai.  90. 
Austin  V.  Drew, 6  Taunt.  436,  i  Holt  N.  P.  126,  4  Camp.  360.2  Mai-sh* 
i\  P.  130. 

(//)  Jioelim  V.  Combe,  2  M.  &  S.  172.  (\ilnmhia  Co.  v.  TMirrenvr, 
10  Peters  (U.  S.)  507.  PJurnU  Imnwance  Co.  v.  Erie  and  Weitery, 
4'c..  Co.,  to  Davis  (Sup.  Ct.  U.  S.)  312. 

(/)   Cdlifornia  Innnranee  Co.  v.  Union  Conivres*  Co.,  133  T.  S.  Rep. 

387. 

(k)  Thurtell  v.  Beaumont,  i  Bing.  339,  8  Moore  ('.  P.  612.  2  L.  J. 
C.  P.  4. 

(/)  Midland  Insurance  Co.  v.  Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q.  B. 
329,  45  L.  T.  N.sS.  411,  29  W.  R.  850. 
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Gross  neglect  has  in  America  been  held  quc(si  ex 
makfido,  and  inconsistent  with  good  faith  {m). 

Since  tire  policies  usually  (7t),  but  not  always  (0),  Bisk  from 
cover  risk  of  incendiarism,  the  existence  of  any  cir-  JS^d*b7 
cumstances  making  an  applicant  liable   to  have  his  <^^»«i»sed. 
property  burnt  may  be  material  to  be  known  by  the 
insurer. 

If  a  man  has  from  his  unpopularity,  or  from  any 
other  cause,  good  reason  to  fear  that  fire  will  be  set 
to  his  premises,  and  he  insures  without  mentioning 
the  fact,  his  policy  will  be  void  for  breach  of  good 
fiEuth;  for  it  is  clear  that  an  attempt  or  threat  to 
set  fire  to  property  on  which  insurance  is  sought 
is  a  fact  of  great  importance  for  the  insurer's  con- 
sideration, and  presumptively  always  material  to  the 
risk  (p). 

So  also  a  fortiori  attempts  made  to  bum  the  pro- 
perty must  be  disclosed  (q)  if  recent  enough  to  be  in 
any  way  material. 

So  also  if  a  neighbour  of  the  assured  is  threatened  Neigrhbour's 
with  an  incendiary  fire,  and   the  adjacency  of  the  ^^^11. 
tenements  makes  risk    to   him  risk   to   the    appli- 
cant (r).     This  would   appear    to   follow  from  the 
general  rule  that  material  facts  must  be  disclosed 
unasked  (5). 

But  if  the  threat  be  merely  one  made  in  time  of  Threat  during 

popular 
—  excitement. 

(ffi)  Fletcher  \\  Commonwealth^  35  Mass.  (8  Pickering)  421.  Cf. 
Dalloz  Jurisp.  g6n.,  1868,  p.  29. 

(«)  yndland  Inturatwe  Co,  v.  Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q.  B. 
329.  45  L.  T.  N.  S.  411,  29  W.  E.  850. 

(0)  (rofman  V.  Hatid-in-irand,  I.  R.  11  C.  L.  224. 

[p)  Watt  V.  Union  Iiut.  Ct.,  5  N.  S.  W.  Law  48.  Xorth  American 
Fire  v.  Throop,  22  Mich.  167,  7  Am.  Rep.  638-  Walden  v.  Loimiana, 
4v.,  Co.,  12  Louis.  O.  S.  134. 

(y)  Beehee  v.  Hartford  County  Iiunrance  Co.^  25  Conn.  51. 

(r)  (y.  Bufe  V.  Turner,  6  Taunt.  338. 

(*)  Lindenau  v.  Dmhorovgh,  8  B.  &  C.  586.  Carter  v.  Boehm. 
3  Burr.  1905. 
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popular  excitement,  which  has  subsided  some  time 
before  application  for  insurance,  there  will  be  no 
need  to  mention  it  (t). 


Question  m  to 
threats. 


Where  the  insurer  asks  in  the  application  form 
whether  the  applicant  has  any  reason  to  fear  an  in- 
cendiary fire,  the  question  must  be  truly  answered 
or  the  policy  will  be  void.  If  threats  have  been 
made,  he  must  disclose  them  under  such  a  question, 
which  goes  to  facts  rather  than  his  impressions. 


ReaBonAble 
fear. 


Care  by 
assured  not 
alter  daty  to 
disclose. 


Bridence  of 
fear. 


What  a  man  has  reason  to  fear  must  be  deter- 
mined by  considering  what  a  reasonably  prudent 
man,  not  an  extremely  timid  or  suspicious  man, 
would  consider  gave  him  some  reason  for  believing 
in  the  existence  of  danger.  He  may  not  be  bound 
to  mention  every  idle  rumour  (w),  but  the  smallest 
measure  of  duty  imposed  upon  him  is  to  disclose 
what  would  seem  to  a  reasonably  prudent  man  to 
imply  some  risk.  The  duty  to  answer  such  ques- 
tion by  stating  threats  made  is  not  altered  by  their 
having  induced  the  applicant  to  take  additional 
care  (it*). 

And  to  the  question,  "  Is  any  incendiary  danger 
apprehended  or  threatened  ? "  a  negative  answer 
would  in  the  same  circumstances  be  untrue  (y). 

And  where  a  man  to  such  a  question  answers 
'*  No,"  while  he  is  at  the  very  moment  showing 
his  direct  dread  of  an  incendiary  fire  by  watching 
against  it   and    seeking    insurance,  such    acts    are 

(t)  Kelly  V.  Hocli^laga  Co,,  24  Lr.  Can  Jur.  298.  Oof»dwm  v.  Lanca- 
shire Fire  (h,,  18  Lr.  Can.  Jur.  i.  See  Pint  v.  Ifeid,  6  M.  &  G.  10, 
12  L.  J.  C.  P.  299.     Curry  v.  Ciuiiimmicealth,  27  Muss.  (10  Pickering) 

535- 
(tf)  yew  York  Bowery  Qk  v.  Xetv  Yark  Fire,  17  Wend.  (N.  Y.)  359, 

381. 

(a*)  Per  Moss,  C.  J.,  in  Greet  v.  Citizefis'  Iimirance  Co,,  5  U.  C.  (App.) 
596,  601. 

(y)  Herbert  v.  MercatUiU  Fire  Cb.,43  U.  C.  (Q.  B.)  384.  GreH  v. 
Citizens'  Insurance  Cv.,  5  U.  C.  (App.)  596. 
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Strong  evidence  that  he  had  jeason  to  fear  such  a 
fire  iz). 

Even  where  incendiary  fires  are  excepted  from  a  omw  oi  proof 
risk,  the  onus  of  proof  that  the  fire  was  deliberately  **°  *"*'*'"*-'^- 
caused  lies  on  the  insurers;    and  if   the  evidence 
leaves  it  doubtful  whether  the  fire  was  caused  by 
accident  or  design,  the  judge  is  right  in  refusing  to 
direct  a  verdict  for  the  insurers  (a). 

Where  a  policy  contains  the  condition  that  it  shall  Awon  of 
not   cover    loss    occasioned   by    incendiarism,    andprem?H^" 
adjoining  premises  are  set  on  fire  by  an  incendiary 
whereby  the  insured  goods  are  destroyed,  the  insurers 
will  not  be  liable  (&). 

If  a  man  takes  an  assignment  of  a  policy,  he  does  Assignment 
so  subject  to  all  the  rights,   &c.,  operative  against  AiSSi'^by 
the  assignor  (c) ;  and  if  the  assignor  burns  the  place  w^^Jfno^- 
down  he  cannot  recover  as  trustee  for  the  assignee. 
This  has  been-  decided  in  Canada  as  to  a  mortgage 
by  assignment,  and  the  consent  of  the  insurers  to 
the  assignment  will  not  in  such   a  case   help  the 
assignee  (d). 

Of  course  a  mortgagee's  policy,  eftected  by  him  at 
his  own  cost  on  his  mortgage  interest  only,  would  not 
be  affected  by  arson  of  the  mortgagor. 

Where  a  fire  is  caused  on  insured  premises  by  the  A«on  by  wife 
wilful  act  of  a  third  person,  to  which  the  assured  is  ^LSL"  no  "*' 
in  no  way  privy,  however  near  the  relationship  of  the  f ®^°^  ^ 

{:^  (aaijfhell  v.  Victoria  Mutual  Fire  Inn.  Co.,  45  U.  C.  (Q.  B.) 
412. 

(tf)  Gorman  v.  Uand-in-Uand^  I.  R.  1 1  C.  L.  224.  Watt  v.  rnioii 
/«*.  Co.,  5  N.  S.  W.  Law  106. 

(^)  ^^'a\ker  V.  LiyndoH  and  Prorincial,  22  L.  R.  (Ir.)  572. 

(r)  HhodeM  Y.  Union  Im.  Co.^  2  N.  Z.  (Sup.  Ct.)  106. 

{d)  Chiaholni  v.  Pritvincial  Iniurance  Co.,20  U.  (\  (('.  P.)  11.  For 
»  niodeof  avoiding  this  danger  to  mortgagees,  see  Ifoiven  v.  Dominwn 
fiir  (\t..  8  Ontario  (App.)  644.  Hartford  Fire  Sfc.  v.  Williafm 
(1894).  27  Blatchford  U.  S.  494. 
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offender  to  the  insured,  the  insurer  is  liable  (e). 
Even  if  the  premises  insured  are  set  on  fire  by  the 
wife  of  the  assured,  the  insurer  has  no  defence.  The 
doctrine  of  agency  as  between  husband  and  wife  does 
not  extend  to  crimes  (/). 

Arson  must  be  If  the  assurcd  himself  fired  the  premises,  or  the 
arinmctment"  6^6  be  by  his  procurement,  of  course  he  cannot 
recover  ;  but  if  the  defence  of  arson  be  raised,  such 
evidence  must  be  adduced  in  support  thereof  as 
would  be  required  to  convict  the  assured  upon  an 
indictment  for  arson,  and  the  jury  must  be  as  fully 
satisfied  that  the  crime  charged  is  made  out  as 
would  warrant  their  finding  him  guilty  on  such  an 
indictment.  This  is  the  rule  in  Great  Britain, 
followed  in  Canada  (</).  The  American  Courts  in- 
cline to  hold  that  evidence  not  strong  enough  to 
support  a  conviction  for  arson  would  be  strong 
enough  to  defeat  the  claim  of  the  assured  (h). 

Mre  risk,  what       It  was  Said  by  Lord  EUenborough  in  an  insurance 
included  in.      Q^^  .*  jf  |.^g  gj^ip  -g  destroyed  by  fire,  it  is  of  no 

consequence  whether  this  is  occasioned  by  a  common 

Fire  occasioued  accidcut  or  by  lightning,  or  by  an  act  done  in  duty 

in  daty^to  the*  to  the  State  "  (i)  ]    and  it  has  been  held  that  if  a 

state.  gjjjp  jg  burnt  without  any  fault  in  the  master,  from 

an  apprehension  that  she  has  the  plague  on  board, 

and   to   prevent  the   infection   from   spreading,  the 

assured  is  entitled  to  recover  (A*),  and  this  doctrine 

applies  equally  to  fire  risks  upon  land. 

(<?)  Midland  InHHraiwe  Co,  v.  Smith,  6  Q.  B.  D.  561,  50  L.  J.  (^.  B. 
329.  45  L.  T.  N.  S.  411,  29  W.  R.  850.  Schmidt  v.  Xew  York  Tnion 
MutuaU  67  Mass.  (i  Gray)  529. 

(/)  Midland  Inau ranee  Co.  v.  JSmith^  »upra,  Oore  v.  Farincr* 
Mutual  Fire  Iruturancp,  48  N.  H.  41. 

(f/)  Thvrtpll  V.  Beaumont^  8  Moore  C.  P.  612,  i  Bing.  339,  2 
1^.  J.  C.  P.  4.  Britton  v.  Botjal,  15  L.  T.  N.  S.  73,  4  F.  Jc  F.  905. 
HercuUti  v.  Hunter^  15  G.  S.  C.  (ist  series)  800.  Lambkin  v.  Ontario 
Mutual  Fire,  12  U.  C.  (Q.  B.)  578  (1855). 

(Ji)  Scott  V.  Home,  i  Dillon  ((\  Ct.  U.  S.)  105,  and  see  May  8S9 
(2nd  ed.)  and  Sansum  Ins.  Dig.  pp.  i48-i5a 

(/)  Gordon \\  Benimin{fton,  i  Camp.  123.  Pothier, par  Dupin.  vol.4. 

P  457i  8.  53- 

(Ji)  Emerigon,  torn.  i.  p.  434. 
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Where  a  fire  has  actually  occurred,  it  must  be  Fire  must  be 
the  proximate  cause  of  the  loss  or  damage  to  bring  Sn^!^''^®''''"''® 
it  within  the  policy,  but  damage  resulting  from  an 
apparently  necessaiy  and  bond  fide  effort  to  put  out 
:i  fire,  whether  by  spoiling  goods  with  water  or 
throwing  furniture  out  of  window,  or  blowing  up 
a  neighbouring  house  to  arrest  the  course  of  the 
fire,  or  any  loss  directly  resulting  from  the  fire,  will 
be  treated  as  within  the  risk  (/). 

Within    the    metropolitan    district    any   damage  Damage  by  Are 
done  by  the  fire  brigade,  in  due  execution  of  its  *'^^^®- 
duties,  is  to  be  treated  as  damage  by  fire  within  the 
meaDing  of  any  policy  against  fire  (?«). 

So  that  where  an  officer  of  the  brigade  finds  it 
necessary  to  occupy  or  destroy  a  neighbouring  house 
so  as  to  stop  the  spread  of  a  fire,  and  furniture 
is  damaged  by  the  brigade  removing  it  for  such 
purposes,  the  insurer  is  liable. 

Where    one    part  of    a  house    occupied   by  one  Damage  by 
tenant  catches  fire,  damage  done  to  the  property  of  Jhanls^n^!" 
another   tenant  by  water  in   the  effort   to  put  out 
the  fire  is  within  a  fire  policy  on  the  goods  of  the 
second  (n). 

Where  municipal  authorities  blow  up  houses  to  Destruction  oi 
stay  the  progress  of  a  fire,  the  insurers  will,  it  seems,  municipal^ 
be  liable  for  the  damage  caused,  quite  irrespective  »^**>o^**e8. 
of  provisions  in  local  Acts. 

I.  If  the  authorities  act  illegally,  it  is  not  a  case  of 
*'  usurped  power  "  (0),  but  a  mere  excessive  exercise 
of  jurisdiction. 

(0  Stanley  v.  Wpstern,  37  L.  J.  Q.  B.  at  75,  per  Kelly,  C.B.,  L.  R. 
3  Kx.  71,  17  L.  T.  N.  S.  513,  16  W.  R.  369.  Babcock  v.  Mmitgomery, 
6  Barb.  (N.  Y.)  637. 

(w)  28  &  29  Vict.  c.  90,  8.  12. 

(h)  Geixtek  v.  Cre»cent  Mutual,  19  Louis.  Ann.  297  (1867). 

(0)  Defined  in  Drinkwater  v.  London  Assurance,  2  Wil«on  363,  per 
Bathurst,  J.  (1767). 
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2.  If  they  act  legally,  the  question  of  usurped 
power  cannot  arise,  and  even  if  by  their  act  they 
render  the  corporation  or  authorities  liable  in 
damages,  this  wUl  be  no  defence  to  the  insurers 
to  a  claim  on  the  policy. 

3.  Where  the  loss  is  due  to  fire,  it  does  not  seem 
to  matter  whether  it  be  the  result  of  accident  or 
design — the  act  of  a  magistrate  or  an  incendiary  (  p). 

There  is  no  public  statute  on  the  subject  of  the 
destruction  of  buildings  by  municipal  authorities 
applicable  to  other  places  than  the  metropolis,  and 
reference  must  therefore  bo  made  to  local  Improve- 
ment Acts  in  such  cases. 

Damage  by  It   sccms  that  bare  apprehension  that  a  tire  {q ) 

witbiiTthe  ^^    ^vill  spread  to  his  house  will  not  justify  (r)  the  as- 
poiicy.  sured  in  moving  his  goods  and  claiming  the  damage 

caused  by  so  doing  from  the  insurer.  But  if  the 
danger  is  immediate,  he  would  be  justified  (s),  and 
any  damage  occurring  in  the  process  would  fall  on 
the  insurers ;  and  in  this  case  Kelly,  C.B.,  said : 
*'  Any  loss  resulting  from  an  apparently  necessary 
and  hond  fide  effort  to  put  out  a  fire,  whether  it  be 
by  spoiling  the  goods  by  water  or  throwing  the 
articles  of  furniture  out  of  the  window,  or  even  the 
destroying  of  a  neighbouring  house  by  an  explosion 
for  the  purposes  of  checking  the  progress  of  the 
flames — in  a  word,  every  loss  that  clearly  and  proxi- 
mately results,  whether  directly  or  indirectly,  from 
the  fire,  is  within  the  policy." 

And  where  a  fire  occurred  in  an  adjoining  build- 


(p)  1836.  City  Fire  Imumnre  Co,  v.  Corlie*^  21  Wend.  (N.  V.)367. 

iff)  28  &  29  Vict.  c.  90,  a.  12. 

(r)  Holtzmunn  v.  Franklin  Fire,  4  Cranch  (C.  C't.U.tS.)  295.  I/illier 
V.  Alleghany  //m.  Co.,  3  Penn.  470.  McGihhon  v.  Queen  Ins.  Ckt,^  10 
Lr.  Can.  Jur.  227. 

(i)  Stanley  v.  \Ve»tern,  L.  R.  3  Ex.74,  37  L.  J  .Ex.  73.  17  L.  T.  X.  S. 
513,  16  W.  R.  369,  per  Kellv,  C.B. 
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ing  and  the  plaintiffs  warehouse,  being  in  danger  of 
destruction,  he  removed  his  stock  which  was  thereby 
damaged  and  some  of  it  lost,  he  was  adjudged  to  be 
entitled  to  recover,  imder  his  policy  of  insurance 
against  fire,  the  resulting  damage.(0 

When  his  house  takes  fire,  the  assured  must  use  Assured  mu§t 
reasonable  eiForts  to  save  his  goods  (u).     He  is  not  pro^xtyT^ 
entitled  to  look  on  and  let  them  burn  because  he  is 
insured.     His  loss   would   in  such  a  case  be  to  a 
great  extent  the  direct  consequence  of  his  own  act. 

Sometimes  a  fire  policy  contains  a  provision  that 
the  insured  shall  use  all  diligence  to  preserve  the 
property  in  case  of  fire;  but,  irrespective  of  its 
presence  or  absence,  it  seems  to  be  certain  that  the 
assured  is  entitled  to  be  reimbursed  rateably,  if  not 
wholly,  for  the  cost  of  an  effort  to  save  the  pro- 
perty (x)  from  the  risk  insured  against,  and  the  act 
of  removal  in  such  a  case  is  not  an  alteration  of  the 
risk,  but  an  attempt  to  avoid  it  (.y). 

If  the  danger  is  such  that  a  prudent  uninsured  Removal, 
man  would  not  let  his  goods  remain  in  the  building  criteria  of 
threatened,  and  if  the  assured  uses  the  same  care  as  j^?''' 
would  be  exercised  by  a  prudent  uninsured  man  in  koIo  in ' 
the  removal  of  the  goods,  he  will  be  entitled  to  ^™*'**^- 
recover  from  the  insurer  all  damage  done  in  removing 
them  (z). 

Injuries  to  goods  by  wet  or  in  any  manner  from 
the  exposure  during  the  confusion,  &c.,  of  a  fire,  and 
during  removal,  before  they  can  be  got  to  a  place  of 

(0  McLaren  v.  Commercial  Unio/L,  12  Ont.  App.  279. 

(«)  Lery  v.  Baillie^  ^  Bing.  349,  seems  the  only  English  case  on 
low  by  removal^  but  there  fraud  was  alleged. 

(*r)  Tk^mpson  v.  Montreal,  6  U.  C.(Q.  B.)  319.  Talamoii  v.  Home 
and  CUize/u,  16  Louis.  -Ann.  426,  and  per  Kelly,  C.B.,  in  Stanlefi  v. 
Wtitern^  L.  R.  3  Ex.  74,  mpra. 

(y)  White  v.  Republic  Co.,  57  Maine  91.  Cam  v.  Hartford,  13 
Illinois  676. 

(.*)  EoVtzman  v.  Franklin  Fire,  4  Cranch  (C.  Ct.  U.  S.)  295. 
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safety,  and  goods  lost  or  stolen  during  the  confusion 
of  a  fire,  are  within  the  policy  (a). 

Theft  during         In  Canada  the  loss  of  goods  by  theft  during  a  fire 
"^*''  is  held  within  the  risk,  and  the  grounds  for  holdinj^ 

the  insurers  liable  are  well  stated  as  follows: — If 
insurers  are  to  be  considered  clear,  the  instant  th<* 
effects  insured  are  beyond  the  reach  of  the  flames, 
whether  afterwards  unavoidably  lost  to  the  assured 
or  not,  then  the  latter  might  be  disposed  to  say : 
"  Whilst  my  effects  remain  in  my  house  they  are  at 
the  risk  of  the  insurers,  whereas  if  I  put  them  into 
the  street  they  will  be  at  my  risk ;  I  therefore  will 
prevent  their  removal  until  at  any  rate  I  can  havt^ 
due  precautions  taken  for  their  preservation  out  of 
doors."  Moreover,  when  a  house  is  found  to  be  on 
fire,  strangers  are  let  in  to  assist  in  extinguishing 
the  flames  and  in  saving  the  goods.  It  is  for  the 
interest  of  the  insurers  that  this  should  be  done,  and 
losses  resulting  from  a  proceeding  adopted  mainly 
for  their  benefit  ought  not  to  fall  on  the  assured  (h). 

The  liability  for  goods  stolen  during  a  fire  does 
not  seem  to  have  been  questioned  by  insurers  in  this 
country.  In  Levy  v.  Baillie  (c\  where  a  claim  of 
£ioQO  for  goods  stolen  was  made,  it  was  resisted 
only  on  the  ground  of  fraud.  The  rule  of  marine 
insurance  seems  to  be  followed. 

Marine  luie  in  Marine  policics  cxprcssly  except  against  the  risk 
case  of  theft.  ^£  ^q^  by  thieves  ;  but  when  a  ship  is  run  ashore 
owing  to  a  fire,  and  goods  landed  therefrom  are 
subsequently  plundered  or  destroyed  by  landsmen, 
and  never  come  again  to  the  hands  of  the  owners,  it 
is  a  loss  by  the  perils  of  the  sea  (d).     In  the  same 

(ff)  1850,  ThMtnpwn  y,Aiimtrealfi  U.C.(Q.B.)  319,  per  Robinson, C. 4 

{b)  M'Cribbon  v.  Queen,  10  Lr.  Can.  Jur.  227.  Harris  v.  Londtm 
and  Lancashire^  10  Lr.  Can.  Jur.  269. 

{c)  7  Bing.  349.  M^Oibbtm  v.  Queen  Insurance^  10  Lr.  Can.  Jur. 
227.  and  cases  already  cited. 

[d)  Bimdrett  v.  Ilentigg,  Holt  N.  P.  149,  per  Gibbs,C.J,  Pothier. 
torn.  S,  265. 
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way  it  would  seem  that  losses  of  this  character  con- 
sequent on  a  fire  follow  from  the  happenmg  of  the 
peril  insured  against. 

Insurers  can,  of  course,  and  sometimes  do,  exckidc 
all  liability  for  loss  by  theft  during  a  fire  {e). 

The  sue  and  labour  clause  (/)  in  marine  poKcies  is  sue  and  labour 
occasionally  introduced  into  fire  policies  (/;).     It  has*^  "**'' 
nothing  to  do  with  salvage  in  the  ordinary  sense  of 
the  word,  since  salvors  have  a  lien  on  things  saved 
and  no  other  claim  whatever  (A),  and  the  sue  and 
labour  clause  would  justify  claim    for  money  paid 
and  work  and  labour  done  to  save  the  insured  goods, 
even  if  nothing  were  saved.     The  aim  of  the  clause  cost  oi  an 
is  to  induce  the  assured  to  do  all  he  can  to  save  the  on^whonut  ^' 
insured   property  by  promising  to   recoup  him  for**'^- 
expense  reasonably  incurred  for  the  preservation  of 
the  thing  insured  from  loss  in  consequence  of  the 
efforts  of  the  insured  and  his  agents  (i),  but  it  is  not 
a  contract   to   indemnify  him   against   any    claims 
made  by  other  people  against  him  (^■). 

The  condition  in  Tlimnpson  v.  Montreal  Company  (I)  in  what  »han» 
was  that  in  case  of  removal  to  escape  conflagration  ^^*  ^™^* 
the  insurer  would  contribute  rateably  with  the  as- 
sured and  other  insurers  to  the  loss  and  expenses 
"attending  the  act  of  salvage."  Of  this  clause, 
Robinson,  C.J.,  there  said :  *'  That  clause  was  surely 
not  intended  to  deprive  the  assured  of  any  portion 

(f)  Wfbb  V.  Pratertion  Co,,  14  Missouri  3. 

(/)  KidgtoH  V.  Empire  Iixsurance  (h.,  L.  R.  1  C.  1*.  535.  35  L.  J.  C.  P. 
2sa  15  L.  T.  N.  ??.  12. 

{3)  Tliompson  v.  Montreal,  6  U.  ('.  (Q.  B.)  319. 

(A)  Aitcheson  v.  Lohre,  4  App.  Cas.  at  746,  per  Lord  Blackburn. 
Reporteci  al«o  49  L.  J.  Q.  B.  123.  41  L.  T.  N.  S.  323,  28  W.  R.  i.  See 
FoTtciHid  V.  North  Wale»  MutuaL  5  Q.  B.  D.  57.  in  case  of  partial  loss, 
49  L.  J.  C.  P.  593,  42  L.  T.  N.  S'.  837. 

(0  Aitrhinon  v.  Lohre,  4  App.  Cas.  765.     Tliomj)»on  v.  MorttreaL 

6r.C.(Q.B.)3i9. 
(A)  Johnston  v.  Salvage  Association,  19  Q.  B.  D.  460. 
(0  6U.  C.  (Q.  B.)3i9. 
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of  his  claim  under  the  general  terms  of  his  jx)licy, 
but  is  a  condition  wholly  for  his  advantage,  and 
intended  to  afford  him  a  remedy  for  something  in 
addition  to  the  compensation  for  his  goods  destroyed, 
injured,  or  lost  in  consequence  of  the  fire.  The  object 
of  it  is  no  doubt  to  encourage  the  assured  to  make 
every  exertion  to  save  his  goods  by  holding  him  out 
the  advantage  of  being  proportionally  reimbvirsed 
for  the  expenses  which  he  may  incur.  Thus,  if  he  is 
insured  for  ;£^20oo  in  one  office,  and  for  ^^looo  in 
another  on  goods  worth  ;^5ooo,  and  to  avoid  damage 
of  an  imminent  fire  he  removes  all  his  goods,  as  it  turns 
out,  in  safety,  the  two  insurers  would  between  them 
contribute  three-fifths  of  the  cost  of  removal  "  (m). 

The  law  laid  down  in  this  case  as  to  a  fire  insur- 
ance seems  quite  in  accordance  with  the  view  of  Lord 
Blackburn  in  Aitcheson  v.  Lohre  (n)  as  to  the  effect 
of  the  sue  and  labour  clause.  Hence  it  could  never 
be  contended  by  an  insurer  that  if  nothing  was  saved 
by  such  removal  he  would  not  be  liable  for  the  cost 
of  an  effort  to  save  it  in  addition  to  the  amount  of 
the  policy,  when  a  clause  such  as  that  above  men- 
tioned was  inserted  in  the  policy  as  an  inducement 
to  salvage. 

When  removal       But  thcsc  rulcs  do  uot  of  course  apply  to  removal 
no  risk.  when  the  assured  is  changing  his  home  or  his  place 

of  business. 

Consent  of  In  such  casos  the  coilsent  of  the  insurer  is  always 

re^vai^**  necessary,  since  the  risk  is  presumably  altered,  and 
necessary.  must  be  testified  in  the  manner  stipulated  for  in  the 
policy  or  prescribed  by  the  charter  or  other  instru- 
ment or  by  the  statute  constituting  the  insurance 
corporation.  It  need  not  be  in  Avriting,  unless  so 
stipulated   or   prescribed.     The    usual  condition  is 


(w)  Tfwmpson  v.  Afontreal,  6  U.  C  (Q.  B.)  319  (1850).     Approved 
in  McLaren  \,  Commercial  Vnioiu  12  Ont.  App.  279. 
(«)  4  App.  Cas.  764. 
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that  the  insurers'  ajssent  shall  be  evidenced  only  by 
written  indorsement  on  the  policy.  They  are  not 
under  any  obligation  to  assent,  and,  if  a  fire  happens 
before  their  assent  is  indorsed,  there  is  no  means  of 
making  them  pay  for  it  (0). 

Even  where  consent  has  been  obtained,  the  risk  is  Goods  not 
not  transferred  till  the  goods  are  removed,  and  they  fr^JS^  *" 
are  not  covered  in  the  process  of  removal,  being 
then  neither  in  the  old  nor  in  the  new  place  (2>) ;  for 
the  assent  does  not  turn  the  policy  pro  tem2)ore  into 
a  voyage  policy,  and  the  risk  of  removal  is  on  the 
assured  or  his  carrier  according  to  the  terms  of  th^ 
contract  of  carriage. 

Only  one  risk  is  contemplated,  except  by  special  xo  protection 
stipulation.     So  assent  to  transfer  will  not  amount  to  remo^™^*^ 
a  contract  to  cover  goods  in  both  places  until  goods 
to  the  full  amount  insured  have  been  removed  (q). 

On  this  it  may  be  observed — 

1.  That  if  the  removal  is  not  completed  and  the  ^ciure  v. 
risk  is  of  the  same  character  in  both  places,    the  discuwod!^ 
insurers,  by  their  assent  to  the  transfer,  relieve  them- 
selves from  liability  as  to  either  the  part  transferred 

or  that  which  is  untransferred,  though  it  would  seem 
that  the  very  object  of  their  assent  was  to  continue 
their  liability  in  such  an  event. 

2.  That  though  to  hold  otherwise  would  be  to 
make  the  insurers  liable  to  a  risk  in  two  places,  the 
risk  would  be  of  the  same  character  in  each  place, 
and  the  policy  would  only  be  divided  into  two 
smaller  policies  at  the  same  rate  on  like  risks ;  and 
if  the  liability  were  held  to  exist  in  both  places  it 

{0)  Xaad  V.  Prorincial,  3fc.,  Co..  i8  U.  C.  (Q.  B.)  584. 
ip)  Kunzzev.  American  Excliange  Fire,  41  N.  Y.  (2  Hand.)  412. 
Jr*ite  V.  Republic,  57  Maine  91,  2  Am.  Rep.  22. 
(?)  MClure  v.  Lancashire,  6  Ir.  Jur.  N.  S.  63. 
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would  work  no  unfairness,  since  it  would  cover  goods 
on  their  arrival  at  the  new  place,  and  until  goods  to 
the  value  within  the  policy  had  there  arrived  would 
continue  on  goods  in  the  old  place  to  an  amount 
equal  to  the  balance  not  at  risk  in  the  new  place. 

3.  That  it  was  enough  in  WClvreH  Case,  for  the 
purposes  of  the  decision,  to  say  that  goods  to  the  full 
value  covered  by  the  policy  had  been  transferred. 

Sometimes  policies  are  issued  covering  property 
not  only  in  warehouses,  but  in  transit  through  the 
streets,  within  limits  defined  or  undefined  (r). 

A  policy  on  the  goods  in  a  dwelling-house,  and 
covering  wearing  apparel,  has  been  held  in  Iowa  to 
protect  the  assured  against  loss  by  its  destruction  or 
injury  whilst  it  is  being  worn  (s).  This,  however, 
would  seem  to  be  wrong,  because  the  risk  accepted 
under  a  fire  policy  is  essentially  local,  and  depends 
upon  the  structure  and  conditions  of  the  building  in 
which  the  goods  insured  are  contained  (t). 

It  has  also  been  held  in  America  that  description 
of  horses,  or  stock  or  vehicles  {u),  as  kept  in  a  certain 
place,  does  not  preclude  from  recovery  if  they  are 
injured  elsewhere,  by  a  risk  insured  against. 

It  has  been  held  in  Ireland  that  when  locomotive 
chattels,  such  as  agricultural  implements,  carts,  &c., 
are  insured  in  a  certain  place  the  owner  cannot 
recover  for  them,  if  they  are  burnt  outside  the  limits 
of  the    place  named  (.y).     They  are    insured  only 

(r)  Falrchild  v.  Liverpool  and  Londorty  51  N.  V.  65.  Merrick  v. 
GermamUy  54  Penn.  St.  27. 

(*)  Languevillew,  West er7t Insurance  Co.,^i  Iowa 553 (1879). 33  Am. 
Rep.  146.     NoyesY.  JVorth-Western  Jms.  ^V;.,  54Am.  Rep.  631. 

(0  Pearson  v.  Commercial  fnioHy  I  App.  Cas.  505, 45  Ju  J.  C.P.  761, 
36  L.  T.  N.  S.  445,  24  W.  R.  951,  and  per  Cooley,  C.J.,  in  English  v. 
Franklin  Fire  Co,,  54  Am.  Rep.  377. 

(w)  JtClure  V.  Gerard  Fire  and  Marine,  43  Iowa  349, 22  Am.  Rep. 
249,  and  cases  there  cited. 

(.r)  Gormunv,  Hand-in- Hand,  I.  R.  ii,  C.  L.  224. 
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whilst  in  the  specified  place,  and  while  out  in  the 
fields  or  elsewhere  are  at  owner  s  risk.  But  on  return 
to  the  specified  place  the  risk  re-attaches. 

But  an  insurance  on  such  generally,  without  men-  piace  not 
tion  of  place,  would  cover  them  wherever  burnt.         g^°p^' 

tccted  any- 

The  American  Courts  seem  to  a  certain  extent  ^  *""  ,  , 

.  ,  ,  ,  ,  ,  .  t.  Removal  of 

at  vanance  with  each  other  on  the  subject  of  re-  propcrty 
moval.  The  rule  generally  adopted  is  this  :  "  Tem- 
porary removal  of  property,  occasional  or  habitual, 
in  pursuance  of  a  use  which  is  a  certain  necessary 
consequence  arising  from  the  character  of  the  pro- 
perty without  any  change  in  the  ordinary  place  of 
keeping,  will  be  no  defence  to  an  action  on  the 
policy  "  (y). 

In  view  of  this,  the  words  "  contained  in "  have 
been  mterpreted  with  reference  to  the  nature  of  the 
property  to  which  they  are  applied ;  and  it  has  been 
held  that  a  carriage  insured,  as  contained  m  a  certain 
stable,  but  burnt  while  away  for  repairs,  was  at  in- 
surer's risk  (2). 

The  Uability  of  the  insurer  is  limited  to  the  amount  To  what 
for  which  the  premium  is  paid,  but  the  obUgation  iftokenf^  ^"^^"^ 
incurred  is  not  to  pay  the  whole  sum,  but  only 
the  damage  done  by  the  peril  insured  against,  not 
exceeding  the  sum  insured.  The  insurer,  if  property 
is  under-insured,  cannot,  independently  of  special 
agreement,  insist  on  paying  only  a  sum  bearing 
the  same  ratio  to  the  damage  as  the  amount 
insured  bears  to  the  full  value  of  the  property 
insured  (a).  This  would  be  penalising  a  man  for 
under-insurance. 

K^)  LyoM  V.  Providence  Washington  ^c/.,'43  ^™'  Rep-  34i  note. 

(-)  See  Loadon  and  Lancashire  Co,  v.  Graves,  43  Am.  Rep.  34, 
note,  and  other  cases  there  cited.  See  also  Pearson  v.  Commercial 
^'««»«,  ubi  supra.  Xoyes  v.  North- Western  Ins.  Co,,  54  Am.  Rep. 
631- 

\fi)  Thompson  Y.  Montreal,  4-0.,  Co.,  6  U.  C.  (Q.  B.)  319, 
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Proportion  Where,  however,  by  a  fire  policy  ;^5oo  was  insured 

undeMnllli^  OH  twolve  months'  rent  of  buildings,  such  insurance  to 
%nce.  cover  the  rent  of  the  buildings  from  the  time  of  fire 

until  reinstatement,  and  in  the  proportion  which  the 
period  of  untenantableness  should  bear  to  the  term 
of  rent  insured  not  exceeding  twelve  months'  rent, 
and  the  buildings  were  damaged  by  fire  and  remained 
untenantable  for  some  months,  it  was  held  by 
the  Court  of  Session  in  Scotland  (dvMtante  Lord 
Rutherfurd  Clarke)  that  the  insured  could  only  re- 
cover an  amount  bearing  the  same  proportion  to 
£500  as  the  period  of  untenantableness  bore  to  twelve 
months  (&)• 

Voluntary  self-  The  iusurcr  may  take  a  risk  of  death  by  any 
an4™«itn«  cause  other  than  by  sentence  of  law,  self-destruction 
the  result  of     jj^  a  sauo  mind,  or  the  consequences  of  some  criminal 

crime.  ,  .  * 

violation  of  law.  If  death  ensue  from  any  of  these 
causes,  the  insurer  is  not  liable,  since  it  is  contrary 
to  the  policy  of  the  law,  in  such  case,  to  allow  the 
insurance-money  to  be  recovered  (c).  Thus,  it  has 
been  held  that  where  death  resulted  from  an  opera- 
tion unlawfully  performed  to  procure  abortion  the 
insurers  were  not  liable  (d).  And  the  same  has 
been  held  in  America  where  the  assured  was  acci- 
dentally killed  in  a  md4e  caused  by  his  assaulting 
another  person  (e).  There  must  be  some  relation 
between  the  violation  of  law  and  the  death  to  make 
good  the  insurer's  defence — i.c.,  the  death  must  be 
directly  connected  with  the  criminal  act  (/).  Under 
this  principle  will  fall  the  cases  just  mentioned,  and 


(Ji)  BucJuman  v.  Liverpool^  London^  and  Glohey  ii  C.  S.  C.  (4th 
series)  1032,  21  Sc.  L.  R.'  696. 

(c)  Amicable  v.  Bolland^  2  Dow.  &  CI.  I,  4  Bligh  X.  S.  194,  per 
Brougham,  C,  reversing. i?(/^/tfa<i  v.  Disney^  3  Buss.  351. 

(d)  Horn  V.  A nfflo- Australian,  30  L.  J.  Ch.  51T,  4  L.  T.  X.  S.  143, 
9  W.  R.  359,  7  Jur.  N.  S.  673.  Hatch  v.  Mntual  Life.  21  Am. 
Ilep.  541.  Bradley  v.  Mutual  Benefi4!ial  Life,  6  Am.  Rep.  115, 
45  N.  Y.  422. 

{e)  Murray  v.  Xew  York  Co.,  48  Am.  Rep.  658. 
(/)  Bradley  v.  Mutual  Co.,  45  N.  Y.  422. 
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also  death  by  duelling  {g),  in  a  prize-fighfc  (/i),  or  an 
unlawful  sport  (i). 

Where  a  policy  contained  a  proviso  that  in  case 
the  assured  should  die  by  his  own  Tiands,  or  by  the 
hands  of  justice,  the  poUcy  should  be  void,  the 
assured  threw  himself  into  the  Thames  and  was 
drowned ;  and  the  jury  having  found  that  he  did 
so  voluntarily,  knowing  that  he  should  destroy  his 
life,  but  without  being  able  to  judge  between  right 
and  wrong,  it  was  held  that  the  policy  was  avoided, 
as  the  proviso  included  all  acts  of  voluntary  self- 
destruction  {k). 

The  contract  of  life  insurance  contains  an  implied  implied  comu 
condition    that  the  insured  will    not   intentionally  ^Jj;^,Sf*°*' 
terminate  his  own  life  (I). 

In  Bon'odaile  v.  HutUer,  Erskine,  J.,  said  that  to  suicidc. 
come  within  the  proviso  the  act  of  self-destruction 
should  be  the  voluntary  and  wilful  act  of  a  man 
having  at  the  time  sufficient  powers  of  mind  and 
reason  to  understand  the  physical  nature  and  conse- 
quences of  such  act,  and  having  at  the  time  a  purpose 
and  intention  to  cause  his  own  death  by  that  act ;  and 
that  the  question  whether  at  the  time  he  was  capable 
of  understanding  and  appreciating  the  moral  nature 
and  quality  of  his  purpose  is  not  relevant  to  the 
inquiry  further  than  as  it  might  help  to  illustrate 
the  extent  of  his  capacity  to  understand  the  physical 
character  of  the  act  itself. 

Where,  however,  there  is    no    provision  in    the  suicide  whue 

luaano. 

{j9)  Per  Tindal,  C.J.,  BorntdaiU  v.  UinUer,  5  Scott  N.  R.  418, 
12  L.  J.  C.  P.  225,  5  M.  &  S.  639,  7  Jur.  443. 

(A)  Murray  v.  New  York  (o,^  96  N.  Y.  614,  48  Am.  Rep.  661. 

0)  Trarellers*  Co.  v.  Seavers,  19  Wallace  (U.  S.)  531. 

(i)  Borrodaile  v.  Huntsr,  5  M.  &  G.  639,  7  Jur.  443,  5  Scott  N.  R 
418. 12  L.  J.  C.  P.  225.  Stornwnt  v.  Waterho,  ^'c,  Co.,  i  F.  &  F.  22. 
Srkultze  V.  Insvrance  Co.j  48  Am.  Rep.  676. 

(0  Hittfr  V.  Mutual  Life,  69  Fed.  Rep.  505,  70  Fed.  Rep.  955. 
MiitHal  Life  v.  Lenhrie,  71  Fed.  Rep.  843. 
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policy  that  it  should  be  void  if  the  party  whose  life 
is  insured  should  die  by  his  own  hands,  &c.,  the 
policy  will  not  be  avoided  by  his  destroying  him- 
self while  in  a  state  of  mental  derangement  (m). 

But  a  covenant  in  a  policy  of  life  insurance  that 
the  insured  will  not  die  by  his  own  act  while  in- 
sane, is  not  void  as  one  known  by  the  parties  to  be 
impossible  of  performance,  but  is  valid  as  creating 
an  excepted  risk  (n). 

If  the  life  on  which  the  policy  is  granted  be 
feloniously  taken  by  the  person  who  would  otherwise 
receive  the  insurance-money,  insurers  are  discharged, 
and  the  money  cannot  be  recovered  from  them  (o) 
by  the  felon  himself  or  by  any  person  claiming 
through  him ;  but  this  principle  does  not  bar  those 
who  claim  with  clean  hands  themselves  and  tis 
executors  of  the  innocent  assured  (p). 

Elaborate  precautions  are  taken  in  the  Friendly 
Societies  Act,  1896  (q),  and  by  incorporation  in  the 
Collecting  Societies  and  Industrial  Association  Com- 
panies Act,  1896  (r),  to  prevent  child-murder  with 
a  view  to  the  profit  to  be  made  out  of  the  burial 
club  payments  (s). 

(/«)  Horn  V.  Anfflo- Australian  Insurance  Co.,  4  L.  T.  N.  S.  142. 
30  L.  J.  N.  S.  Ch.  511,  9  W.  R.  359,  7  Jur.  N.  S.  678.  Bregtead  v. 
Farmers,  8  N.  Y.  299.  Du/aur  v.  Professional  Liffi  Assuranee  Co., 
25  Beav.  602,  27  L.  J.  Ch.  817,  32  L.  T.  25,  4  Jur.  N.  S.  841.  Vyse  v. 
W'aliPlield,  6  M.  &  W.  442.  Moore  v.  Woolsey,  4  Ell.  &  B.  243, 
24  L.  J.  Q.  B.  40, 24  L.  T.  155,  3  W.  R.  66,  I  Jur.  N.  S.  468.  Pritchard 
V.  Me.rclwnts^  and  Tradesm-erCs  Life  Insurance  Co.,  27  L,  J.  C.  P.  169, 
3  C.  B.  N.  S.  622,  30  L.  T.  318,  6  W.  R.  340,  4  Jur.  N.  S.  307. 
Wain  Wright  v.  Bland,  1  Moo.  &  Rob.  480,  i  M.  &  W.  32,  5  L.  J.  N.  S. 
Ex.  147.  Manhattan  Life  Co.  v.  Broughton,  109  U.  S.  (2  Davis)  126, 
where  the  authorities,  English  and  American,  are  discussed. 

(//)  Mutual  Life  v.  Xelly,  114  Fed.  Rep.  268. 

{o)  Prince  of  Wal^s  Insurance  Co.  v.  Pahner^  25  Beav.  605  :  but 
see  Armstrong  v.  Mutual  Life,  20  Blatch.  (U.  S.)  493. 

(jj)  iJlearer  v.  Mutual  Beserre  Fund  Assur,  Co.  (1892)  i  Q.  B.  147, 
66  L.  T.  221,  61  L.  J.  Q.  B.  128,  8  Times  L.  R.  139. 

(//)  59  &  60  Vict.  c.  25.  (r)  Ihid.  c.  26. 

{«)  A  conviction  for  not  properly  tending  children  and  giving  them 
improper  and  insullicient  nourishment  would  probably  debar  from 
recovery  of  the  burial  club  provision. 
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The  total  amount  payable  on  the  death  of  a  child 
under  five  from  however  many  insuring  societies 
may  not  exceed  ;^6,  and  of  a  child  between  five  and 
ten  may  not  exceed  ;^io  (t). 

The  insurance-money  is  payable  (under  penalty) 
only — 

(i)  To  the  parent  or  personal  representative  of 
the  parent. 

(2)  On  production  of  a  ceytificate  of  death 
written  upon  and  marked  in  a  particular  way  by 
the  registrar  so  as  to  confine  its  use  to  an  insurance, 
society,  but  nothing  respecting  payments  on  the  death 
of  children  applies  where  the  person  insuring  has 
an  interest  in  the  life  of  the  child  insured. 

The  registrar  may  not  grant  a  certificate  to  obtain 
an  amount  in  excess  of  that  above  limited,  nor  without 
a  certificate  as  to  the  cause  of  death  from  a  coroner 
or  registered  medical  man,  and  the  insuring  societies 
are  bound  to  inquire  whether  any  and  what  sums 
of  money  have  been  paid  on  the  same  death  by  other 
societies. 

Children  over  ten  are  not  protected  by  the  Act. 
And  its  provisions  appear  inadequate  for  the  pur- 
poses for  which  they  were  intended.  It  seems 
desirable  that  some^  change  should  be  made,  casting 
upon  the  insurers  the  duty  of  paying  the  funeral 
expenses  and  no  more.  If  this  were  done,  the 
prospect  of  profit  which  now  leads  to  the  crime  of 
child-murder  would  be  taken  away. 

The  words  "  commit  suicide  "  have  been  held  to  Meaning  of 
include  all  acts  of  voluntary  destruction,  whatever  g^c™™?' 
the  state  of  mind   of  the  assured  (u).     But   these 
cases  turn  on  the  interpretation  of  express  words,  by 

(0  See  ss.  62  to  67  of  c.  25  and  s.  13  of  c.  26. 
(«)  Clift  V.  Schtcahe,  3  C.  B.  437,  2  0.  &  K.  134,  17  L.  J.  C.  P.  2, 
7L.T.342. 
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which  the  msurer  seeks  to  Kmit  the  risk  which  he 
will  take,  and  he  is  the  sole  judge  of  what  risk  he 
will  take  (x).  If  the  word  "  suicide  "  be  used,  but  the 
act  causing  death  be  not  voluntary,  and  the  assured 
did  not  know  what  he  was  doing,  the  act  is  within 
the  risk  (y).  If  nothing  is  said  in  the  policy  about 
suicide,  the  insurer  is  liable,  unless  /eh  de  se  is 
proved  (z).  Proof  lies  on  the  insurer,  and,  if  the 
death  is  explicable  in  two  ways,  the  presumption  is 
against  suicide  (a).  But  if  it  is  clear  that  a  man 
died  by  his  own  hands,  the  American  Courts,  though 
they  follow  Tindal,  CJ.  (6),  in  his  opinion  that 
dying  by  his  own  hands  and  suicide  are  synonymous 
terms,  hold  that  the  policy  will  be  void  unless  the 
deceased  was  so  insane  as  to  be  unconscious  that 
the  act  he  was  doing  would  cause  his  death,  or 
unless  he  committed  it  under  the  influence  of  some 
insane  and  irresistible  impulse  (c).  In  a  case,  how- 
ever, where  there  was  an  exemption  of  self-destruc- 
tion in  any  form,  *'  except  upon  proof  that  the  same 
is  the  direct  result  of  disease,  or  of  accident  occur- 
ring without  the  voluntary  act  of  the  assured,"  it 
was  held  not  to  prevent  UabiUty  for  an  intentional 
self-killing,  when  the  reasoning  faculties  were  so 
impaired  by  insanity  as  to  be  incapable  of  under- 
standing the  moral  character  of  the  act,  even 
though  appreciating  its  physical  nature  and  conse- 
quences (d).     And  a  self-killing  by  an  insane  person. 


(a*)  Borrttdaile  v.  Hunter,  5  M.  d:  G.  639,  12  L.  J.  C.  P.  225,  7  Jur. 
443j  5  Scott  N.  K.  418,  per  Maule,  J.  Cooper  v.  IfasmchvsetUj  3  Am. 
Rep.  451  and  notes. 

(y)  Stormont  v.  Waterloo  Co.,  i  F.  &  F.  22. 

{z)  Horn  v.  Anglo- Australian,  30  L.  J.  Ch.  511,  4  L.  T.  N.  S.  143, 
9  W.  R.  359,  7  Jur.  N.  S.  673.  Dufaur  v.  Professional  Life  Co^ 
25  Beav.  602,  27  L.  J.  Ch.  817,  32  L.  T.  25,  4  Jur.  N.  S.  841. 

(tf)  Mallory  v.  Trarellers'  Co.,  7  Am.  Rep.  410,  47  N.  Y.  552. 

(6)  Borrodaile  v.  Hunter,  ubi  sup, 

(c)  Van  Zandt  v.  Mtttual  Ben,  Life,  14  Am.  Rep.  215.    Brestead  r. 
Farmers,  8  N.  Y.  299,  discussing  all  English  cases  to  1853,  appro ved- 
in  Manhattan  Of.  v.  Br&ughtan,  109  U.  S.  (2  Davis)  121. 

(d)  ConneeticHt  Mutual  Life  v.  Akens,  150  U.  S.  Rep.  468.  Accident 
Co,  Y,  Crandal,  120  U.  S.  527.  Bitter  v.  Mutual  Life,  69  Fed.  Rep. 
505,  70  Fed.  Rep.  955,     Mutual  Life  v.  Lenbrie,  71  Fed.  Rep.  843. 
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understanding  the  physical  nature  and  consequences 
of  the  act,  but  not  its  moral  aspect,  is  not  a  death  by 
suicide  within  a  condition  in  a  Ufe  policy  that  it 
should  be  void  in  case  of  suicide  (e).  Some  poUcies 
are  drawn  to  exclude  risk  of  suicide  whatever  the 
state  of  the  man's  mind,  without  considering  the 
question  of  his  responsibility  (/).  In  others  pro- 
vision is  made  for  return  of  premiums  in  case  of 
suicide  (g). 

Where    the    policy  stipulates    against    Uability,  Presumptioit 
should  the  assured  commit  suicide   whether   sane  sSteide. 
or  insane,  if  the  evidence  is  conflicting  it  will  be 
presumed  that  death  was  accidental  and  not  inten- 
tional (h). 

Where  a  contract  of  insurance  is  held  void  on  volunteer  and 
grounds  of  public  policy,  as,  for  example,  in  a  case  SS^^y 
of  /do  de  86,  neither  the  assignee  under  a  voluntary  ®^*'  '*®?^/!f 

.  ••■11  n     t      where  snlcide* 

assignment,  nor  the  assignee  m  bankruptcy  of  the 
assured,  can  recover  thereon  (^). 

Policies  usually  provide  that  in  cases  of  suicide  usuai  con- 
during  insanity  the  poUcy  shall  not  be  paid  in  full  S^iSoiSe^* 
but  treated  as  surrendered,  and  the  surrender  value  ^^^^  ira^ne, 
thereof  paid  to  the  personal  representatives  or  other 
beneficiaries    named  therein.     By   this  means  sub- 
stantial justice  is  done  (and  all  possible  motive  for 
suicide  as  a  means  of  provision  for  one's  family  re- 
moved (Jc)  ),  since  the  insurer  avoids  having  his  risk 
increased  by  the  acceleration  of  death  in  such  a 

(0  Makhaitan  Life  v.  Broughton^  109,  U.  S.  121. 

(J)  Bigelow  v.  Berkshire,  19  Am.  Rep.  628  n.,  93  U.  S.  (3  Otto) 
2S4. 

{q)  Stormant  v.  Waterloo  Co.,  i  F.  &  F.  22. 

(A)  Ingerttfll  v.  Knights  of  Golden  Rule,  47  Fed.  Rep.  272.  Co7i- 
^.iicNt  Mutual  v.  McWJiirter,  73  Fed.  Rep.  444. 

(0  Amicahle  v.  Bolland,  4  Bligh  N.  iS.  194,  2  Dow.  &  CI.  i.  But 
s«  Mimre  v.  WooUey,  4  £.  &  B.  243,  24  L.  J.  Q.  B.  40,  i  Jur.  N.  S. 
468.  24  L.  T.  155/3  W.  R.  66.  Clearer  v.  Mutuall  Bejterre  Fund,  &c, 
(1892)  I  Q.  B.  147,  66  L.  T.  221,  61  L.  J.  Q.  B.  128. 

(^)  httinga  v.  0)mmereial  Union  In«.  Co.,  tide  the  Times,  5  Dec. 
1884. 
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manner  by  treating  such  an  event  as  resignation  of 
the  utmost  benefit  derivable  from  the  policy,  and 
the  representatives  of  the  assured  and  his  estate  are 
not  deprived  of  the  benefit  of  the  policy  so  far  as  it 
was  earned  by  payment  of  premiums. 

Policies  generally  contain  another  clause  avoiding 
them  **  if  the  life  assured  die  by  his  own  hands,  the 
hands  of  justice,  by  duelling,  or  by  suicide;  but  if 
any  third  party  have  acquired  a  botvd  fide  interest 
therein,  by  assignment  oi:  by  legal  or  equitable  lien 
for  a  valuable  consideration,  or  as  security  for  money, 
the  insurance  thereby  effected  shall  nevertheless  be 
vaUd  and  of  full  effect."  The  expression  "  any  third 
party  "  will  not  be  construed  to  mean  a  person  who, 
by  operation  of  law,  becomes  the  assignee  of  the 
estate  of  the  man  whose  life  is  insured  as  a  mere 
personal  or  legal  representative  to  collect  and  ad- 
minister the  estate.  He  is  not  a  third  party  in  the 
true  sense  of  the  term.  He  is  a  person  invested 
with  certain  powers  to  distribute  the  estate  accord- 
ing to  justice  and  equity ;  even  if  he  be  a  third 
party  he  is  not  one  who  has  the  poUcy  vested  in 
him  for  a  valuable  consideration  {I).  In  this  case 
Cockburn,  C.J.,  said :  "  I  think  it  may  be  safely 
taken  for  granted  that  the  reason  why  insurance 
companies  on  insuring  a  life  provide  that  in  the 
event  of  the  violent  death  of  the  person  assured,  by 
his  own  hands  or  by  the  hands  of  an  executioner, 
they  shall  not  be  obliged  to  pay,  is  that  they  insure 
upon  the  calculation  of  the  average  duration  of 
human  life.  Were  it  not  for  this  clause  a  party 
might  insure  for  the  benefit  of  those  who  are  to 
come  after  him,  intending  all  the  time  to  put  an 
end  to  his  life  (m).     On  the  other  hand,  if  policies 


(/)  Javimm  v.  Forxter,  29  L.  J.  Q.  B.  8,  per  Cockburn,  C.J.,  I  E. 
iV:  E.  463,  33  L.  T.  290,  7  W.  li.  202,  578.  Moam  v.  Woohey,  4  E. 
A:  B.  243,  24  L.  J.  Q.  B.  40,  I  Jur.  N.  S.  46S,  24  L.  T.  155, 
3}y.R-  66. 

(ni)  Suicide  iu  a  sane  mind  would  avoid  the  policy.    Horn  v.  Anglo- 
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were  liable  to  be  defeated  by* such  a  death  under 
every  state  of  things,  one  great  inducement  to  per- 
sons to  insure,  namely,  the  possibility  of  disposing 
of  their  poHcies,  if  expedient,  would  be  taken  away. 
Therefore  a  sort  of  compromise  has  been  made. 
The  company  protect  themselves  against  any  such 
abridgment  of  life;  but  they  say  if  the  policy  has 
been  parted  with  for  a  valuable  consideration  the 
forfeiture  shall  not  take  effect  "  (a).  If  the  policy  Loan  by 
contain  such  a  clause,  and  the  assured  borrows  ^[^"^J^f  ^° 
money  of  the  company  on  mortgage  of  other  pro- 1*°^^ 
perty  and  deposits  the  policy  as  collateral  security,  such  clause, 
and  subsequently  commits  suicide  imder  temporary 
insanity,  the  company  and  the  assured  Avill  stand  in 
the  same  position  as  if  the  policy  were  mortgaged 
to  a  third  person,  and  therefore  the  company  will 
come  within  the  exception  in  the  clause,  and 
the  pohcy  will  be  valid  to  the  extent  of  the  mort- 
gage debt,  which  will  be  considered  satisfied  so  far 
as  the  policy-moneys  extend  (0).  It  seems  also 
that  if  the  mortgagor's  representative  had  redeemed 
the  mortgage  from  other  sources  he  would  be 
entitled  to  recover  on  the  policy  for  the  benefit  of 
the  mortgagor's  estate ;  for  Wood,  V.C.,  said,  '*  The 
object  of  the  condition  is  to  increase  the  value  of 
the  policy  to  the  holder — i.c.,  in  the  first  place,  to  the 
assured ;  and  I  do  not  see  how  I  can  hold  that  in 
the  absence  of  fraud  the  estate  of  the  assured  is 
to  be  deprived  of  the  benefit  intended  to  be  given 
him  by  the  exception,  merely  because  the  mortgage 
happens  to  be  fully  secured"  (jy). 


Awtralian^  tfrr.,  30  L.  J.  Ch.  511,  per  Wood,   V.C.,  reported  also 

4  L.  T.  N.  S.  142,  7  Jur.  N.  S.  673,  6  W.  R.  359. 
(ft)  Per  Cockburn,  C.J.,  Jachton  v.  Forxter,  supra, 
{o)  Wfiiffl  V.  BntU/t  Umpire,  Ji'c,  (\h,  L.  li.  7  Eq.  394,  38  L.  J.  Ch. 

S%  17  ^-  R.  26,  19  L.  T.  N.  S.  306.    Cook  V.  Black,  1  Hare  390,  6  Jur. 

164.  iiL.  J.  Ch.  268. 
ip)  iSolieitorJt  and  General  Life,  t^r.,  Co.,  v.  Lamb,  2  De  G.  J.  k  ^, 

25i«  I  H.  k  M.  716,  33  L.  J.  N.  S.  Ch.426, 12  W.  R.  941,  10  L.  T.  N.  S. 

702,  10  Jur.  N.  8.  739,  4  N.  R.  313,  followed  in  City  Bank  v.  Sttrereign 

Life  Inmirance  Co.,  32  W.  R.  657. 
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Policy  under  Where  a  policy  has  been  issued  under  the  Married 
wom^«  Women's  Property  Acts,  1870  and  1882,  it  would 
Property  Acta,  seem  to  be  avoidcd  by  suicide  of  the  assured  in  the 
same  way  as  any  other  policy ;  because  if  a  man  is 
thus  allowed  to  provide  for  his  family  in  the  event 
of  suicide,  one  restraint  against  self-destruction  is 
removed,  and  he  might  effect  such  an  insurance, 
intending  all  the  while  to  terminate  his  existence. 
Suicide  in  this  as  much  as  in  any  other  case  is 
a  risk  not  taken  into  account  or  insured  against  by 
the  insurance  office. 

"Die  by  own         An    assurcd    effected  a   policy  on  his   own   life> 

***"**•  in  which  was  a  proviso  avoiding  the  same  if  the 

assured  should  ''  die  by  his  own  hands " ;  and  he 

assigned  the  poUcy  to  trustees  of  a  settlement  and 

covenanted  with  them  to  pay  the  premiums,  and  to 

"  do  and  perform  all  such  acts,  matters,  and  things 

as  should   be  requisite   for  keeping  the  policy  on 

Bflectof         foot."       The   assured    afterwards    drowned   himself 

oovenanrto      whilst  insauc,  and  in  an  action  against  the  insurers 

keep  policy      the  Court  held    the  policy  avoided,  and  also   that 

on  loot.  1  •  1     T  T  1 

the  trustees  were  not  entitled  under  the  covenant  to 
recover  the  money  from  the  estate  of  the  assured  (n). 


(jl)  Dormay  v.  Borrodaile,  ii  Jur.  231,  379,  5  C.  B.  380,  10  Beav. 
335,  9  L.  T.  449,  16  L.  J.  Ch.  337. 
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CHAPTER  V. 

GENERAL    INQUIRIES    MADE    BY    INSURERS. 

Ix  life  insurance  the  inquiries  made  by  insurers  go 
to — 

1.  The  age  of  the  applicant.  This  is  important 
with  regard  to  the  average  duration  of  human  life. 
But  there  may  be  other  circumstances  tending  to 
show  that  the  life  will  be  of  more  or  less  than 
average  duration. 

2.  His  family  history,  as  giving  a  clue  ab  extra  to 
his  probable  constitution  and  prospect  of  longevity. 
Under  this  head  questions  are  usually  asked  as  to 
his  parents,  grand-parents,  and  brothers  and  sisters, 
and  what  diseases,  if  dead,  they  died  of. 

3.  The  personal  health,  present  and  past,  of  the 
applicant,  including  therein  his  constitutional  history. 

4.  His  moral  history,  including  therein  his  habits 
of  life  past  and  present.  Under  this  are  included 
questions  as  to  steadiness  and  sobriety,  and  whether 
a  man  is  married  or  not  (a). 

5.  His  geographical  position.  Cceteris  paribm,  in- 
surance rates  would  be  higher  in  an  earthquake  dis- 
trict of  Southern  America  than  in  Great  Britain. 
Besides  this,  climate  is  an  element  in  the  risk  both 
generally  and  in  respect  of  the  peculiar  constitution 
of  individuals,  as  certain  climates  are  apt  to  be  fatal 

(«)  vide  Jeffries  \.  Union  Mutual  Co.,  1  McCrary(U.  S.  Circ.  Ct.)  114. 
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to   men   of   certain    nationalities,   constitution,   and 
habits. 

6.  His  occupation.  Some  trades  and  occupations 
are  more  hazardous  than  others — e.g.,  a  soldier  s  than 
a  farmer's,  a  sailor's  than  a  landsman's.  And  where 
there  is  no  apparent  difference  in  risk,  the  statistical 
tables  show  a  longer  average  of  life  in  one  profession 
than  in  another,  and  insurance  companies  for  the 
purpose  of  their  business  make  close  investigation  of 
the  Registrar-General's  returns.  Moreover,  in  acci- 
dent insurance  liability  to  injury  varies  very  greatly 
with  the  occupation  irrespective  of  its  healthiness 
or  unhealthiness. 

Full  and  fair  disclosure  is  required  by  good  faith 
from  the  assured  on  all  these  points  and  on  any 
others  inquired  of  by  the  insurer,  and  on  all,  if  any, 
other  matters  within  the  knowledge  of  the  assured 
and  material  to  the  risk  (6). 

Questions  as  to  misrepresentation  and  concealment 
by  the  assured  rarely  arise  on  life  policies,  owing 
to  the  usual  procedure  in  effecting  them ;  for  the 
business  of  insurance  is  now  reduced  to  a  scientific 
routine,  and  a  series  of  carefully  drawn  questions 
are  put  to  the  applicant,  and  the  truth  of  his  answers 
is  vouched  and  agreed  by  him  to  constitute  the 
basis  of  the  contract,  or  incorporated  by  reference  or 
otherwise  in  the  policy;  in  other  words,  the  facts 
so  stated  are  said  to  be  warranted  (c). 

Such  warranty  precludes  all  dispute  as  to  the 
materiality  of  the  questions  put,  but  does  not  con- 
stitute the  sole  obligation  of  the  applicant — since- 
non-disclosure  of  material  facts,  not  coming  within 
the  terms  of  the  warranted  declaration,  will  bar 
recovery  on  the  policy  as  effectually  as  breach  of 

{h)  Vid£  cap.  vii.,  on  Misrepresentation, 
(r)   Vide  cap.  vi.,  on  Warranty. 


GENERAL    INQUIRIES    MADE    BY    INSURERS.  1 59 

warranty.  The  object  of  the  procedure  above  stated  is 
to  prevent  issues  being  raised  as  to  the  materiality 
of  this  or  that  fact,  at  a  date  which  in  all  human 
probabiUty  will  be  long  subsequent  to  the  grant  of 
the  policy,  and  when,  possibly,  every  party  to  the 
transaction,  or  competent  witness  thereto,  will  be  as 
dead  as  the  person  on  whose  life  it  was  made. 

I.  Age  will  be  admitted  by  insurers  if  satisfactory  Ag«. 
proof  be  furnished  by  birth  or  baptismal  certificate. 
If  not  admitted  but  warranted,  strict  proof  is  necessary 
that  the  age  is  exactly  as  warranted  (r/). 

3.  A  man  is  not  bound  under  the  question  as  to  Personal 
other  facts  material  to  the  risk,  or,  in  the  absence  of  a^^i^Jt"^*^*^ 
questions,  to  disclose  anything  as  to  his  present  or 
past  health,  which  has  not  had  and  is  not  by  its 
nature  calculated  to  have  a  steady  and  continuous 
effect  towards  shortening  his  life  (e).  But  pre- 
disposition to  a  disease  medically  known  to  have 
such  effect  must  be  disclosed,  as  also  previous 
attacks  of  such  disease  (/).  The  same  rules  apply 
as  to  answering  questions  regarding  serious  illness 
or  injury  (jf).  In  answering  this  question,  honest 
belief  in  the  truth  of  the  answer  is  all  that  is 
required  (A),  imless  the  truth  of  the  statement  is 
warranted,  in  which  case  the  untruth,  without  any 
riioral  guilt,  avoids  the  insurance.  If  a  man  does 
not  know  that  certain  complaints  which  he  has  had 
come  within  the  scope  of  the  inquiry,  the  insurer 
must  suffer  for  his  ambiguity  (i),  and  the  warranties 

(O  Cazenoie  v.  British  Equitable,  6  C.  B.  N.  S.  437, 29  L.  J.  C.  P. 
160.  I  L.  T.  N.  S.  484,  5  Jur.  N.  S.  1309,  8  W.  R.  243.  See  alR> 
Wettropp  v.  Bnwe^  Batty  (Ir.  K.  B.)  155,  206.  Life  Association  of 
Scotland  v.  Foster,  11  C.  S.  C.  (3rd  series)  351. 

(^)  Watson  V.  jifainwaring^  2  Park  Ins.  650,  4  Taunt.  763. 

(jT)  Morrison  y.  Mn^pratt^  4  Bing.  60. 

Of)  Connecticut  Co,  v.  Moore,  6  App.  Cas.  644.  See  Xew  York 
Insurance  Co.  v.  Flack,  3  Maryland  341,  and  Ins.  Co.  v.  Wdhinsoiu 
13  Wall.  (C  S.)  222,  for  criterion  of  seriousness. 

(A)  Jones  v.  Prorimnal,  3  C.  B.  (N.  S.)  65,  26  L.  J.  C.  P.  272, 
3  Jur.  X.  S.  1004.  5  W.  R.  885.     Tliamson  v.   Weems,  9  App.  Cas.  671. 

(0  Life  Association  of  Scotland  Y.  Foster,  11  G.  S.  C.  (3rd  series)  351. 
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of  the  insured  do  not  extend  to  latent  and  unknown 
disease. 


Meaning  of  The  word  "  diseaso  "  beiner  unrestricted  by  any- 

*' disease."        thmg  in  the  context  includes  disease  of  mind   as 
well  as  of  body  (k). 

A  disease  requiring  confinement  in  bed  has  been 
held  to  be  one  calling  for  the  attendance  of  u 
physician  (/). 

A  "  local  disease  "  has  in  one  American  case  been 
held  to  include  tubercle  as  a  matter  of  law  (?/?). 
But  usually  the  American  Courts  leave  any  question 
where  there  is  doubt  as  to  the  disease  being  local  or 
general  to  the  jury.  English  cases  are  rare,  owing 
to  the  arbitration  clauses  contained  in  policies. 

Particular  Particular  diseases  must  in  any  case  be  disclosed 

diseaws.  •£  u^a^gj-ig^i     The  iusurcrs  ask  specific  questions  as  to 

certain  diseases,  such  as  scrofula,  insanity,  epilepsy, 
fits,  lung  disease,  heart  disease,  rheumatism,  gout, 
and  even  dyspepsia,  but  they  add  general  words  to 
bring  to  the  applicant's  notice  the  need  of  disclosing 
complaints  material  to  be  known  for  settling  the 
premium  or  taking  the  risk.  A  general  question 
asking  whether  the  applicant  ever  had  any  other 
illness,  local  disease,  or  personal  injury  has  been 
described  as  embarrassing,  and  one  which  could 
hardly  be  expected  to  be  answered  with  strict  and 
literal  truth;  for  a  man  of  mature  age  cannot 
reasonably  be  expected  to  recollect  and  disclose 
every  illness,  however  slight,  or  every  personal  in- 
jury, consisting  of  a  contusion,  cut,  or  blow,  which 
he  might  have  suflFered  from  in  the  course  of  his 
life ;  and  such  a  question  must  be  read,  to  make  it 

(U)  Connecticut  Muttuil  v.  Akens,  150  U.  S.  Rep.  468. 
(/)  Cazenate  v.  British  EqnitahU^  »Hpra. 

(w)  A  Californian  case,  42  C!al.  523  ;  but  see  Ins,  Co.  v.    Wdkhiton^ 
13  Wall  (U.  8.)  222. 
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reasonable,  with  some  limitation  and  qualification  as 
referring  only  to  indisposition  of  a  somewhat  severe 
or  serious  character  (n). 

To  the  question  whether  the  applicant  ever  had  Airoction  oi 
the  disease  of  "  aifection  of  the  Kver,"  the  answer  *^®  "^®'* 
being  "  No,"  it  was  held  to  be  a  fair  and  true  one  if 
the  insured  never  had  an  affection  of  that  organ 
amounting  to  disease,  as  the  question  did  not  require 
him  to  state  every  instance  of  slight  disorder  affect- 
ing the  liver  which  left  no  injury  to  health  (o). 

Afflicted  with  fits  means  constitutionally  liable  to  Anucted  with 
them,   e.g.,  epileptic    (p),   but    even   if    the    words**** 
"epileptic  or  other  fits'*  be  used,  fainting  fits  are 
not  included  (q). 

American  cases  distinguish  from  this  the  question, 
"  Have  you  ever  had  fits  ? "  (r). 

A  man  may  honestly  say  *'  No  "  to  the  question  Afflicted  with 
whether  he  had  gout,  though  to  a  doctor  it  would  ^^ 
be  clear,   from   symptoms   not  felt,  or  if  felt  not 
understood   by   the   life,  that  the  gout  was  flying 
about  his  system  (s). 

Only   what   is  the   result  of  the  diseases  called  '*  Spittinfir  of 
*  spitting  of  blood  "  need  be  specified — i.e.,  bringing 
blood  firom  throat  or  lungs  (not  from  the  teeth   or 
stomach)  (t),  as  a  symptom  of  a  disease  tending  to 
shorten  life. 

As  a  means  of  testing  the  accuracy  of  statements  Medical  atten 
as  to  health,   reference    is    required    to    the  usual 


dant. 


(a)  Conneetirmt  Mutual^  fc,  Ch,  v.  Motfre,  6  App.  Caa.  648. 

(0)  Qmnecticut  Mutual^  Jtc.  v.  Union  Trusty  4*^.,  112  U.  S.  250. 
(p)  CkatUtck  V.  Sftau\  i  M.  &  R.  498. 

(q)  Shilling  v.  Accidental  Death,  i  F.  &  F.  116,  2  H.  &  N.  42, 
27  L.  J.  Ex.  16,  5  W.  R.  567. 
(r)  Etna  Int.  Co.  v.  France,  94  U.  S.  (4  Otto)  561. 

(1)  Fowke$  V.  Manehegter,  3  B.    &  S.    917,  32  L.    J.    Q.  B.  153, 
8L.T.  N.  S.  309.  II  W.  R.  622. 

(0  Geach  v.  Ingall,  14  M.  &  W.  95,  15  L.  J.  Ex.  37,  9  Jur.   691. 
ffirfjoa  V.  Mainwaring,  4  Taunt.  763. 
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medical  attendant  (u)  of  the  applicant,  and  for  hini 
to  say  that  he  had  no  medical  man,  though  he  had 
recently,  if  only  once,  been  attended  for  a  severe 
illness,  would  preclude  his  recovering  under  the 
policy  (x). 

When  the  usual  medical  attendant  is  asked  for, 
it  is  not  enough  in  case  of  a  change,  c^,,  on  marriage, 
to  name  the  doctor  last  attending,  if  another  has 
previously  and  for  long  attended.  It  is  for  the 
jury  to  say  whether  the  last  is  the  usual  medical 
attendant  (y). 

If  the  usual  attendant  has  not  been  called  in  for 
some  time,  and  another  has  been  employed,  giving 
the  name  of  the  former  is  enough  (2). 

But  the  question  seems  to  be  for  the  jury  in  most 
cases  (a) ;  and  they  have  found  that  omission  to  state 
the  name  of  the  doctor  who  attended  deceased  for 
delirium  tremem  is  not  fraudulent  (&),  though  judges 
are  of  a  contrary  opinion  (c). 

Moral  histor}         4.  Commimications  of  habits  tending  to  shorten 

5JSJS!*  life  must  be  made  (d).     The  habit  of  using  opium, 

laudanum,  or  drinking    is  within    this  rule.     If  a 

man  has  had  ddiriuvi  tremens  within  the  year,  (e)  or 

(u)  Maymrd  v.  Rhode,  5  Dowl.  &  R.  266,  i  C.  &  P.  360.  Erer^ 
V.  Deshormtgh,  5  Bing.  503. 

(x)  Palmer  v.  JIawes  (1841),  Ellis  Ins.  131.  See  Connerticut  Co.  v. 
Moore,  6  App.  Cas.  644.  British  Equitable  Co,  v.  Musgrare,  per 
Kay,  J.,  Times  Law  Rep.  vol.  3.  p.  630. 

(y)  Ilnckman  v.  Femie,  3  M.  &  W,  505,  517,  7  L.  J.  N.  S.  Ex.  163, 
2  Jur.  444.  Ererett  v.  De*hirrmtghy  5  Bing.  503.  Connect  lent  Cv.  v. 
Udoore,  6  App.  Cas.  644. 

(z)  Mayiiard  v.  Rhode,  i  C.  &  P.  360,  5  D.  &  R.  266.  ConnecticMt 
Co.  V.  Moore,  6  App.  Cas.  644. 

(a)  Seanlon  v.  Scealet,  13  Ir.  Law  Rep.  71  (1849). 

(ft)  Hutton  V.  Waterloo,  i  F.  &  F.  735.  Abbot  v.  Uoicard,  Haves 
(Ir.)3Si. 

{c)  Life  Anaoctation  of  Scotland  v.  For/iter,  11  C.  S.  C.(3rd  series)  351. 

id)  Forbes  v.  Edinburgh  Life,  10  C.  S.  C.  (ist  series)  451. 

(e)  Hutton  v.  Waterloo,  i  F.  &  F.  735.  Seotti^th  Equitable  v. 
Bnitt,  4  C.  S.  C.  (4th  series)  X076,  affirmed  by  H.  L.  5  C.  S.  C\  64 
(H.  L.). 
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is  habitually  intemperate  (/ ),  it  must  be  disclosed. 
In  America  a  distinction  for  these  purposes  is  taken 
between  periodical  bouts  and  steady  drinking  {g)y 
and  it  has  been  held  by  Lord  Blackburn  that  the 
warranty  as  to  temperance  must  be  construed  with 
reference  to  the  habits  of  people  in  the  class  and 
in  the  locaHty  where  the  insured  lives  (A).  Lord 
Watson,  however,  would  not  go  further  than  to 
allow  the  assured  s  position  in  life,  and  the  habits  of 
the  ckss  to  which  he  belonged,  to  be  taken  into 
account  (i). 

It  is  not  infrequently  provided  that  the  warranty 
of  temperate  habits  should  apply  not  only  to  past  and 
present,  but  also  be  promissory,  and  death  by  or  during 
intoxication  is  excepted  from  the  risk. 

In  one  case  (A)  concealment  of  the  fact  that  the 
person  whose  life  was  insured  *  had  had  a  child  (she 
was  unmarried)  was  held  material,  and  a  nonsuit 
entered. 

5.  A  statement  that  A.  resided  at  B.,  but  omitting  Residence, 
to  say  that  he  was  in  prison  there,  was  held  fatal  to 

the  right  to  recover  on  the  policy,  as  confinement 
and  want  of  air  and  exercise  were  deemed  prejudicial 
to  the  Ufe  (/).  Omission  to  disclose  a  long  previous 
residence  in  the  tropics  would  probably  be  so  likewise. 
But  it  has  been  recently  held  that  to  insert  merely 
temporary  residence,  and  not  the  domicile,  is  not 
fatal  {m). 

6.  It  is  not  necessary  to  disclose  anything  as  to  occnpation. 

(j)  Soitthcomb  v.  Merriman^  Car.  &  M.  286. 

{3)  See  Mav  396  and  397.  and  the  charge  to  the  jurv  in  Suy'ich  v. 
lime  Life,  2'Dill.  (C.  Ct.  U.  S.)  160. 

(A)  Per  Lord  Blackburn,  Tltomson  v.  Weemt,  9  App.  Cas.  684-5. 
HfieuMv.  Standard  Co. ^  21  Sc.  L.  R.  791. 

(')  Same  case,  p.  696. 

(*)  Edwards  v.  Barrow^  Ellig  Ins.  123. 

[l]  IJugnenin  v.  Bay  lei/,  6  Taunt.  186. 

(01)  Grogan  v.  London  and  Manchester  Co.y  53  L.  T.  761,  2  Times 
L.  R.  75. 
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the  occupation  of  the  proposed  assured,  imless  it  is 
material  to  the  risk,  or  asked  for  by  the  insurer  (n). 

When  a  man  is  asked  for  his  present  occupation, 
he  must  state  it,  even  if  his  regular  occupation  has 
been  different,  and  is  likely  to  be  resumed  (0). 

To  describe  himself  as  esquire  is  not  a  satisfactory 
answer  to  a  question  as  to  occupation,  but  does  not 
amount  to  a  statement  that  the  declarant  has  no 
occupation  (p).  The  proposed  assured  was  in  business 
as  an  ironmonger,  and  described  himself  in  the  pro- 
posal simply  as  esquire,  yet  it  did  not  vitiate  his 
claim  on  the  company. 

[n)  Lindenau  v.  Dezhor<mgh^  8  B.  &  C.  586,  592. 

(J)  Hartmann  v.  Keyttone  State^  21  Penn.  466. 

(p)  Perrina  v.  Marine  and  General  Travellers,  2  E.  &  £.  317, 
29  L.  J.  Q.  B.  17,  242,  2  L.  T.  N.  S.  633,  6  Jur.  N.  S.  69,  627,  8  W.  R. 
41,  563. 
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WARRANTY. 

Lord  Blackburn  said  in  Thomson  v.  Weems  (a) :  **  In  Difference 
policies  of  marine  insurance  I  think  it  is  settled  by  warranty  in 
authority  that  any  statement  of  a  fact  bearing  upon  ^J^^ucics. 
the  risk  introduced  into  the  written  policy  is,  by 
whatever  words  and  in  whatever  place,  to  be  con- 
strued as  a  warranty,  and,  primd  facie  at  least,  the 
compliance  with  that  warranty  is  a  condition  pre- 
cedent to  the  attaching  of  the  risk.     I  think  that 
on  the  balance  of  authority  the  general  principles 
of  insurance  law  apply  to    all  insurances,  whether 
marine,  life,  or  fire  ....  but  I  do  not  think  that 
this  rule  as  to  the  construction  of  marine  policies 
is  also  applicable  to  the  construction  of  life  policies." 

It  is  a  first  principle  in  the  law  of  insurance,  on  wamntj  in 
all  occasions,  that  where  a  representation  is  material  '^^  p°"«***- 
it  must  be  complied  with ;  if  immaterial,  that  im- 
materiahty  may  be  inquired  into  and  shown ;  but  if 
there  is  a  warranty,  it  is  part  of  the  contract  that 
the  matter  is  such  as  it  is  represented  to  be,  therefore 
the  materiality  or  immateriality  of  a  representa- 
tion which  is  warranted  signifies  nothing.  The  only 
question  is  as  to  the  mere  fact.  When  it  is  agreed 
in  any  contract  of  insurance  that  a  particular  state- 
ment shall  form  the  basis  of  the  policy,  the  truth  of 
that  statement  is  warranted  (J). 


{a)  9  App.  Cas.  684,  21  Sc.  L.  R.  791. 

(b)  yewcaMle  Fire  Inturanee  Co.  v.  M''Morran^  3  Dow.  H.  L.  255. 
Tfiomjuyn  v.  Weems^  9  App.  Cas.  671.  Weem-t  v.  Stundard  Ok,  21  Sc. 
L.  B.  791.  Kelly  v.  Mytual,  75  Fed.  Rep.  637.  Fither  v.  Cretcent 
iKMHrant'e  A».,  33  Fed.  Rep.  U.  S.  544,  per  Dick,  J. 


i66 


THE    LAWS    OF    INSURANCE. 


Expresi  An  express  warranty  is  something  more  than  an 

oonStion*       agreement,  and  creates  a  condition  precedent,  and 
P"^^f^**"     there  is  no  difference  in  this  respect  between  lire, 
marine,  or  hie  pohcies  (c). 


Warranties 
and  conditions 
mnst  be  true. 


Warranties  and  conditions,  being  a  part  of  the 
contract,  must  be  true  if  affirmative,  and  if  promis- 
sory must  be  complied  with,  otherwise  the  contract 
cannot  be  enforced,  notwithstanding  the  good  faith 
of  the  assured.  They  are  either  express  or  im- 
plied (rf).  The  warranty  must  be  in  the  policy,  or 
incorporated  therein  by  reference  (e).  Implied  war- 
ranties are,  however,  almost,  if  not  quite,  confined  to 
marine  insurance. 


No  particalar 
words 

necessary  for 
warranty. 


Facts 
warranted 
must  be  true 
thougfli 
immaterial. 


No  particular  words  are  necessary  to  constitute  a 
warranty ;  hence  where  a  ship  was  insured,  and  in 
the  margin  was  written  "  eight  nine-pounders  with 
close  quarters,  six  six-pounders  on  her  upper  decks, 
thirty  seamen,  besides  passengers,"  these  words  were 
held  to  amount  to  a  warranty  that  the  ship  was  so 
provided  (/). 

The  following  words  were  written  in  the  margin 
of  the  policy: — "In  port,  20th  July  1776."  The 
ship  was  proved  to  have  sailed  on  the  i8th  July, 
and  Lord  Mansfield  held  that  this  was  clearly  a 
warranty ;  and  though  the  difference  of  two  days 
might  not  make  any  material  difference  in  the  risk, 
yet,  as  the  condition  had  not  been  complied  with, 
the  insurer  was  not  liable  (r/). 

The  truth  and  not  the  materiaUty  of  the  answers 
is  the  question  to  be  considered  when  the  imswers 

(r)  Ilamhrmgh  v.  Mutual  i{/>,«^V.,  C.  A.  (1895)  W.  ^-  '8.  72  L.  T. 
('.  A.  140,  II  I'imes  L.  R.  190.  Barnard  v.  Faber,  1893,  I  Q.  B.  340, 
9  Tillies  L.  R.  (C.  A.)  160. 

{d)  Oihiton  v.  Small,  4  H.  L.  C.  353. 

(f)  lioutledge  v.  Bun-ell,  l  Hy.  Bl.  255.  Worsley  v.  TIW//,  6  T.  R. 
710. 

(/)  Bean  v.  Stupart^  Doug.  11. 

(^)  Ibid,  Doug.  12,  note. 
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of  the  party  proposing  to  effect  the  insurance  form 
part  of  the  contract.  Thus  where  a  party  who  de- 
sired to  insure  his  life  received  a  form  of  proposal 
containing  the  following  questions :  "  Did  any  of  the 
party's  near  relatives  die  of  consumption  or  any  other 
pulmonary  complaint  ?  Has  the  party's  life  been 
accepted  or  refused  at  any  office  ?  "  and  to  these 
questions  the  answer  "  No  "  was  imtruly  returned  (A), 
the  policy  having  expressed  that  if  any  false  state- 
ment was  made  to  the  company  in  or  about  the 
obtaining  or  effecting  of  the  insurance,  the  policy 
should  be  void,  the  House  of  Lords  decided  that  the 
answers  of  the  intending  insurers  being  part  of  the 
contract,  their  truth  and  not  their  materiality  was  in 
question  (i). 

It  may  here  be  mentioned  that  a  condition  pre-  warrauUeH 
cedent  forming  part  of  the  contract  must,  like  apjj^enr''"* 
warranty,  be  strictly  performed.     By  the   proposals  ™^j^ 
it  was  stipulated  "  that  persons  assured  should  .  .  .  iwrformed. 
procure   a    certificate  from    the    minister,    church- 
wardens, and  some  respectable  householders  of  the 
parish  not  concerned  in  the  loss,  importing  that  they 
were  acquainted  with   the    character  and    circum- 
stances of  the  person  insured,  and  knew  or  believed 
that  he    by  misfortune    and  without  any    kind  of 
fraud  or  evil  practice  had  sustained  by  such  fire  the 
loss  and  damage  therein  mentioned."     It  was  held 
that  the  procuring  of  such  a  certificate  was  a  condi- 
tion precedent  to  the  right  of  the  assured  to  recover, 
and    that    it    was    immaterial    that    the    minister, 
churchwardens,  &c.,  wrongfully  refused  to  sign  the 
certificate  (k). 

U  the  condition  precedent  be  not  performed,  the  condition 

precedent  to 
^  performed 
{h)  London  AMurance  v.  Manttell^  11  Ch.  D.  363,  48  L.  J.  Ch.  331, 
-27  W.  R.  444.    And  see  RuMell  v.  (htuula  Life  (\k,  32  U.  C.  (C.  P.) 
256. 

(0  Andtrmn  v.  Fitzgerald^  4  H.  L.  C.  484,  17  Jar.  995,     See  also 
P*T  I^ord  Blackburn,  Thomson  v.  WeeiHA,  9  App.  Tas.  671. 
(t)  Wontletj  V.  Woifd,  6  T.  R.  710. 
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even  where  plaintiff  caxuiot  succeed  in  his  action  even  if  the 
nS«fthe^°  non-performance  is  under  the  contract  attributable 
contract  to  the  defendant     For  example :  The  proprietors  of 

preven  t.  ^^^  newspaper  Tit-Bits  advertised  that  £ioo  would 
be  paid  by  a  certain  insurance  company  to  the  per- 
son whom  the  proprietors  decided  to  be  next-of-kin 
of  any  one  kiUed  in  a  railway  accident  who  was 
proved  to  have  been  a  constant  subscriber  to  the 
paper.  A  person  having  been  killed,  the  proprietors 
paid  the  insurance-money  to  the  widow ;  but  the 
children  of  the  deceased  by  a  former  marriage  sued 
them  as  next  of  kin,  and  it  was  held  that  they  could 
not  recover  without  producing  the  decision  of  the 
defendants  that  they  were  the  next-of-kin,  that  being 
a  condition  precedent  to  recovery  (I), 

Pact  war-  Where  the  questions  and  answers  of  a  proposal 

Btrictiy"tnie.^  form  the  basis  of  the  contract,  their  materiality  can- 
not be  disputed  by  the  assured  (tw),  and  where  a 
thing  is  warranted  to  be  of  a  particular  nature 
or  description,  it  must  be  exactly  such  as  it  is 
represented  to  be,  otherwise  the  policy  is  void  and 
there  is  no  contract.  Therefore  where  a  policy  of 
fire  insurance  on  a  mill  contained  the  following 
warranty :  **  Warranted  that  the  above  mill  is  con- 
formable to  the  first  class  of  cotton  and  woollen 
rates  delivered  herewith,"  the  mill  proved  not  to  be 
of  the  first  class,  and  the  House  of  Lords  decided 
that  an  action  on  the  policy  could  not  be  supported. 
In  giving  judgment  Lord  Eldon  said :  **  It  is  a  first 
priufnple  of  the  law  of  insurance  on  all  occasions 
that  where  a  representation  is  material  it  must  be 
complied  with  ;  if  immaterial,  that  immateriality 
may  be  inquired  into  and  shown ;  but  if  there  is  a 
warranty,  it  is  part  of  the  contract  that  the  matter 
is  such  as  it  is  represented  to  be.     Therefore  the 


(/)  Law  V.  Ofiorge  Xewnei,  31  iSco.  L.  R.  888.  Muir/wad  v.  Forth 
and  North  Sea  Steamboat  Mutval  Irumrance  A»fonatian,  10  Times 
L.  R.  82. 

(m)  Andersim  v.  Fitzgerald,  4  H.  L.  C.  484,  17  Jur.  995. 
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materiality  or  immateriality  signifies  nothing.  The 
only  question  is  as  to  the  mere  fact,  What  is  the 
building  de  facto  that  I  have  insured  ?  (n).  But 
where  a  policy  on  cotton-mills  contained  a  warranty 
that  they  should  be  worked  by  day  only,  and  a  steam-' 
engine  and  horizontal  shafts  were  worked  by  night, 
it  was  held  to  be  no  breach  of  the  warranty  (o). 
And  a  warranty  that  a  mill  is  "  worked  by  day  only  " 
is  not  broken  by  some  portion  of  the  machinery 
being  in  motion  by  night  (p). 

Not  every  answer  to  a  question  put  by  the  in- 
surers is  a  warranty.  Answers  may  be  mere  state- 
ments of  intention  or  opinion,  and  not  intended  as  a 
warranty  or  representation  (q). 

They  will  be  read  rather  as  representations  than  Answcre 
warranties  imless  it  is  clear  from  the  contract  that  ra^^han  °^ 
both  jparties  meant  them  to  be  warranties  (r).  warrantie». 

Thus,  a  steamer  was  insured  and  was  described  by  Expreasion  of 
the  assured  as  "  now  lying  in  the  T.  dock  and  in-  op^^on.*'  ^^ 
tended  to  navigate  the  St.  Lawrence  as  a  freight 
boat,  and  to  be  laid  up  for  the  ^vinter  in  a  place 
approved  by  this  company."  The  vessel  was  de- 
stroyed eleven  months  afterwards  by  fire,  and  had 
remained  in  dock  the  whole  time,  and  it  was  held 
(reversing  the  judgment  of  the  Queen's  Bench  of 
Lower  Canada)  that  the  words  were  not  a  warranty, 
but  merely  expressed  an  intention  that  the  vessel 
should  navigate  as  mentioned  (s). 


(«)  Xewcctstle  Fire  Ifisiirance  Co,  v.  M^Morran^  3  Dow.  H.  L.  255. 
(«»)  WJtitek^ad  v.  PrUx.  2  C.  M.  &  R.  447.     Mat/all  v.  MUford, 

6  A.  &  E.  670. 

ip)  Mayall  v.  MUford,  6  A.  &  E.  670,  i  N.  k  P.  732.      WhiUhead 
V.  Price,  2  C.  M.  &  R.  447,  I  Gale  Ex.  151. 
(q)  Benham  v.  United  Guarantee  Co.  ^21  L.  J.  Ex.  317, 16  Jur.  691, 

7  Ex.  744.     Andersm  v.  Pacific  Co,,  L.  R.  7  C.  P.  65,  26  L.  T.  N.  S. 
130,  20  W.  R.  280. 

(r)  Phtenix  v.  Baddin,  120  U.  S.  183. 

(*)  Grant  v.  Mna  Insurance  Co.,  15  Moore  P.  C.  516,  6  L.  T.  N.  S. 
735- 8  Jur.  X.S.  705,  10  W.  R.  772. 
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Insured  need 
not  state  in 
detail  facU 
coyered  by 
warranty. 


The  insured  is  not  bound  to  state  in  detail  facts 
covered  by  a  warranty  except  in  answer  to  inquiries 
made  by  the  insurer ;  e.7.,  where  a  life  was  insured 
with  warranty  that  the  life  was  a  good  one  and  the 
person  whose  life  was  insured  suffered  from  an  old 
wound,  which  circumstance  was  not  mentioned  to 
the  insurers,  the  life  having  died  from  an  illness 
which  had  no  connection  with  the  wound,  the  non- 
disclosure did  not  disentitle  the  assured  from  recover- 
ing, because  the  question  to  be  decided  was — Has 
the  warranty  been  proved  true  ?  in  other  words,  Was 
the  life  a  good  one  ?  not,  Was  the  life  subject  to  any 
particular  infirmity  ?  Lord  Mansfield  said :  *'  Where 
an  insurance  is  upon  a  representation,  every  material 
circumstance  should  be  mentioned,  such  as  age,  way 
of  life,  &c.,  but  where  there  is  a  warranty  nothing 
need  be  told,  but  it  must  in  general  be  proved, 
if  litigated,  that  the  life  was  in  fact  a  good  one," 
and  so  it  may  be  though  he  have  a  particular 
infirmity  (/). 

•*  The  insurers  may  stipulate  for  any  warranty 
they  please,  and  if  the  assured  undertakes  that 
warranty,  although  it  may  be  something  not  within 
his  or  her  knowledge,  he  or  she  must  abide  the  eon- 
sequences.  But  when  the  insurers  intend  that  there 
is  a  warranty  of  that  sort,  they  must  make  it  very 
plain  that  such  is  their  intention  (it).  They  must 
use  unequivocal  language,  such  as  persons  of  ordi- 
nary intelligence  may  without  any  difficulty  under- 
stand "  (x). 


"So  far  i 
known.'* 


A  warranty  that  facts  stated  are  true,  **  so  far 
as  known  to  the  applicant,"  will  be  construed  less 
strictly  than   one  without    these    qualifying  words. 

{t)  lUm  V.  BratUhaw,  i  Wm.  Bl.  312,  2  Park  Ins.  934  (8th  wl). 
WillU  V.  Piiole,  2  Park  935  (8th  ed.). 

(m)  Oib*tm  V.  SmalU  4  H.  L.  C.  353. 

(j-)  Life  AMociatUm  of  Scotland  v.  Fonter^  11  C\  S.  C.  (3rd  series)  251. 
364,  per  I^rd  Deas,  371,  per  Lord  Ardmillan.  Dvchett  v.  WW  mm. 
2  Cr.  &  M.  348,  distinguished.     Hare  v.  Barstmc^  8  Jur.  928. 
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Proof  that    the   applicant   knew   facts    not    stated 
would  be  on  the  defendants  (y). 

The  falsity  of  a  statement  made  by  the  insured 
on  procuring  an  insurance  policy  that  neither  of  the 
parents  nor  grandparents  of  the  insured,  "  so  far  as 
known,"  had  died  of  consumption  does  not  constitute 
a  breach  of  warranty  unless  the  fact  that  a  relative 
within  the  degree  insured  had  so  died  was  known  to 
the  insured  at  the  time  whenhe  made  the  statement(;?). 

An   application   for  insurance  recited    '*  that  the  "  So  far  as 

f  .  .  .  «   ,1  ^  .   •  /•      11  known**  with 

toregomg  is  a  just,  full,  and  true  exposition  of  all  warranty, 
the  facts  and  circumstances  in  regard  to  the  con- 
dition, situation,  and  value  of  the  property  to  be 
insured,  so  far  as  the  same  are  known  to  the  ap- 
plicant ;  ai)d  the  same  is  hereby  made  a  condition 
of  the  insurance  and  a  warranty  on  the  part  of 
the  insured  *' ;  and  it  was  held  that  in  the  absence 
of  fraud  or  gross  negligence,  the  insurer  would  not 
be  relieved  from  the  contract  by  incorrect  repre- 
sentations (a), 

A  declaration   that    statements    are    true  to  the  '*  Knowledge 
best  of  the  applicant's  knowledge  and  belief,  and  that  ^^^  ^"®^ ' 
any  untrue  statement  or  any  concealment  of  facts 
shall  forfeit  his  rights,  does  not  constitute  a  warranty 
of  the  truthfulness  of  the  statements  (b). 

Where  there  is  a  warranty  that  the  person  whose  warranty 
life  is  insured  is  in  health,  or  in  good   health,  it^^l^S^'^ 
is  suflScient  if  he  is  in  a  reasonably  good  state  of  !^^fj, 
health,  and  even  if  he  laboured  under  a  particular 
infirmity,  if  it  can  be  proved  by  medical  men  that  it 
did  not  at  all  in  their  judgment  contribute  to  his 


iy)  mikifiM  V.  Oermaniay  $7  Iowa  529.  Garcfilon  v.  Hampden  In. 
furatwe  Co.,  50  Maine  580. 

(r)  Dari$  v.  Suprpme  Dtdge,  ^r.  (1898),  35  Hun.  (K.  Y.)  354. 

(a)  FiMher  v.  Crencent  Im  Co.,  33  Fed.  Rep.  549.  Delahayc  v. 
JiritUk  Empire,  13  Times  L.  R.  245. 

{b)  Egan  v.  The  Svpreme  CimncH,  &r.  (1898),  32  Hun.  (N.  Y.)  245. 
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Assured  not 
sabject  to 
gout  or  fits. 


death,  the  warranty  of  health  has  been  fully  com- 
plied with,  and  the  insurer  is  liable.  Therefore  where 
a  policy  contained  a  warranty  that  B.  was  in  good 
health  when  the  policy  was  underwritten,  and  it 
appeared  in  evidence  that,  though  he  was  troubled 
with  spasms  and  cramps  from  violent  fits  of  the 
gout,  he  was  in  as  good  a  state  of  health  when  that 
policy  was  underwritten  as  he  had  enjoyed  for  a 
long  time,  Lord  Mansfield  said :  **  Such  a  warranty 
could  never  mean  that  a  man  has  not  in  him  the 
seeds  of  some  disorder.  We  are  all  born  with  the 
seeds  of  mortality  in  us  "  (r). 

So  where  a  policy  contains  a  warranty  that  the 
assured  *'  has  not  been  afiiicted  with  nor  is  subject 
to  gout,  fits,  &c.,'*  such  warranty  is  not  broken  by 
the  fact  of  the  assured  having  had  an  epileptic  fit 
m  consequence  of  an  accident.  Lord  Abinger  said : 
"  The  interpretation  I  put  on  a  clause  of  this  kind  is 
not  that  the  party  never  accidentally  had  a  fit,  but 
that  he  was  not  at  the  time  of  the  assurance  being 
made  a  person  habitually  or  constitutionally  aflBicted 
with  fits,  a  person  liable  to  fits  from  some  peculiarity 
of  temperament  either  natural  or  contracted  from 
some  cause  or  other  during  life  (rf). 

Material  A  proviso  in  a  policy  that  if  the  declaration  under 

untnw!but  uot  ^hc  hand  of  the  person  assured  delivered  at  the  in- 
to knowledge    suraucc  offico  as  the  basis  of  the  insurance  is  not  in 

of  assured. 

every  respect  true,  and  that  if  there  has  been  any 
misrepresentation,  &c.,  then  the  insurance  will  be 
void,  will  avoid  the  policy,  if  a  statement  of  a 
matferial  fact  contained  in  the  declaration  is  untrue, 
though  not  to  the  knowledge  of  the  assured  (e). 


(r)  WlllU  V.  PooU,  2  Park  935  (8th  ed.).  Moss  v.  Bradshaw,  i  Wm. 
Bl.  312,  2  Park  934  (8th  ed.). 

(d)  (Jhattoek  v.  Shu  we,  1  Mo.  &  Rob.  498. 

{e)  M' Donald  v.  Law  Vn'um  Fire  and  Life  Assurance,  L.  R.  9  Q.  B. 
328,  43  L.  J.  Q.  B.  131, 30  L.  T.  N.  S.  545, 22  W.  R.  530.  Life  Assvr- 
ance  of  Scotland  v.  Foster,  ii  C.  S.  C.  (3rd  series)  351.  Hutchim»n  v. 
Xatianal,  7  C.  S.  C.  (2nd  series)  467.     M'Laics  v.  r,  K.  TetnperaHce, 
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If  there  is  a  warranty  of  a  particular  fact  simpli-  Effect  of 
cittr,  e.^.,  against  disease,  then,  if  it  is  proved  nntruei  w»min°y  on 
the  risk  will  never  have   attached;  the  premiums '^'^^^^ 
therefore  will  never  have  become  due,  and  may,  if 
paid,  be  recovered  back  as  money  paid  without  con- 
sideration.    But  if  it  is  also  a  term  of  the  contract 
that  if   the   statements  are  .imtrue  the  premiums 
shall  be  forfeited,  then  what  is  untrue  so  as  to  avoid 
the  insurance  is  also  untrue  so  as  to  cause  the  for- 
feiture of  the  premium  (/). 

The  warranty  or  condition  must  be  contained  in  warranty  mast 
the  policy  or  in  some  paper  referred  to  by  the  policy,  fcrreito  to,the 
and  if  a  policy  imder  seal  refer  to  conditions  con-  p®"^- 
tained  in  a  printed  paper  without  seal  or  signature, 
those  conditions  become  part  of  the  contract  between 
the  parties,  and  must  be  complied  with  before  the 
assured  can  recover  {g). 

But  though  a  written  paper  be  wrapped  up  in  the 
policy  when  it  is  brought  to  the  insurers  to  subscribe, 
and  shown  to  them  at  that  time,  or  even  though  it 
be  wafered  to  the  policy  at  the  time  of  subscribing, 
still  it  is  not  in  either  case  a  warranty  or  to  be  con- 
sidered as  part  of  the  policy  itself,  but  only  as  a 
representation  (A). 

Declarations  of  the  insured  uttered  some  2^  years  Declarations  oi 
before  the  insurance,  and  not  shown  to  have  been  cviSJS|Je"f 
parts  of  the  res  gestce  of  any  acts  or  facts  indicating  a  ^«^^^^^  <>' 
diseased  condition  of  the  insured,  which  the  declara- 
tions tended  to  explain,  have  in  America  been  held 
not  admissible  to  show  a  breach  of  warranty  (i). 

23  C.  S.  C.  (2nd  series)  559.  Thomson  v.  WeeiMy  9  App.  Gas.  684 
Weemt  v.  Standard  Co.^  2i  Sc.  L.  K.  791. 

{/)  Thornton  v.  Weenis^  9  App.  Cas.  671.  Weenis  v.  Standard  Co,, 
21  Sc.  L.  R.  791. 

(S)  Boutledge  v.  Burrell,  i  H.  Bl.  255.  Worsley  v.  Wood,  6  T.  R. 
710.  Oldham  v.  JSewicke,  2  H.  Bl.  577,  note.  Goddard  v.  East  Texa», 
«tc»6oAm.  Rep.  i. 

(A)  Bean  v.  Stuparty  i  Doug.  12,  note.  Qoddard  v.  Eoit  Texas,  ^'c, 
60  Am.  Bep.  i. 

(0  Penfuylrania  Mutual  Life  Insura?we  Co.v.  Wiler,  50  Am.  Rep.  769. 
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I*articularn 
required. 


Where  h 
company  takes 
over  business 
of  another 
company  and 
issnea  new 
policy,  war- 
ranties, &e., 
relate  to  date 
of  origfinal 
policy. 


If  the  insurers  dispute  the  title  to  recover  on 
the  policy  on  the  ground  that  in  the  proposals 
the  assured  stated  he  had  not  had  certain  diseases, 
whereas  he  in  fact  at  the  time  had  one  of  them,  they 
will  be  obliged  to  give  particulars  of  the  symptoms 
of  the  disease  alleged  (k). 

If  one  company  takes  over  another's  business,  and 
issues  a  new  policy  of  its  own  for  one  surrendered, 
the  warranties  therein  relate  back  to  the  date  of  the 
original  and  not  of  the  substituted  policy  (Z).  The 
liability  is  shifted  or  re-insured,  not  lessened  or 
altered. 

The  insurers  are  not  precluded  from  setting  up 
breach  of  warranty  in  proposals  by  the  fact  that 
they  have  doubted  their  truth  and  have  sought  and 
received  from  their  agent  a  further  and  at  one  time 
satisfactory  report  (m). 


(ft)  Marsfiall  v.  Emperor  Life,  L.  R.  i  Q.  B.  35,  23  L.  J.  Q.  B.  89. 
13  L.  T.  N.  S.  281,  12  Jur.  N.  S.  293.  Oirdle4t<»w  v.  Xortk  BritUh 
and  Mercantile,  ii  Eq.  197,  40  L.  J.  Ch.  230,  23  L.  T.  N.  S.  392  ; 
followed  in  America,  Dwig/U  v.  Gernmnia,  22  Hun.  (N.  Y.)  167. 

(0  Cahen  v.  Continental  Life,  69  N.  Y.  300. 

(to)  Russell  V,  Canada  Co.^  8  Ontario  (App.)  716. 
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CHAPTER   VII. 

MISREPRESENTATION    AND    CONCEALMENT. 

The  utmost  degree  of  good  faith  is  required  from  uberrima  m^^ 
an  assured  in  eflFecting  a  policy  of  assurance.     He  ^Shu^^of 
must  not  only  state  all  matters  within  his  know-  *n™™n«- 
ledge  which  he  believes  to  be  material  to  the  ques- 
tion of  the  insurance,  but  all  which  in  point  of  fact 
are  so.     If  he  conceals  anything  that  he  knows  to 
be  material,  it  is  a  fraud;   but  besides  that,  if  he 
conceals    or    fails    to  disclose   anything    that   may 
inriuence  the  rate  of  premium  which  the  insurers 
may  require,  although   he   does  not  know  that  it 
would  have  that  effect,  such  concealment  entirely 
vitiates  the  policy  {a). 

It  has  been   before  shown   (pp.  i66,  r67)   that  Distinction 
where  an  answer  amounts  to  a  warranty  its  falsity  ^][!^ntodon 
constitutes  a  defence  to   an   action  on  the  policy,  ^'^^^  ^*^™"^>- 
even  if  it  be  not  material  and  be  made  in  good  faith. 
If.  however,  the  answer  is   merely  a  representation, 
the  insurance  company  can  only  avoid  payment  by 
proving  that  the  answer  was  untrue  and  fraudulent, 
or  that  it  was  untrue  and  material  to  the  risk  (6). 

{a)  Per  Rolfe,  B.  DalffliMh  v.  Jarvie,  2  M'N.  &  G.  231,  243.  See 
aU)  lAtndm  Axitu ranee  v.  Maimel,  L.  R.  11  Ch.  D.  368,  48  L.  J.  Ch. 
331-  27  W.  R.  444.  Maynard  v.  Hhode,  I  Car.  &  P.  360,  5  Dowl.  k.  R. 
266.  M Donald  v.  Law  Vn'wn,  cS'c,  L.  R.  9  Q.  B.  328,  43  L.  J.  N.  S. 
Q.  B.  131.  30  L.  T.  N.  S.  545,  22  W.  R.  530.  Duckett  v.  Willlam9, 
3  L.  J.  K.  S.  Ex.  141,  2  Cr.  &  M.  348.  Moens  v.  Tleyworth,  10  M.  &  W. 
i47»  per  Parke,  B.,  157.  Waintcriffht  v.  Bland,  5  L.  J.  N.  S.  Ex.  147, 
I  M.  k,  W.  32,  I  Mo.  &  R.  481.  FoioJtes  v.  Jjondon  and  Manchester 
8  L.  T.  y.  S.  309,  32  L.  J.  Q.  B.  153,  3  B.  &  S.  917,  11  W.  R.  622. 

(*j  Iltz^erald  v.  Supreme  Council  of  the  Catholic  Association,  39^ 
Hun.  {>;.  Y.)  251.    Rice  v.  Fidelity^  <^t.,  Co.,  103  Fed.  Rep.  427. 
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Concealment 
where  aeyeral 
af?ent». 


Materiality 
question  for 
jury. 


All  material 
facts  to  be 
difsolosetl. 


Where  companies  go  beyond  the  law  and  protect 
themselves  by  a  stipulation  that  a  statement  which 
is  not  a  warranty  but  a  representation  shall  if  con- 
trary to  the  fact  avoid  the  policy,  then,  though 
that  statement  be  untrue,  but  not  to  the  knowledge 
of  the  person  making  it,  the  assured  may  recover 
the  sums  which  he  has  paid  for  the  insurance  {c). 

As  a  general  rule  answers  to  questions  will  be 
construed  as  representations  and  not  as  warranties, 
imless  the  form  of  the  contract  clearly  shows  that 
they  were  intended  to  be  taken  as  warranties  (d). 

And  through  however  many  hands  the  offer  of  an 
insurance  may  pass,  if  there  be  a  concealment  by 
the  assured  or  his  agent  through  whom  the  policy 
is  effected,  the  policy  is  avoided  (e). 

It  is  a  question  for  the  jury  whether  any  parti- 
cular fact  is  or  is  not  material  when  its  truth  is  not 
warranted  or  made  a  condition  precedent  (/). 

PoUcies  of  insurance  are  made  upon  an  implied 
contract  between  the  parties  that  everything  material 
known  to  the  assured  should  be  disclosed.  That  is 
the  basis  on  which  the  contract  proceeds,  and  it  is 
material  to  see  that  it  is  not  obtained  by  means 
of  untrue  representation  or  concealment  in  any 
respect  (ff)  that  means  in  any  material  respect  (h\ 
any  respect  which  a  reasonable  man  would  think 
material  (i).  "It  does  not  matter  whether  the 
insurance  is  on  ships,  houses,  or  Uves,  the  insurer 


(<?)  Anderson  v.  Fitzgerald^  4  H.  L.  507. 
(rf)  Fidelity  MutvuU  ^c,  v.  Jeffriett^  107  Fed.  Rep.  408. 
(<?)  Blackbyrn  y,Hasland,  21  Q.  B.  D.  153, 59  L.  T.  407, 57  L.  J.  Q.  B. 
479,  36  W.  R.  855.     Blackburn,  LoWte  4*  C5t».  v.  Vigors,  12  App.  Oa«. 

531. 

(/)  Lindenau  y.Deshorough^Z  B.  k.  G.  586.    ^[orriton  v.  J/usjfratt^ 
4  BiDg.  60.     Fidelity  and  Casualty,  ^'C,  v.  Alport,  67  Fed.  Rep.  46a 

(^)  Moens  v.  Iley worth,  10  M.  &  W.  157. 

(A)  London  Assurance  v.  Mansel,  11  Ch.  D.  368,  per  Jeasel,  M.K. 

(i)  Lindenau  v.  Beshttrough,  ubi  sup.,  per  Lord  Teuterden. 
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should  be  informed  of  every  material  circumstance 
within  the  knowledge  of  the  assured ;  and  the  proper 
question  is  whether  any  particular  circumstance  was 
in  £Bu;t  material,  and  not  whether  the  party  believed 
it  to  be  so  "  (k). 

Concealment  properly  so  called,  means  non-dis-  concealment 
closure  of  a  fact  which  it  is  a  man's  duty  to  dis-  dosure. 
close  (Z).  Where,  therefore,  an  instrument  in  the 
form  of  a  policy  was  underwritten,  guaranteeing 
the  solvency  of  a  surety  for  the  repayment  of  a 
loan,  and  the  underwriter  made  no  inquiry  as  to  the 
conditions  of  such  loan  and  they  were  not  disclosed 
to  him,  it  was  held  by  the  House  of  Lords  that  such 
non-disclosure  was  no  defence,  the  same  not  being 
material  to  the  only  risk,  namely,  the  solvency  of 
the  surety  (m). 

Clauses   in   the   application   and    in   the   policy  cianse 
declaring    the    contract  void    if    the    answers  were  c^tracfvow 
untrue,  are  to  be  construed  as  requiring  as  a  con-  ^^JJ^®" 
dition  precedent  to  a  valid  contract  nothing  more 
than  that   the  insured  should  observe  good  faith 
towards    the    insurance   company,  and    make    full, 
direct,  and  honest  answers  to  all  questions,  without 
evasion   or   fraud,   and    without    suppression,   mis- 
representation, or  concealment  of  feicts  with  which 
the  company  ought  to  be  made  acquainted  (n). 

When  a  man  effects  an   insurance  upon  a  life  inframee 
generally  without  any  representation  of  the  state  of  ^i^l^tauoa 
the  life  insured,  the  insurer  takes  all  the  risk,  unless  ^^  MB^^ed. 
there  was  some  fraud  in  the  person  insuring,  either 
by  his  suppressing  some    circumstances  which  he 

(2r)  Benham  y.  United  Chtarantee  Co.,  7  Ex.  744,  21  L.  J.  Ex.  317, 
16  Jur.  691.  Lindenau  v.  J)e9borough,  ubi  9up^  per  Bayley,  J. 
yoDcattle  Fire  Co  v.  M^Morram,  3  Dow  H.  L.  255. 

(0  London  Aeeuranee  v.  Maneely  11  Ch.  D.  369,  per  Jessel,  M.R., 
4SL.J.Ch.  331,  27W.R.444. 

(m)  Saaton  v.  Bttmand  (1900),  App.  Gae^  135. 

(»)  Moulor  Y,  American  Life,  ^0^  iii  U.  S.  335. 
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Mete"  belief" 
of  asBored  tbat 
life  in  good 
health. 


Bepresenta- 
tloii»  believed 
to  be  true  bat 
in  fact  faljie. 
**  Knowledge 
andbeUet" 


Statements 
80  to  former 
maladies. 


Conditloii; 

Misdesorlp- 

tlon. 


knew  or  by  alleging  what  was  false.  If  the  person 
insuring  knew  no  more  than  the  insurer,  the  latter 
takes  the  risk  (o). 

Although  a  material  misrepresentation  may  avoid 
an  insurance  policy  though  made  by  mistake,  and 
not  with  fraudulent  intent  (p);  yet  if  the  person 
effecting  the '  insurance  only  says  "  he  believes " 
the  person  whose  life  is  insured  "  to  be  in  good 
health,"  knowing  nothing  about  it  nor  having  any 
reason  to  believe  the  contrary,  then,  though  the 
person  is  not  in  good  health,  it  would  not  avoid 
the  policy,  because  the  insurer  takes  the  risk  upon 
himself  (q). 

And  where  the  applicant  has  not  been  guilty  of 
fraud,  representations  made  by  him  as  to  his  age 
according  to  the  best  of  his  knowledge  and  belief,  and 
believed  by  him  to  be  true  although  in  fact  false, 
constitute  no  defence  to  an  action  on  the  policy  (r). 

Statements  by  the  applicant  as  to  his  maladies 
are  material,  and  he  should  state  the  facts  correctly 
so  far  as  he  knows  them,  but  he  is  not  expected  to 
mention  all  of  his  temporary  derangements  from 
which  he  has  recovered  without  impairment  of  his 
general  health.  If,  however,  he  has  had  any  disease 
likely  to  affect  his  general  health  and  fails  to 
remember  it  the  policy  may  be  avoided  (s). 

The  condition  in  a  fire  poUcy  as  to  misdescription 
of  the  premises  applies  only  to  the  condition  of  the 
premises  when   the  policy  begins  to  run.     If  the 

{o)  Per  Lord  Mansfield.  Bom  v.  JBradshaw,  i  W.  BI.  312,  2  Park 
Ins.  934  (8th  ed.). 

ip)  CarrolUon  Furniture^  ^r.  v.  American  Credit^  Jf'c,  115  Fed. 
Bep.  77.  Fitzgerald  v.  Supreme  Council  qf  Catholic  Auodatwn 
(1899).  39  Hun.  (N.  Y.)  251. 

{q)  Pawson  v.  Watson,  2  Cowp.  787. 

(r)  Egany,  Supreme  Council  of  Catholic  Association  {iS^),  ^^Enn, 
(N.  Y.)245. 

(«)  Fidelity  Mutual,  ^0.  v.  Percy's  JSxeeutors,  63  BUtchford  (U.S.), 
717. 
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description  is  not  correct,  the  policy  does  not  begin 
to  run  at  all,  or  runs  only  as  to  parts  unaffected  by 
the  breach  of  condition.  If  it  is  fully  performed, 
nothing  which  happens  afterwards,  not  even  a  change 
of  business,  could  affect  the  policy  as  to  that  condi- 
tion (t). 

If  there  be  fraud  in  a  representation,  it  avoids  the 
policy  as  a  fraud,  but  not  as  a  part  of  the  agree- 
ment (u). 

If  representations  are   made  part  of  the  policy,  Effect  of 
they  become  warranties ;  and  if  they  are  untrue,  the  ^^^^^*^ 
policy  will  be  avoided,  even  if  the  loss  has  not  arisen  ^^**'P°"®y* 
from  the  fact  concealed  or  misrepresented  (x). 

The  policy  would  equally  be  void  if  the  insurer  ML<irepreflenta- 
misrepresented  or  concealed  a  material  fact ;  as,  for  {^mw. 
example,  if  he  insured  a  ship  on  her  voyage  which 
he  privately  knew  to  be  arrived  ;  and  an  action  would 
lie  against  him  to  recover  the  premium.  ''The 
governing  principle,"  said  Lord  Mansfield,  "  is  appli- 
cable to  all  contracts  and  dealings.  Good  faith  for- 
bids either  party,  by  concealing  what  he  privately 
knows,  to  draw  the  other  into  a  bargain  from  his 
ignorance  of  that  fact  and  his  believing  the  con- 
trary" (y). 

Statements  made  by  a  person  in  a  proposal  for  statements 
life  assurance  must  be  true  at  the  time  at  which  the  STkn^oo™ 
contract  of  assurance  is  actually  made.     Therefore  ^^„^jg 
where  statements  regarding  the  proposer's    health  actually 
were  to  be  taken  as  the  basis  of  the  contract,  and  ™ 
the  proposal  containing  them  was  accepted  upon  the 
tenns  that  no  insurance  should  take  place  until  the 

(0  Pim  V.  lUid,  6  M.  &  G.  I  (24),  12  L.  J.  C.  P.  299.  Shau  v. 
^obherds,  1  N.  &  P.  279,  6  A.  &  E.  75,  6  L.  J.  N.  S.  K.  C.  106. 

(«)  Per  Lord  Mansfield.  Patjoson  v.  WaUon^  2  Cowp.  787. 
filzgerald  y.  Supreme  OouneU  of  Catholic  Associatian,  39  Hun.  (N.  Y.) 
251. 

(*)  Maynard  v.  Rhode,  i  Car.  ic  P.  360,  5  Dowl.  &  By.  266. 

(^)  CknierY.Boehm^  3  Burr.  19 10. 
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Agent  of 
usnrcd  mtist 
disdoflo  fully. 


first  premium  was  paid,  the  company  was  held 
justified  in  refusing  to  accept  the  premium,  a 
material  alteration  having  occurred  in  the  proposer's 
health  between  the  date  of  the  proposal  and  the 
tender  of  the  premium  («). 

Any  person  acting  by  the  direction  of  the  insured, 
and  who  is  instrumental  in  procuring  the  insurance, 
is  bound  to  disclose  all  he  knows  to  the  insurers 
before  the  policy  is  effected,  and  where  any  misrepre- 
sentation arises  from  his  fraud  or  negligence  the 
policy  is  void  (a). 


Frinctpai  And  the  insurer  contracts  on  the  basis  that  all 

knowted*^  of    material  facts  known  to  the  agent  who  effects  the 
"*®f^'  Z^?  insurance  have  been  by  him  communicated  in  due 

contracts,  bnt  .  •' 

not  of  others  courso  to  his  principal ;  but  this  rule  does  not  extend 
to  knowledge  acquired  by  an  agent  to  insure,  in  a 
case  where  his  agency  has  terminated  without  an 
insurance  being  effected.  "So  also  when  an  agent 
to  insure  is  brought  into  contract  with  an  insurer, 
the  latter  transacts  on  the  footing  that  the  agent 
has  disclosed  every  material  circumstance  within 
his  personal  knowledge  whether  it  be  known  to  his 
principal  or  not ;  but  it  cannot  be  reasonably  sug- 
gested that  the  insurer  relies  to  any  extent  upon  the 
private  information  possessed  by  persons  of  whose 
existence  he  presumably  knows  nothing."  "  The 
responsibility  of  an  innocent  insured  for  the  non- 
communication of  facts  which  happen  to  be  within 
the  private  knowledge  of  persons  whom  he  merely 
employs  to  obtain  an  insurance  upon  a  particular 
risk,  ought  not  to  be  carried  beyond  the  person  who 
actually  makes  the  contract  on  his  behalf  "  (b). 


employed  by 


{z)  Canning  v.  Farquhar,  i6  Q.  B.  D.  (C.  A.)  737,  55  L.  J.  Q.  B. 
?25,  54  L.  T.  550,  34  W.  B.  423,  2  Times  L.  B.  386. 

{a)  FUzherhert Y.Mather,  i  T.  B.  12.  Be  Unirergal  Mm-Tariff  Fire 
Co^  Farbes'  claim^  L.  B.  19  Eq,  485,  44  L.  J.  Ch.  761, 23  W,  B.464. 

00  Blackburn  Low  ^  Co,  v.  VigorB^  12  App.  Cas.  541,  per  Lord 
Watson. 
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If  before  a  policy  of  life  insurance  is  effected  the  statementB  by 
life  insured  is  applied  to  by  the  oflSce  for  and  gives  "'"^  **^'*'*^ 
information,  he  is  regarded  as  the  agent  of  the 
assured,  who  is  bound  by  his  statements  even  though 
the  assured  is  a  stranger  to  and  unacquainted  with 
him;  and  if  such  statements  are  false,  the  assured 
will  not  be  able  to  recover  from  the  insurance  office. 
And  this  is  so  although  the  assured  should  leave  it 
to  the  agent  of  the  insurance  office  to  obtain  the 
information  (c). 

An  insurance  was  effected  by  a  creditor  on  the  Answers  ^ven 
life  of  his  debtor,  who  gave  untrue  answers  to  the  SsiSwi^iist 
questions,  "  Who  is  your  medical  attendant  ?     Have  ^  *'^- 
you  ever  had  a  serious  illness  ? "     The  creditor  was 
ignorant  of  the  misrepresentation,  and  the  debtor  did 
not  die  of  the  disease  he  was  then  afflicted  with ;  but 
it  was  held  that  the  misrepresentation  avoided  the 
policy,  for,  being  part  of  the  policy,  the  bargain  was 
only  conditional,  and  it  was  equally  a  condition  let  it 
be  made  by  whomsoever  it  may  (d). 

If  the  misdescription  is  in  fact  due  to  the  act  of  uiareprescnta- 
an  agent  of  the  company,  even  if  material,  it  will  not  ^J^^^ 
affect  the  policy  (e).  company. 

One  of  the  terms  of  a  policy  of  life  assurance,  was  **  spitting 
that  it   should  be  void   if  anything  stated  by  the^ie^"™ 
assured    was  untrue.     The  assured  stated  that  he'^s*'^^^- 
had  not  had  any  spitting  of  blood,  and  the  Court 
held  that  as  one  single  act  of  spitting  of  blood  would 
be  sufficient  to  put  the  insurers  on  inquiry  as  to  the 
cause  of  it,  the  fact  should  be  stated  (/). 

An  applicant  for  life  insurance  is  only  required  to  Honest 
answer  honestly  a  general  question  as  to  his  personal  J^^wd  to^  ^ 

___^_________________^____^______________^^____^__^  general 

QuestlonB* 

{e\  Everett  v.  Deaharaugh^  5  Bing.  503. 

{a)  Mavnard  y.  BIwde,  i  Car.  &  P.  360,  5  Dowl.  &  R.  266. 

(e)  Re  Umvenal  Non-Tariff  Fire  Co,^  Ex  parte  Forbea^  claim^  supra, 
Samers  v.  Athetueum^  <$*<;.,  Co,,  9  Lr.  Can.  Rep.  61,  3  Lr.  Can.  Jur.  67* 

(/)  Qeach  v.  Inqail,  14  M,  &  W.  95,  15  L.  J.  Ex.  37,  9  Jur.  691. 
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Temperate 
babito. 


Proof  of 
Intemperance. 


Meaning  of 
"under 
inflnenoe  of 
Uqnor." 


and  family  history,  and  a  failure  to  disclose  threats 
against  his  life  would  not  avoid  the  policy  {g). 

Where  a  policy  of  life  assurance  is  effected,  and  a 
declaration  made  by  the  assured  that  the  person 
whose  life  is  insured  is  of  sober  and  temperate 
habits,  upon  a  question  being  raised  after  his  death 
as  to  his  sobriety,  the  jury  have  to  say,  not  whether 
the  deceased  was  intemperate  to  such  a  degree  as  to 
injure  his  health,  but  whether  he  was  of  sober  and 
temperate  habits  at  the  time  of  the  insurance. 
There  is  nothing  to  prevent  an  office  from  stipulating 
that  even  though  a  man's  health  be  not  impaired, 
every  person  whose  life  is  insured  at  their  office  shall 
be  a  person  of  temperate  habits  (A). 

Where  the  insured  has  warranted  himself  tempe- 
rate in  his  habits  and  that  he  has  always  strictly 
been  so,  the  insurers  must  (says  Lord  Blackburn),  to 
successfully  resist  payment,  *'  prove  drinking  carried 
on,  before  the  date  of  the  warranty,  to  such  an  ex- 
tent as  to  amount  to  intemperance,  and  so  often 
and  continuously  as  to  amount  to  habits  of  intem- 
perance. They  are  not  obliged  to  prove  anything 
more."  In  the  construction  of  such  a  warranty  the 
same  learned  lord  held  that  **  we  must  take  into 
account  the  normal  habits  of  people  in  the  class  and 
in  the  locality  where  the  person  insured  lives  *'  (i). 

The  expression  "  under  the  influence  of  liquor  " 
in  an  accident  policy  means  "  that  a  man's  con- 
duct is  banefully  influenced  by  the  liquor  he  has 
drunk "  {k),  or  that  he  is  '*  under  such  influence 
of  intoxicating   liquor  as  disturbs  the   balance  of 


{g)  Omnectiovt  Mutual  Life  v.  Mc  Whirter^  73  Fed.  Rep.  444.  Penn 
Mutual  Life  v.  Mechanics*  Savings  Bank,  72  Fed.  Rep.  413. 

(h)  Southcanih  v.  Merriniafi,  Car.  &  Mar.  286. 

(i)  Per  Lord  Blackburn.  Thomson  I  v.  Weems.  9  App.  Ca&  684. 
Weems  v.  Standard,  ^c,  Co.,  21  So.  L.  R.  791.  JLord  Wateon,  how- 
ever, diflfered  as  to  "locality." 

(k)  Macrobbie  v.  Accident  Assurance  Co,^  23  Sc.  L.  R.  391. 
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a  man's   mind  or  the   intelligent   exercise   of  his 
faculties  "  (/). 

A  provision  in  a  life  policy  that  the  assurance 
should  •*  not  extend  to  any  death,  or  injury,  happen- 
ing whilst  the  assured  is  under  the  influence  of 
intoxicating  liquor "  means  that  the  insurance  will 
not  extend  to  a  death,  or  injury  causing  death, 
happening  whilst  the  assured  is  under  the  influence 
of  intoxicating  liquor ;  and  therefore  it  would  suffice 
for  an  insurer,  in  resisting  the  claim,  to  show  that 
the  assured  was  under  such  influence  when  he 
received  the  injury  from  which  death  afterwards 
resulted  (m). 

The  true  meaning  in  a  life  policy  of  such  expres-  Habitnaiiy 
sions  as  "  habitually  intemperate  "  is  a  question  for  A^qS^sSon 
the  jury  (n).  for'jury. 

Where  an  American  life  policy  contained  a  pro-  Meaning  of 
viso  that  if  the  insured  *'  should  become  so  intempe-  ^rete^°to 
rate  as  to  impair  health  or  induce  delirium  tremens  "  *™pa*'  health." 
the  policy  should  become  void,  it  was  held  that  the 
condition  would  be  broken  if  he  died  from  the  effects 
of  a  single  drunken  debauch  immediately  preceding 
his  death,  although  before  that  he  may  have  led  a 
temperate  life  (o). 

The  question  "  whether  a  proposal  has  been  de-  Has  proposal 
clined  by  any  other  office "  is  a  material  one,  and  ^any^th^ 
must  be   truly  answered  by   an  intending  assured,  ^^/j^ 
otherwise  the  policy  granted  to  him  will  be  void  (p).  question. 

But  a  mere  omission  in  a  proposal  to  fill  in  any  condition, 
answer  to  a  question  whether  the  insured  has  ever  omSonT'^^ 


(Z)  Mair  v.  Uailtoay  Passengers'  Insurance,  37  L.  T.  356. 
(fli)  Ibid, 

(»)  yorth-Westem  Mutual  Life  v.  Musltegon^  ^c,  122  U.  S.  501. 
(0)  Daxey  v.  JEtna  Life,  38  Fed.  Rep.  650. 

[p)  Lanaan  Assurance  v.  Mansel,  L.  B.  11  Ch.  D.  363,  48  L.  J.  Ch. 
331, 27  W.  R.  444. 
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been  a  claimant  on  a  fire  insurance  company,  he 
having  in  fact  been  so,  is  not  a  concealment  of  a 
material  fact  (q) ;  and  where  fraud  was  not  alleged, 
but  in  answer  to  the  question  *'  whether  a  proposal 
had  been  made  on  the  same  life  to  any  other  office  ? " 
the  answer  was,  '*Yes,  in  the  Edinburgh  life  in 
April,"  and  the  life  had  been  accepted  by  the 
'*  Edinburgh"  and  the  "Royal  Exchange"  and  had 
been  proposed  to  the  ''  Colonial  and  Mutual "  and 
"  Equitable,"  Day,  J.,  refused  to  declare  the  contract 
void  (r).  The  insurers  should  insist  on  an  answer, 
as  the  grant  of  a  policy  without  it  may  amount  to  a 
waiver. 


Claim  on 
another  ofBoe 
bj  one  ol  a 
Arm  before 
he  became 
partner. 


Non-oommnni- 
sation  of 
former  illnees. 


Untrue  bnt 
innocent  state- 
ment aa  to 
health. 


The  questions  should  be  specific,  because  where  a 
firm  proposed  for  a  fire  policy,  and  to  the  question, 
"  Has  the  proponent  ever  been  a  claimant  on  a  fire 
insurance  company  ? "  answered  *'  No,"  claims  made 
by  a  member  of  the  firm  before  he  became  a  partner 
in  it  were  held  not  to  be  covered  by  the  question, 
and  so  the  answer  was  not  untrue  (s). 

A  policy  of  insurance  on  the  life  of  another,  who 
at  the  time  of  the  insurance  is  in  a  good  state  of 
health,  is  not  vitiated  by  the  non-communication  by 
such  person  of  the  fact  of  his  having  a  few  years 
before  been  afflicted  with  a  disorder  tending  to 
shorten  life,  if  it  appear  that  the  disorder  was  of  such 
a  character  as  to  prevent  the  party  from  being 
conscious  of  what  had  happened  to  him  whilst 
suffering  under  it  (t).  An  untrue  statement  of  the 
assured  as  to  the  state  of  his  health,  if  made  in 
ignorance  of  his  true  physical  condition,  will  not  in 
general  vitiate   the  policy  (u).     But  where  conceal- 


er) London  and  Lanecukire  Inturaruse  Co*  v.  Honey^  2  Victoria 
Law  7. 

(r)  Scottish  Provident  Institution  v.  JBoddam,  9  Times  L.  R.  385. 

(j)  Davies  t.  National  Fire  Co,  (1891)  App.  Cas.  485,  65  L.  T.  j 
60  L.  J.  P.  a  73. 

{t)  Swete  V.  Fairiie,  6  C.  &  P.  i. 

(u)  Fowhes  y,  London  and  Manchester  Assurance  Co.,  8  L.  T.  N.  S, 
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ment  is  intentional  the  policy  is  void  and  no  action 
lies  for  return  of  premiums  {x). 

A  medical  man  who  has  attended  only  once  ought  usnai  mediGai 
not  to  be  named  as  the   usual   medical   attendant  *'^'*^^*^'* 
of  the  person   whose    life    is    insured.     The  word 
"usual"  implies  having  attended  more  than  once  (y). 

If  there  be  a  reference  to  a  man  who  had  been  the  Beferenoe  to 
medical  attendant,  and  no  reference  to  the  person  ^^^  medical 
who  was  the  medical  attendant  of  the  life  insured  at 
the  time  the  policy  was  effected,  such  an  omission  to 
refer  to  the  proper  person  would  vacate  the  policy  (z). 

The  assured  being  in  gaol  at  Fisherton  Auger,  but  piace  of 
who  had  previously  lived  in  her  own  house  at  the  AwuredlTn 
same  place,  employed  an  agent  to  effect  a  policy  of  8^^ 
insurance  on  her  life.    One  condition  of  the  insurance 
was  that  a  declaration  should  be  made  of  the  state 
of  the  health  of  the  life  insured,  and  the  agent  stated 
that  he  had  proposed  on  behalf  of  Elizabeth  Swayne 
(the  assured),  of  Fisherton  Auger,  and  that  she  was 
then  resident  there.     It   was   stipulated   that  the 
policy  was  to  be  valid  only  if  the  statement  were  j&ree 
from  all  misrepresentation  or  reservation,  and  it  was 
held  to  be   a   question   for   the  jury  whether  the 
imprisonment   was  a  material    fact,    for,  if  so,  the 
keeping  it  back  would  be  fatal  to  the  recovery  of  the 
money  from  the  insurance  company  (a). 

The   term   "  residence "    in    the    proposal  for  an  Meaning  of^ 
insurance   means  the   place  where  the  proposer  is"'^**®^^ 
living  or  residing  at  the  time  of  making  the  proposal, 
and  not  where  he  has  been  residing  before  or  where 

309i  32  L.  J.  N.  S.  Q.  B.  153, 3  B.  &  S.  917,  11  W.  B.  622  ;  but  vide 
Tkonuon,  ¥.  Wepms,  9  App.  Caa.  684. 

{x)  British  JSquitable  Insuranee  v.  Musgrave,  3  TimeB  L.  R.  630. 

(y)  Huckman  v.  Fernie,  3  M.  A;  W.  505,  520,  7  L.  J.  N.  S.  Ex.  163, 
2jiir.444« 

{z)  Seerett  v.  JDesboraughj  5  Bing.  514,  per  Best,  C.J.  Junns  v. 
Marine  and  General,  5  Times  L.  B.  648. 

[a)  Buffuenin  v.  Bay  ley,  6  Taunt.  186. 
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of  fire  to 
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he  is  going  to  reside  afterwards ;  therefore,  where, 
in  a  proposal  to  an  insurance  office  for  a  life  policy, 
the  proposer  gave  as  his  residence  the  address  where 
he  was  then  and  was  going  to  be  at  for  the  next 
three  months,  although  he  usually  resided  in  Ireland, 
and  returned  there  three  months  afterwards,  it  was 
held  that  the  place  of  residence  was  not  untruly 
stated  (J). 

The  plaintiff  having  one  of  several  warehouses  next 
but  one  to  a  boat-builder's  shop  which  took  fire,  on 
the  same  evening  after  that  fire  was  apparently  extin- 
guished insured  that  warehouse  without  apprising 
the  insurers  of  the  neighbouring  fire.  Though  the 
terms  of  the  insurance  did  not  expressly  require  the 
communication,  it  was  held  that  the  concealment  of 
this  fact  avoided  the  policy  (c). 

A  statement  true  as  far  as  it  goes,  but  not  the 
whole  truth,  and  not  a  complete  answer  to  the 
question  which  it  proposes  to  answer,  is  untrue 
within  the  meaning  of  a  condition  that  "  any  untrue 
statement  shall  avoid  the  policy  "  (rf).  But  where, 
in  answer  to  a  question  as  to  the  name  and  residence 
and  profession  or  occupation,  the  proposal  stated 
"  A,  B.,  of  S.  Hall,  Esquire,"  the  person  being  an 
ironmonger  though  resident  at  S.  Hall,  and  being 
also  an  esquire,  the  statement  was  held  not  to  be 
untrue,  though  it  was  imperfect  {e). 

Applicant  If  an  applicant  for  life  insurance  is  required  to 

^l^e^*before  ^"^swcr  material    questions,    and    to  sign  his  name 

Bigning.  thereto  as  part  of  the  appUcation  upon  which  the 

policy  is  issued,  it  is  his  duty  to  read  the  answers 


Statement 
partially  true. 


(b)  Grogan  v.  London  and,  Mancheiter  Indiutrial  Co^  53  L.  T.  761, 
2  Timea  L.  R.  75. 

(c)  Bvfy  V.  Tu,mer,  6  Taunt.  338. 

{d)  Cazen&ve  v.  British  Equitable,  6  C.  B.  N.  S.  437, 29  L.  J.  C.  P. 
160,  I  L.  T.  J^.  S.  484,  5  Jur.  N.  S.  1309,  8  W.  R.  243. 

{e)  Perrins  v.  Marine  and  General  Travellers,  2  £.  &  £.  317,  29 
L.  J.  Q.  B.  17,  242,  2  L.  T.  N.  S.  633, 8  W.  R.  563, 6  Jur.  N.  S.  69,627. 
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before  signing  them,  and  it  will  be  presumed  that  he 
did  read  them  (/). 

If  a  life  policy,  on  which  premiums  have  been  MiBtaken 
paid,  is  void  by  reason  of  untrue  representations  as  tT^sTre^very 
to  material  facts  in  the  applications,  made  without  **'  p™™*'™»« 
design  on  the  part  of  the  applicant,  the  only  recovery 
which  can  be  had  on  the  policy,  after  the  assured  s 
death,  is  for  the  premiums  paid  on  it  (ff). 

Under  the  general  question  put  by  an  insurance  what  miwt  to 
oflSce,  " Is  there  any  other  circumstance  within  your  thegenenlr 
knowledge  which  the  directors  ought  to  be  acquainted  question, 
with?"  it  is  the  duty  of  a  party  effecting  an  in- 
surance to  communicate  to  the  office  information  of 
every  fact  which  any  reasonable  man  would  think 
material,  and  it  is  a  question  for  the  jury  whether 
any  particular  fact  was  or  was  not  material  (h). 

If  the  description  of  the  property  be  substantially  Description 
correct,  and  a  more  accurate  statement  would  not^^"'**"^ 
have  varied  the  premium,  the  error  is  not  material ; 
hence  where  buildings  were  described  as  built  of 
brick  and  slated,  but  it  turned  out  that  one  of  the 
buildings  was  not  roofed  with  slate  but  with  tarred 
felt,  and  no  higher  premium  would  have  been 
charged  if  the  fact  had  been  disclosed,  it  was  held 
that  the  misdescription  was  immaterial  and  not 
sufficient  to  vitiate  the  policy  (i).  But  concealment 
of  the  fact  that  a  wooden  building  behind  a  ware- 
house was  used  as  a  kitchen  has  in  Canada  been  held 
fatal  (k).     A  statement  that  no  fire  is  kept  and  no 

I  New  YorklAfex.  Fletcher,  117 U.S.  Bep.519.  Biggar  v. Book 
,  ^e.  (1902),  I  K.  B.  516,  85  L.  T.  636,  71  L.  J.  K.  B.  79, 18  Times 
L.  R.  119. 

{g)  Neuo  York  Life  v.  Fletcher,  117  U.S.  Bep.  519.  Biggar  v.  Moch 
Life,  tupra. 

(A)  Lindenau  v.  Desbarough,  8  B.  &  C.  586.  London  Assurance  v. 
yfansel,  L.  B.  11  Ch.  D.  369,  48  L.  J.  Ch.  331,  27  W.  B.  444. 

(i)  Be  Unirersal  Non- Tariff  Fire  Insurance,  Forbes*  claim,  L.  B. 
19  Eq.  485,  44  ^-  J.  Ch.  761,  23  W.  B.  465. 

(Q  BarsaUm  v.  Royal,  15  Lr.  Can.  Bep.  i. 


if)  Net 
Life,  4-c.  (: 
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hazardous  goods  deposited  refers  to  natural  use  of 
fire  and  deposit  of  goods  (I). 


Suppression  of  a  feict  material  to  the  insurance 
company  to  know,  discoyered  between  the  acceptance 


Effect  of 
oonoealmftnt  as 
against  pnr- 

^uar  without  jjy  ^hc  ofiScc  and  payment  of  the  first  premium,  will 
avoid  the  policy  even  as  against  a  purchaser  for 
value  without  notice  (m). 


IDsreprefleiita- 
tion  by  one 
company  to 
another  on 
re-ingnrance. 


Effect  of  • 
innocent  mis- 
representation, 
where  stipula- 
tion that 
untrue  state- 
ment should 
forfeit  all 
money  paid. 


Disclosure  of 
concealed  fact 
before  pay- 
ment by 
Insurer. 


Order  for 
delivery  up  of 


And  where  one  insurance  company  induced 
another  insurance  company  to  grant  a  policy  by 
way  of  re-assurance  on  the  representation  that  they, 
the  former  company,  intended  to  retain  part  of  the 
risk,  which,  however,  they  subsequently  got  rid  of 
by  a  further  re-assurance,  the  policy  was  declared 
void  (n). 

Where  it  was  stipulated  that  in  case  of  an  untrue 
statement  all  moneys  paid  on  account  of  the  insur- 
ance should  be  forfeited  and  the  insurance  itself 
should  be  null  and  void,  both  the  policy-money  and 
the  premiums  were  forfeited  by  a  statement  as  to 
the  health  of  the  life  insured,  untrue  in  point  of 
fact,  though  not  within  the  knowledge  of  the  party 
making  the  statement  (o). 

If  although  a  material  fact  were  misrepresented 
or  suppressed  at  the  time  the  insurance  was  effected, 
it  was  disclosed  to  the  insurance  ofiSce  before  the 
money  was  paid,  so  that  the  payment  was  made  by 
them  with  full  knowledge  of  all  the  facts,  the  in- 
surers cannot  afterwards  recover  the  money  back  (p). 

The  Courts  will,  at  the  suit  of  the  insurer,  order 

[I)  Dohsan  v.  Sothsby,  i  Mo.  &'  M.  90. 

(m)  British  JEquUable  v.  Cheat  Western  Bailway  Co^  20  L.  T.  N.  S, 
422,  38  L.  J.  N.  S.  Ch.  314,  17  W.  R.  561. 

(»)  Trail  v.  Baring,  4  Giflf.  485,  10  L.  T.  N.  S.  215,  33  L.  J.  Ch,  521, 
12  W.  K  678. 

(tf)  DuckeU  V.  Williams,  2  Cr.  &  M.  348,  3  L.  J.  N.  S.  Ex.  141. 

Ip)  Bilhis  V.  Lumhey,  2  East  469.  Wing  v.  Marcey,  5  De  Q.  M.  &.  G. 
265,  23  L.  J.  Ch.  511,  23  L.  T.  120,  18  Jur.  394,  2  W.  B.  37a 
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a  policy  to  be  delivered  up  to  be  cancelled  on  the  poucy  on 
ground  of  fraud  in  effecting  the  insurance  when  the  ^^  ^ 
instrument  is  not  void  on  the  face  of  it ;  and  in  such 
case  the  plaintiffs  have  a  better  equity  if  they  bring 
their  action  in  the  lifetime  of  the  assured  than  if  they 
widt  until  after  his  death  (q). 

The  assured  cannot  lessen  his  obligation  to  dis-  prtTite  know- 
close  a  fact  by  speculating  on  what  may  or  may  not  J^^'doea 
be  in  the  mind  of  the  insurer,  or  as  to  what  may  or  ^^,jj^^„j^ 
may  not  be  brought  to  his  mind  by  the  particulars 
disclosed  to  him  by  the  assured,  if  those  particulars 
&I1  short  of  the  fetct  which  the  assured  is  bound  to 
communicate  (r). 

If  a  policy  is  issued  and  declared  conditional  on  New  policy 
the  truth  of  an  application  which  does  not  in  fact  iJJpiioaSon. 
contain  a  just  and  true  exposition  of  all  requisite  facts 
respecting  the  condition  of  the  property,  and  sub- 
sequently a  new  policy  be  issued  at  a  reduced 
]N*emium  but  without  a  new  application,  the  new 
policy  will  also  be  conditional  on  the  truth  of  the 
old  application  («). 

When  a  man  has  only  one  room  in  a  house  and  a  room 
insures  bis  goods  therein,  describing  the  place  as-dweiiing- 
the  dwelling-house  of  the  assured,  he  will  be  entitled  ^^^^'" 
to  recover  even  with  a  condition  that  the  house, 
buildings,  or  other  places  where  goods  are  deposited 
shall  be  accurately  described,  since  such  description 
goes  to  the  structure  of  the  house  and  not  to  the 
interest  of  the  assured  therein  (t). 

•'  Tlie  building  or  other  place  where  gox)ds  are  de-  Mimieflcription 
posited  must  be  correctly  described  (u).     But  the  ^' ^™°^**"' 

(S)  Fenn  v.  Cruiff,  3  Y.  &  C.  Ex.  216,  jiJur.  22.  See  pp.  39  k  40,  ante. 
(r)  Sateg  v.  Hewitt,  L.  R.  2  Q.  B.  595,  606,  36  L.  J.  Q.  B.  28a, 
15  W.  B.  1 172. 
(•)  MaHin  v.  Same  Ifuumnee  Of.,  20  U.  C.  (C.  P.)  447. 
(0  Friedlander  v.  London  Asturaneey  1  Mo.  &  B.  171. 
(«)  Catey  v.  Ooldemid,  2  Lr.  Can.  Bep.  200»  Lr.  Can.  Bep.  107.     . 


1 90  THE    LAWS   OF   INSURANCE. 

wrong  description  arising  from  the  act  of  the  insurers 
or  their  agents  is  no  defence  {x). 

The  condition  as  to  accurate  description  of  pre- 
mises relates  to  their  construction  and  not  to  their 
tenure  (y). 

Effect  of  It  is  usual  to  state  in  a  policy  that  misrepresenta- 

SSTm^^'  ^^^^  ^  ^^  P^^^  of  ^^®  property  assured  shall  avoid 
^property  the  poUcy  as  to  such  part.  In  Canada  the  Courts 
have  been  inclined  so  to  hold  independently  of  the 
condition  (z).  The  question  seems  to  turn  on  the 
divisibility  of  the  contract.  Where  there  are  two 
express  subjects  of  insurance,  the  house  and  the 
goods  therein,  it  is  difficult  to  see  on  what  principle 
a  misrepresentation  as  to  incumbrances  on  the  house 
should  avoid  the  insurance  as  regards  the  house, 
unless  some  special  (and  it  would  be  a  very  harsh) 
condition  were  made  to  that  effect  (a). 

Such  policies  have  been  held  in  several  cases  in- 
divisible, but  they  contained  a  stipulation  that  "  the 
policy,"  not  that  the  part  relating  to  the  building, 
should  be  void  in  the  event  which  happened  (J). 
And  as  the  policies  in  question  were  not  for  two 
distinct  considerations  (c)  but  for  one  entire  con- 
sideration, viz.,  the  premium  on  house  and  goods, 
the  Courts,  in  the  absence  of  a  condition  that  mis- 
representation as  to  part  should  avoid  the  policy  in 
part,  were  unable  to  assist  the  assured,  saying  that 
where  in  a  policy  the  risk  is  distributed  between  the 
two  subjects,  this  is  merely  to  limit  the  liability  in 

(ar)  Homers  v.  Atherusum,  9  Lr.^Caa.  Bep.  61,  3  Lr.  Can.  Jur.  67 
Landofi^  Liverpool^  and  Qlohe  v.  Wyldy  i  Canada  (S.  0.)  604. 

(y)  Friedlander  v.  L<mdon  Assurance,  1  Mo.  &  B.  171. 

{z)  Butler  v.  Standard  Fire,  4  Q.  C.  (App.)  399.  Buss  v.  Mutual, 
^c,  ai.,29U.  C.  (Q.B.)73. 

(a)  Phillips  V.  Grand  Miter  Insurance  Co,,  46  U.  C.  (Q.  B.)  334, 
per  Cameron,  J.,  363. 

(h)  Qore  District  Mutual  Fire  v.  Samo,  2  Canada  (S.  C.),  411. 
Cashman  v.  London  and  Liverpool  Fire,  5  Allen  (New  Bruna.)  24^ 

(c)  Hopkins  v.  Prescott,  4  C.  B.  576,  591.  ff arris  v,  VenabUs, 
L.  B.  7  Ex.  235,  24a 
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respect  of  each  part,  not  to  divide  the  contract  (rf). 
Where  house  and  goods  were  insured  in  one  policy 
for  a  gross  premium,  but  separately  valued,  a  mis- 
statement as  to  the  ownership  of  the  house  was  in 
New  York  held  fatal  to  a  claim  for  loss  to  the  house, 
but  it  was  also  held  that  the  contract  was  divisible, 
and  that  the  insured  could  recover  the  loss  to  the 
goods  (e). 

Either    party  may  be    innocently   silent    as    to  what  neither 
grounds  open  to  both  to    exercise  their  judgment  J^onfj^^**^ 
upon  (/). 

The  insured  need  not  mention  what  the  insurer  ^imt  inaured 
knows,  nor  what  he  ought  to  know,  nor  what  he  takes  ^^^J,^ 
upon  himself  the  knowledge  of,  nor  what  he  waives 
being  informed  of,  nor  what  lessens  the  risk  agreed 
and  understood  to  be  run  by  the  express  terms  of 
the  policy,  nor  general  topics  of  speculation,  as,  for 
instance,  the  insurer  is  bound  to  know  every  cause 
which  may  occasion  natural  perils,  such  as  the  diffi- 
culty of  the  voyage,  the  kinds  of  seasons,  the  proba- 
bility of  lightning,  hurricanes,  earthquakes,  &c.  (g). 

(i)  Gore  Digtrict  Fire  v.  Samo,  2  Canada  (S.  C.)  411,  per  Ritchie, 
J.,  421, 26  U.  C.  (C.  P.)  465,  I  U.  C.  (App.)  545. 

(c)  Schuster  v.  Dutchess  Ins,  Of.,  182  N.  Y.  260. 

(/)  Carter  v.  Boehm,  3  Burr.  1910,  per  Lord  Mansfield. 

ig)  Per  Lord  Mansfield,  Carter  v.  Soehm,  3  Burr.  1910.  Bates  v. 
Eeuntt,  L.  R.  2  Q.  B.  595,  605,  36  L.  J.  Q.  B.  282,  15  W.  R.  1172. 
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CHAPTER  VIII. 


CONDITIONS   IN   POLICIES. 


Forfeitiire. 
Cyprh 
doetrlnenot 
applicable. 


ConditioiL 
Waiver. 


All  policies  contain  a  certain  number  of  conditions 
declaratory  of  the  terms  and  limitations  under 
which  the  policy  is  granted,  and  of  the  duties  of  the 
assured,  and  to  some  extent  imposing  duties  upon 
him  in  excess  of  those  implied  by  law.  Some  such 
conditions  are  precedent  to  the  effectual  making  of 
the  contract,  and  if  they  are  not  satisfied,  the  policy 
does  not  take  effect  at  alL  Others  presuppose  the 
contract  made,  but  are  precedent  to  the  accrual  of 
a  right  to  sue  thereon.  Others  declare  events  in 
which  all  right  under  the  contract  is  forfeited. 
Others  deal  with  the  mode  of  settling  disputes,  and 
others  limit  the  period  for  bringing  a  claim. 

The  rules  as  to  forfeiture  of  real  estate  do  not 
apply  to  forfeiture  under  conditions  in  a  policy,  and 
the  plain  words  of  the  policy  must  be  adhered  to 
and  followed,  and  performance  on  the  cy  prds  doc- 
trine will  not  suffice  (a). 

Non-performance  of  a  condition  contained  in  a 
policy  makes  the  policy  voidable  at  the  election  of 
the  insurers.  They  may  waive  the  forfeiture,  or  by 
their  conduct  after  notice  of  the  breach  estop  them- 
selves from  setting  it  up.  "  The  word  *  void  '  in  a 
private  instrument  can  rarely  if  ever  exclude  the 
possibility  of  confirmation  "  (J). 

(a)  Want  v.  Blvnt,  12  East  183.  187,  per  Ellenborough,  C.J.  Jfeill 
V.  Union  Mntual,  45  U.  C.  (Q.  B.)  591,  609.    Affirmed  7  Ont.  App.  171. 

(J)  Armstrong  v.  Tiirquand,  9  Ir.  C.  L.  32,  45,  per  Clirietiaii,  J. 
Wing  V.  Harvey ^  5  De  G.  M.  &  Q.  265,  23  L.  J.  Ch.  511,  23  L.  T.  xao, 
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Where  a  mutual  insurance  company  have  Avith-  waiver  of 
out  objection  received  payment  of  assessments  after  not^waiwr  of 
the  proper  date  for  payment,  they  are  not  precluded  JJ^,^®*^' 
&om  insisting  on  a  subsequent  occasion  upon  the 
strict  observance  of  the  conditions  of  the  company 
as  to  payment,  when  they  give  notice  of  their  inten- 
tion and  do  nothing  to  mislead  the  insured  (e). 

A  new   agreement   may   be   relied   on  either  as  New  agree- 
waiver  of  a  breach  of  the  original  contract  or  as  a  S^ch  of 
substituted  contract.     In  this  case  the  question  by  «>'»**'*«'*• 
whom  the  agreement  was  made   is  material,  since 
some  agents  of  a  company  may  have  an  authority 
to  make  new  contracts  which  others  have  not  (d). 

When  a  breach  of  a  policy  not  under  seal  may  be  Mode  of 
waived  in  a  particular  way,  and  the  insurers  would  ^^*^^®'- 
be  obliged  to  waive  it  if  the  assured  performed  the 
requisite  acts,  there  is  nothing  to  prevent  the  insurer 
from  waiving  the  breach  in  other  ways  short  of 
ultra  vires  under  the  constitution  of  the  insuring 
society  {e). 

Where    the    assured    has    not    disclosed    incum-  *^*^!^°°  ^® 
brances  on  the  property  insured  as  required  by  a  fn^gnorance 
condition  in  the  policy,  a  resolution  of  the  directors  S'^^^S^r. 
of  the  company  to  pay  a  loss  under  the  policy  made 
m  ignorance  of  this  breach  of  condition  is  no  Avaiver 
of  such  breach,  and   they  are    free  to  rescind  the 
resolution  and  defend  the  action  (/). 

So  also,  if  in  ignorance  of  a  fraud   avoiding  the  compromiBe  in 

ignorance  of 

511,  23  L.  T.  120,  18  Jur.  394,  2  W.  R.  370.     Canada  Landed  Credit 
Of.  Y.  Canada  Agricultural  Ifunurance  Co,j  17  Grant  (U.  C.)  418. 

(f)  Redmiynd  v.  Canadian  Mvtualy  c\'c.^  18  Ont.  App.  335. 

(if)  Stiff  pie  V.  Canfif  9  Ir.  C.  L.  i.  British  Induxtry  Co.  v.  Ward. 
17  C.  B.  64S,  652. 

(*)  Supple  V.  Cann^  9  Ir.  C.  L.  i.  Etna  Life  v.  Frierxon,  114  Fed. 
Rep.  56. 

(/)  Slai/Uon  V.  Carran  Co.,  10  Jur.  N.  S.  373.  Dunnage  v.  White, 
1  Swans.  137.  PhUlip*  v.  Grand  Rlter  Fire  Mutual  Insurance  Co., 
46  V.C.  (Q.  B.)  334.  Queen  I  tturance  Co.  v.  Derinney,  25  Grunt 
(U.  C.)  394,  a  very  full  case.  Jlercvlex  Co.  v.  JIuntery  15C.  S.  ('. 
(i8t  8€rie«)  800. 

N 
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policy  they  compromise  the  claim,  they  may  get  the 
compromise  set  aside  {g). 

Fire  policies.         Though  by   the  general  principles  of  insurance 

SSte^p«on°  ^^  ^^'^y  i^^terial  misdescription  or  misstatement  of, 

and  oonceai-      or  omission  to  State,  facts  material  to  be  known  for 

estimating  the  risk  avoids  a  policy,  most  fire  policies 

contain  an  express  condition  on  the  subject  {h). 

The  first  condition  in  a  fire  policy  usually  (i)  de- 
clares that  misdescription  of  the  building  or  place  to 
be  insured  or  in  which  goods  to  be  insured  are  con- 
tained, and  any  misstatement  or  omission  to  state 
fEicts  material  to  be  known  for  estimating  the  risk, 
shall  avoid  the  policy  as  to  the  property  affected  by 
such  misdescription,  misstatement,  or  omission. 

Condition.  This   condition   deals  with  statements  or  repre- 

tfo^'^"^  mentations  relating  to  the  actual  position  and 
character  of  the  premises  insured,  in  order  (as  the 
insurers  themselves  express  it)  that  their  agent  may 
form  an  accurate  and  sound  opinion  and  judgment 
of  the  nature  and  extent  of  the  risk. 

The  general  law  of  insurance,  independently  of 
the  condition,  visits  any  material  misrepresentation 
by  totally  exempting  the  insurers  from  liability, 
because  all  that  is  to  be  done  on  one  side  is  the 
consideration  for  all  that  is  to  be  done  on  the  other, 
all  the  promises  are  referred  to  all  the  considera- 


(//)  Stainton  v.  Otrron  Co.^  lo  Jur.  N.  S.  373.  Dunnage  \.  Whife, 
I  8wan8.  137.  PhUlipH  v.  Grand  Rirer  Fire  Mutual  InJturance  G*,^ 
46  U.  C.  (Q.  B.)  334.  Q^teen  Im^uranee  Co,  v.  Derhineij^  25  Grant 
(U.  C'.)  394,  a  very  full  case.  Hercules  Co.  v.  Hunter.  15  C.  S.  C. 
(ist  serieB)  800. 

(//)  Benwn  v.  Ottaioa,  42  U.  C.  (Q.  B.)  282. 
'  (0  Such  condition  usually  runs  as  follows  : — "  Any  material  mis- 
description of  any  of  the  property  proposed  to  be  hereby  insured,  or  of 
any  buildings  in  which  property  to  be  so  Insured  is  contained,  and 
any  misstatement  of,  or  omission  to  state,  any  fiact  material  to  be 
known  for  estimating  the  risk,  renders  the  policy  void  as  to  the 
property  ail'ected  by  such  misdescription,  misstatement,  or  omission 
resnectivelv." 
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tions  (A),  but  the  condition  provides  that  the  mis- 
representation shall  avoid  the  policy  as  to  the 
property  affected  thereby.  It  may  therefore  be 
contended  that  under  the  condition  the  contract 
may  be  treated  as  divisible,  and  the  benefit  there- 
fore be  lost  to  the  assured  only  so  far  as  regards  that 
part  of  the  property  affected  by  the  misrepresenta- 
tion. Such  a  result  would  make  the  operation  of 
the  condition  more  favourable  to  the  assured  than 
that  of  the  Common  Law,  under  which  a  material 
misrepresentation  would  take  away  the  whole  benefit 
of  his  policy  (I). 

The  second  provision  made  by  fire  conditions  is  as 
to  the  use  of  the  property  insured,  and  provides 
against  increase  of  the  risk  after  insurance,  unless 
assented  to ;  also  that  property  removed  from  the 
place  where  the  risk  has  been  taken  to  any  other 
shall  cease  to  be  covered  on  such  removal  (m). 

Policies  cease  to  attach  to  goods  removed  both  by  user  of  thinjp* 
the  general  principles  of  insurance  law  and  a  par-  condutm «.«. 
ticular    condition,    which,    however,    provides    that  ^^^[J^^*^*®"- 
assent  or  sanction  of  the  insurers  may  be  obtained 
and  indorsed  on   the  policy.     In  some   cases   the 
policy  even  provides  for  the  covering  of  other  goods 
or  risks  pending  its  term. 

In    America,    conditions     are     framed    dealing  Suspense  of 
specifically    with    rock    oils    and    volatile   oils    and  Forwdden  nl^s. 

(*)  Per  Bramwell.  B.,  Harr'm  v.  Venahies,  L.  R.  7  Ex.  240.  William- 
iok  V.  (\m»iercitd  CnUui,  26  U.  C.  (C.P.)  591.  P'uii  v.  lieid,  6  M.  &  G. 
1, 6  Scott  N.  R.  982,  12  L.  J.  C.  P.  299. 

(0  CaJthman  v.  Limdon  and  Liverpool  Co.,  5  Allen  (New  Bruns.), 
246.    Gore  District  Mutual  Fire  v.  S(imo,  2  Canada  (S.  C.)  411. 

(«)  Such  conditions  are  usually  as  follows  : — •'  If  after  the  risk 
has  been  undertaken  by  the  insurers  anything  whereby  the  risk  is 
increased  be  done  to  property,  or  to  or  upon  or  in  any  building  in 
which  property  hereby  insured  is  contained,  or  if  any  property, 
hereby  insured  be  removed  from  the  place  in  which  it  is  herein 
described  as  being  contained,  without  in  each  and  every  of  such 
cases  the  assent  or  sanction  of  the  insurers  signified  by  indorsement 
liereon,  the  insurance  on  the  property  affected  thereb)-  ceases  to 
attach." 
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burning  fluids,  forbidding  their  use  and  making  the 
insurance  ineffectual  so  long  and  only  so  long  as  the 
forbidden  use  continues  (n).  Policies  containing 
such  conditions  are  not  avoided,  but  only  suspended 
during  the  presence  of  such  articles  on  the  insured 
premises. 

Breach  of  The  insured  in  a  fire  policy  is  not  relieved  of  re- 

m^i^r^of^he  spousibiUty  for  a  breach  of  a  condition  against  keep- 
tenant  oi  the     inor  inflammable  oils  by  the  fact  that  such  breach 
occurred  through   the  orders  of  the  husband  and 
manager  of  the  tenant  of  the  assured  (0). 

It  will  be  for  the  insurers  to  prove  the  character 
of  the  substance  in  respect  of  which  they  claim  such 
exception  (p). 


Iiuipplicabic 
conditions. 


Difficulties  may  be  and  have  been  caused  by 
issuing  forms  of  policy  without  striking  out  those 
conditions  indorsed  on  the  policy  which  are  in- 
applicable to  the  subject-matter  insured,  but  leaving 
the  question  of  the  application  of  the  conditions  to 
the  proviso  (if  any)  in  the  body  of  the  poUcy,  "  That 
this  policy  shall  be  subject  to  the  several  conditions 
and  regulations  herein  and  hereon  expressed  so  far 
as  the  same  are  or  shall  be  applicable  "  (q). 

Thus  a  policy  framed  for  buildings  was  issued  to 
cover  a  ship.  The  7th  condition  stipulated  that  if 
more  than  twenty  pounds  of  gunpowder  should  be 
on  ''  the  premises  "  at  the  time  of  a  loss,  such  loss 
should  not  be  made  good.  And  the  Privy  Council 
held  that  the  word  **  premises "  must  be  taken  to 
mean  the  ship  for  the  purposes  of  the  said  policy, 
and    that  the  word   having  a  clear  legal  meaning. 


(«)  Ptitnam  v.  Commonwealth  Insurance  On,  18  Blatch.  (U.  S.) 
369,  and  cases  there  cited. 

(o)  Liverpool^  London^  and  Olohe  v.  Gunther,  Ii6  U.  S.  113. 

(/;)  Bvckanan  v.  ExcJutnge  Fire  Co^  61  N.  Y.  25.  Mears  v.  Hum- 
bofdf,  37  Am.  Rep.  647,  92  Penn.  St.  15. 

(</)  Orandin  v.  Rochester  Co.,  107  Penns.  26. 
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viz.,  "  the  subject  or  thing  previously  expressed,"  no 
evidence  of  usage  as  to  carriage  of  gunpowder  in 
ships  as  freight  was  admissible  to  show  the  con- 
dition inapplicable  to  a  steamer  (r). 

Difficulties  of  construction  have  also  arisen 
through  the  incorporation  of  the  conditions  of 
another  policy  by  reference  («). 

And  if  a  policy,  though  improper  in  form,  be 
accepted  by  the  assured,  he  must  be  taken  to  have 
read  it,  and  it  is  just  that  he  should  be  bound 
by  the  proper  legal  construction  thereof,  but  condi-  conditions  con- 
tions  in  a  policy  are  to  be  construed  strictly  against  Jheow^ny!*^ 
the  company,  especially  where  there  is  doubt  or 
ambiguity  {t). 

When  a  business  classed  in  the  memorandum  on  increase  of 
a  policy  as  extra  hazardous  is  carried  on  after  in-  ^ ' 
surance,  it  will  avoid  the  policy,  and  the  verdict  of 
a  jury  that  it  does  not  increase  the  risk  will  be  set 
aside  (u).  It  would  be  otherwise  if  the  fact  that  the 
company  considered  the  business  extra  hazardous 
was  merely  in  the  instructions  to  agents  {x). 

A  change  in  the  nature  of  the  business  carried  on  ciiange  of 
in  the  assured's  premises,  whereby  the  risk  is  in-  ^"**'****- 
creased,  and  without  proper  notice,  avoids  the 
policy  (y),  even  where  the  increased  risk  is  caused  by 
a  tenant  without  his  landlord's  knowledge  (2;).  But 
it  has  been  held  in  Canada  that  notice  of  the  change 
of  business  to  the  insurer's  agent,  without  sending 

(r)  Beacm  Life  and  Fire  Co.  v.  Gibh,  i  Moore  P.  C.  N.  S.  73, 
7  L.  T.  N.  S.  74,  II  W.  B.  194,  9  Jur.  N.  S.  185. 

(#)  The  Sulphite  Pulp  Company,  Limits,  and  Others  v.  Fah&r  and 
Another y  ii  Times  L.  R.  547. 

(0  Lowenttein  v.  FidelUy  and  CoivuUy  Co,  of  N,  Y.y  88  Fed.  Rep. 
474-    Fidelity  and  Casualty  v.  Lowenstmn^  99  Fed.  Rep.  17. 

(«)  Merrick  v.  Provincial  Insurance  Co,^  14  U.  C.  (Q.  B.)  439. 

(•r)  Same  case. 

(y)  8hau)  V.  Bobherds,  1  K^fc  P.  279,  6  A.  &  E.  75,  6  L.  J.  N.  S. 
K.  B,  106. 

{:)  Long  Y.  Beeber^  51  Am.  Rep.  432.  Liverpool  and  Landau^  4'0» 
Co,  V.  Gunther,  9  Dax-is  (Sup.  Ct.  U.  S.)  113. 
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Clmnjfo  of  risk 
tormimitiou  of 
policy. 


Solliii*;  liquor. 


Tftvcrn. 


Conditions  as 
to  UHcr  of 
tliiiuf  inHiircHl. 
Shaw  V. 
Robberdi. 


in  the  policy  for  indorsement,  will  suffice  if  there  be 
no  condition  to  the  contrary  (a). 

Where  a  fire  policy  is  subject  to  a  condition  that 
"  if  by  reason  of  a  change  in  the  risk,  or  from  any 
other  cause  whatever,"  the  insurers  desire  to  ter- 
minate the  assurance,  it  should  be  lawful  for  them 
to  do  so  on  refunding  a  rateable  proportion  of  the 
premium,  the  policy  is  determinable  at  the  will  of 
the  insurers  (6). 

Selling  liquor  by  retail  has  been  held  in  Canada 
not  to  be  an  increase  of  risk  where  a  policy  has  been 
taken  out  on  groceries  and  patent  medicines.  But 
in  England  spirit-selling  is  a  hazardous  trade,  and  a 
grocer  could  not  become  a  licensed  or  unlicensed 
retailer  of  spirits  without  risking  his  insurance  (r). 

Change  of  occupation  from  a  private  house  to  a 
tavern  without  consent  of  the  insurance  company 
would  avoid  the  policy  under  the  condition  against 
increasing  the  risk;  but  a  coffee-house  is  not  a 
.  tavern  within  this  rule  {d)  ;  and  if  the  change  be  to 
a  tavern  after  a  change  to  some  other  equally 
hazardous  business  which  the  company  have  allowed, 
the  policy  will,  it  seems,  hold  good  (e). 

One  of  the  conditions  (3rd)  of  a  policy  was  that 
unless  the  trades  carried  on  be  accurately  described, 
and  if  a  kiln  or  any  prpcess  of  fire-heat  be  used  and 
not  noticed  in  the  policy,  the  policy  was  to  be  void; 
and  another  condition  (6th)  stated  that  if  the  risk 
should  be  by  any  means  increased^  notice  was  to  be 
given  to  the  office,  otherwise  the  insurance  to  be 
void  (/ ).     The  assured  lent  his  kiln,  which  was  used 


(rO  Peeh  V.  P/trruix MvtuallrtJtu ranee  /^W.,45  U.  C  (Q.  B.)  620. 

(^h)  JSuM  Fire  Office  v.  Ilarfj  14  App.  Cas.  98,  60  L.  T.  337,  58  L.  J. 
V.  ('.69,37  W.  R.  561. 

(r)  Mchidton  v.  Ph/cnix  Mutual,  45  U.  (\  (Q.  B.)  359. 

(f/)  Jhte  d.  Pitt  V.  Lamings  4  Camp.  73. 

If)  Campbell  v.  Lirerptnd  and  Lttudon  Fire^  13  L.  R.  Can.  Jur.  309. 

(/)  See  also  Dohnon.  v.  i!kfth4thy^  i  M.  &  M.  90.  Pim  v.  lieid.  6 
aM.  A  G.  I,  12  L.  J.  C.  P.  299,  6  Scott  X.  R.  982. 
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only  for  drying  corn,  to  another  person  on  one  occa- 
sion to  dry  bark,  which  was  more  dangerous.  No  change  of  use 
notice  was  given  to  the  insurers,  and  the  kiln  was  ^£  risk!''""^ 
destroyed.  It  was  held  that  the  3rd  condition  re- 
lated to  the  time  of  insuring,  and  that  nothing 
which  occurred  afterwards  could  bring  the  case 
within  that  condition,  which  was  fully  performed 
when  the  risk  first  attached ;  that  the  6  th  condition 
pointed  to  an  alteration  of  business,  permanent  and 
habitual;  and  if  the  plaintiff  had  either  dropped 
his  business  of  corn-drying  and  taken  up  that  of 
bark-drying,  or  added  the  latter  to  the  former,  the 
case  would  haye  been  within  that  condition.  But 
the  single  act  of  kindness  was  no  breach  of  the 
6th  condition,  and  the  plaintiff  was  allowed  to 
recover  {g). 

In  Glen  Y.Lewis  (A)  the  question  was  whether  the  Qimy.uwu, 
placing  a  small  steam-engine  on  the  premises  ande^rf^ment^ 
using  it  in  a  heated  state  to  turn  a  lathe  simply  ^^^^J^i,^ 
for  the  purpose  of  ascertaining  by  the  experiment 
whether  it  was  worth  the  plaintiff's  while  to  buy  it, 
avoided  the  policy,  having  regard  to  its  conditions, 
one  of  which  was  that  in  case  of  any  alteration  in 
a  building  insured,  or  of  any  steam-engine,  &c.,  or 
any  other  description  of  fire-heat  being  introduced, 
or  of  any  trade,  business,  process,  or  operation  being 
carried  on  .  .  .  notice  must  be  given,  and  every 
alteration  be  allowed,  &c.,  otherwise  no  benefit  should 
arise  to  the  assured  in  case  of  loss.  Parke,  B.,  in 
giving  judgment,  said :  **  The  clause  implied  that 
the  simple  introduction  of  a  steam-engine  without 
fire  will  not  affect  the  policy,  but  it  will  if  tire  is 
put  to  it.  It  makes  no  difference  whether  it  is  used 
on  trial  or  as  an  approved  means  of  carrying  on 
the  parties'  business,  nor  does  it  make  any  difference 

{g)  Shaw  v.  ItohltertU,  I  N.  &  P.  279,  6  A.  &  E.  75,  6  L.  J.  N.  S. 
K.  B.  ic6. 
(hi)  8  Ex.  607,  22  L.  J.  Ex.  228,  21  L.  T.  115,  17  Jur.  842. 
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that  it  is  used  for  a  longer  or  a  shorter  time/* 
And  referring  to  Shaw  v.  Bobberds,  the  learned  Baron 
said  :  ''  That  case  is  the  only  one  which  approaches 
the  present,  and  we  cannot  help  feeling  that  the 
construction  of  the  policy  in  that  case  may  have 
been  somewhat  influenced  by  the  apparent  hardship 
of  avoiding  it  by  reason  of  the  accidental  and  chari- 
table use  of  the  kihi,  the  subject  of  the  assurance. 
If  in  that  case  the  condition  had  been,  iiite^*  alia, 
that  no  bark  should  be  dried  in  the  kiln  without 
notice  to  the  company,  which  would  have  resembled 
this  case,  we  should  have  been  far  £rom  thinking 
that  the  Court  would  have  held  that  the  drying 
which  took  place  did  not  avoid  the  policy,  by  reason 
of  its  being  an  extraordinary  occurrence  or  an  act 
of  charity.  We  are  therefore  of  opinion  that  the 
defendant  [the  insurance  company]  is  entitled  to 
judgment." 

ovea.  Building  an  oven  on  premises  insured,  if  it  be 

safely  built  and  there  is  no  evidence  to  show  that 
it  increases  the  risk,  will  not  prevent  the  assured 
from  recovering  the  insurance-money  (i). 

srection  of  Where  the  insured  put  up  an  engine  in  a  brick 

engrine.  house,  and    the   insurer's    agent   gave   notice    that 

increased  premium  would  be  required,  and  assured 
applied  to  his  insurers  and  elsewhere  for  insurance 
thereon  at  enhanced  premimn  and  was  refused,  he 
was  non-suited,  on  the  ground  that  the  policy  was 
known  by  him  to  be  void  (A). 

Non-ooooiNi-  Leaving  the  premises  unoccupied  may  increase 

uon  increMing  ^^^  ^.jgj^^  ^j  jf  j^  ^^^  ^jy  ^^  within  this  Condition. 


(/)  XaugJUer  v.  Ottawa  Agricultural  Injmrance  Co..  43  U.  C.  (Q.  B.) 
121.  Silleni  V.  Tkorntan,  3  E.  &  B.  868,  23  L.  T.  187,  18  Jur.  748, 
2  W.  R.  524,  23  L.  J.  Q.  B.  362.  Barett  v.  Jermy,  3  Ex.  535,  18  L.  J. 
Ex.  215.  Glen  v.  Lewi^,  22  L.  J.  Ex.  228,  17  Jur.  842,  8  Ex.  607,  21 
L.  T.  115.  Stokett  V.  Cox,  i  H.  &  N.  533,  26  L.  J.  Ex.  113.  28  L.  T. 
161,  3  Jur.  N.  S.  45,  3  W.  R.  89. 

(*)  Beid  V.  Gore  Dittriet  Mutual,  11  U.  C.  (Q,  B.)  345. 
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Whether  non-occupation  lessens  or  increases  the  risk 
depends  on  circumstances.  The  whole  question,  which 
does  not  seem  to  have  arisen  here,  is  very  fully  con- 
sidered in  a  Canadian  case  (l\  where  the  American 
cases  are  cited  and  discussed. 

Ceasing  to  occupy  without  fraudulent  intent  has 
been  held  in  New  Brunswick  not  to  come  within  a 
condition  avoiding  the  policy  in  case  of  increase  of 
risk  through  change  of  occupation,  unless  proof  were 
given  that  under  the  circumstances  and  position  of 
the  building  it  was  more  liable  to  destruction  when 
unoccupied  (m). 

Notice  of  vacancy  if  required  by  a  condition  must  Empty  hoiwo. 
be  given  in  reasonable  time.     Three  days  will  not 
be  too  long  (n). 

Description  of  the  building  insured  as  a  fiEirm-  Change  of 
house,  the  column  for  the  name  of  the  occupants  *^'*p*'**^^- 
being  left  blank  and  the  premises  being  at  the  time, 
and  remaining    until    the    loss,   unoccupied,  is    no 
breach  of  a  condition  to  give  notice  of  a  change  of 
occupancy  (o). 

The  importance  of  being  informed  of  the  names  of  condition  m 
the  oflBces  which  are  jointly  interested  in  a  risk  is  JSheri^^ 
obvious  to  all  who  have  any  acquaintance  with  the  *J^^'  ** 
law  and  practice  of  insurance,  and  nothing,  therefore, 
can  be  more  reasonable  than  that  the  persons  assur- 
ing should  stipulate  for  information  being  given  as 
to  the  offices  in  which  other  insurances  are  existing 
or  are  subsequently  taken  out ;  and  it  is  competent 
for  them  to  stipulate  that  if  any  erroneous  or  untrue 
representation   be    made   on  this  point  the  policy 


(0  Mrahams  v.  AgrUnUtural  Jmuranre  Co,,  40  U.  C.  (Q.  B.)  175, 
And  see  Bennett  v.  Agricultural  Co.,  50  Conn.  420. 

(w)  iby  V.  Etna^  <jf*<T.,  Co,,  %  Allen  (New  Bruns.)  29. 

(n)  Canada  Agricultural  Credit  Co.  v.  Canada  Mutual  Fire  Co,, 
17  Grant  (U.  C.)  418. 

{0)  London,  and  Laneathire  Co,  y.  Honey,  2  Victoria  Law  7. 
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shall  be  void,  and,  if  they  do  so,  the  Courts  cannot 
hold  any  part  of  the  representation  immaterial  (p). 
But  if  they  want  the  information  they  must  stipu- 
late for  it  (q) ;  and  failure  to  disclose  it  is  not 
fraud  (r). 

Breach  of  a  condition  that  other  insurance  shall 
be  notified  to  the  grantor  of  a  particular  policy,  iuid 
notice  thereof  indorsed  on  the  poUcy  or  otherwise 
recognized  by  the  grantor,  is,  unless  waived,  abso- 
lutely fatal  to  any  claim  on  the  policy. 

And  where,  there  being  a  similar  condition,  the 
insured  declared  that  he  was  not  insured  or  propos- 
ing to  insure  with  any  other  office,  and  at  the  time 
such  statement  was  made  it  was  true,  but  before  the 
second  policy  was  issued  it  became  untrue,  the  first 
policy  was  held  void ;  the  law  being  that  these 
declarations  are  continuous  declarations  until  the 
issue  of  the  policy  (.s). 

The  condition  can  be,  of  course,  broken  only  by 
the  failure  to  disclose  insurance  in  companies  other 
than  that  by  which  the  policy  containing  it  is 
granted  (t),  and  by  policies  actually  on  a  portion  of 
the  same  risks  (?/). 

Policy  iicci-  A  mere  possibility  that  some  portion  of  the  risk 

tapiSls.  ^"^^^  covered  by  both  policies  might  accidentally  coincide 
would  not,  it  seems,  constitute  such  a  double  insur- 
ance as  is  meant  by  this  condition  (a;).  The 
existence  of  a  marine  policy  on  goods  which   are 


(/>)  Parwnjt  v.  iStandiird  Co.,  4  U.  C.  (App.)  326.  WeJttertt  Ax*Mr- 
ance  Co.  v.  Attwcll.  2  J^r    C'liii.  Jiir.  181. 

(  V)  M^Donell  v.  Beacon  Fire  and  Life,  7  U.  C.  (C.  P.)  308. 

(r)  Similar  conditions  are  found  in  Rome  English  policies,  but  have 
not  been  litigated. 

(/)  Re  arbitration  between  Mur»hull  and  Scott Uh  Etnploifers  Liu- 
hility  Co.  (1902),  85  L.  T.  757. 

(t)  Citizenit'  Company  of  Canada  v.  Parmn*^  7  App.  Ca8.  96.  liS. 

(«)  Aimtralian  Atjrintltiiral  Co,  v.  Sanndi^rH,  i^,  R.  lo  i'.  1*.  668, 
44  L.  J.  0.  P.  391,  33  J..  T.  N.  S.  447. 

{/)  Per  Brauiweli,  ii.,  in  ease  last  cited,  L,  R.  10  C.  P.  674. 
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landed  and  warehoused  for  a  special  purpose  will 
not  vitiate  a  fire  policy  made  on  them  by  breach  of 
this  condition,  as  the  underwriters  Avould  not  be 
liable  while  the  goods  were  so  warehoused  {y). 

An  insurance  effected  subsequently  to  the  policy  condition  «s 
sued  upon  in  another  company  in  substitution  for  a  liw^^uiSl^ctr"^ 
lapsed  policy  to  the  like  amount  in  a  third  company 
does  not  avoid  the  policy  sued  upon  under  a  con- 
dition as  to  giving  notice  of  a  subsequent  insurance, 
if  the  grantors  thereof  have  had  notice  of  the  lapsed 
policy  if  existing  when  their  policy  was  granted,  or 
have  recognized  it  if  granted  after  their  own  {z). 

Subsequent  insurance  may  be  treated  as  meaning  suiwoqucnt 
subsequent  and  further,  an  addition  which  seems  in 
accordance  with  common-sense  {z). 

But  if  the  assured  takes  out  a  policy  in  a  bad 
company,  in  substitution  for  one  lapsed  in  a  good 
company,  some  increase  of  liability  to  contribute 
might  arise  to  other  companies  (z). 

It  has  been  held  in  Canada  that  where  two  in-  Condition 
surances  were  made  on  the  same  property  with  one 'IfHurnnce!"  *  * 
person,  agent  of  two  companies,  the  companies  would 
not  be  estopped  from  setting  up  the  condition  vitiat- 
ing their  poUcies  in  the  case  of  other  insurance,  on 
the  ground  that  the  knowledge  of  the  agent  could 
not  here  be  deemed  knowledge  of  the  principal  («). 

An  omission  to  give  the  names  of  other  offices  in  other 
which  the  applicant  is  insured  will  avoid  any  policy  ' 
granted  on  the  application  where  there  is  a  condition 
to  that  effect  (&). 

(y)  Per  Bramwell,  B.,  in  case  last  cited,  L.  R.  10  V.  P.  674. 

(-)  Pamowsy.  Standard  InitHraitceCn.^^  U.  C.  (Ai>p.)326.  Paraud 
V.  Monarch  Induraitre  (\k^  I  Lr.  Can.  .lur.  284.  Moore  v.  (iinen*^ 
Ay.,  14  Ont.  App.  582. 

(a)  S!utttnon  v.  Gore  District  Manual,  2  U.  C.  (App.)  396.  Blach- 
hurn  Low  v.  Viyurn^  12  Apj).  Cas.  531. 

iP)  CdiTjrntt  Insuranee  Ot.y.  Pa rnonji,  y  Ap\\  Ca.s.  118.  Paritoitu 
V.  Standard  Co.,  4  U.  C.  (App.)  326. 
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Where  it  is  stipulated  that  such  other  insurances 
must  be  allowed  by  indorsement,  no  action  will  lie 
on  the  policy  containing  such  term  till  the  indorse- 
ment has  been  made,  since  the  indorsement  is  the 
agreed  evidence  of  the  insurer's  assent  to  the  other 
insurances  (e),  and  where  it  was  a  condition  that 
"  the  insured  shall  notify  to  the  company  and  have 
specified  in  the  policy  if  any  insurance  previously 
effected  ceases  "  and  this  was  not  done,  the  insured 
failed  in  his  action  (rf). 

Verbal  notice  to  the  insurer's  agent  will  not  bind 
the  insurer,  and  the  assured  is  not  entitled  to  insist 
upon  a  reform  of  the  policy  by  an  indorsement  of 
the  insurance  of  which  he  has  given  merely  verbal 
notice,  as  this  would  be  compelling  their  assent, 
which  was  ex  hypothesi  in  their  discretion  (e). 

A  consent  signed  by  the  secretary  has  been  held 
to  bind  the  company  (/),  but  this  must  depend  upon 
the  authority,  actual  or  constructive,  given  to  the 
secretary. 

If  the  company  has  been  informed  by  the  agent 
of  the  other  insurance,  and  knowing  of  it  issue  a 
policy,  they  will  be  taken  to  have  waived  the 
condition  (g). 

The  condition  will  not  be  deemed  waived  if  the 
insurers,  on  getting  notice  after  the  fire,  reserve  the 
objection  till  action  brought  (A). 

Under  a  condition  in  a  policy  on  cotton,  that  it 


(c)  yofid  V.  Prorhwial  Iruurance  Co,,  i8  U.  C.  (Q.  B.)  584,  Ouip- 
nuinv.  Ldtuca^fh'we  Co,,  13  Lr.  Can.  Jur.  36,  2  Stevens  Quebec  Digest 
407  (P.  C). 

(rf)  TJie  Sulphite  Pulp  CJo,,  Ltd,  v.  Faher,  11  Times  L.  R.547. 

(/)  Billington  v.  Prorincial  Insurance  Co,,  2  U.  C.  (App.)  158, 
3  Canada  182. 

(/)  Attfcell  V.  Western,  2  Lr.  Can.  Jur.  181.  Sougras  v.  Mutual  In- 
Hurance  Co,,  i  liF.  Can.  Jur.  197,  a  case  of  notice  given  after  fire. 
Chalmer*  v.  Mfitual  Fire  Co,,  3  Lr.  Can.  Jur.  2. 

O)  Billington  v.  Procincial,  2  U.  C.  (App.)  158, 178, 3  Canada,  182. 

(  //  )  Atticell  V.  Wetitern  Insurance  Co.,  2  Lr.  Can.  Jur.  181. 
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shall  not  apply  to  any  cotton  covered  by  a  marine  fkvour  of 
policy  at  the  time  of  the  loss,  forfeiture  cannot  be  ^mcTntorest. 
enforced  where  it  is  not  shown  that  the  marine  in- 
surance was  in  favour  of  the  same  parties  and  upon 
the  same  interest  as  such  policy,  the  object  of  the 
condition  being  to  prevent  double  insurance  (i). 

In  a  mutual  insurance  company  when  a  policy  is  Mort<raj?ce  of 
assigned,  with  consent  of  the  insurer,  to  a  mort-  "*"*"■*  p**"^^- 
gagee,  though  he  becomes  a  member,  further 
insurance  by  the  mortgagor,  which  the  mortgagee 
did  not  know  of  and  could  not  stop,  will  not  affect 
his  poUcy  under  the  condition  relating  to  double 
insurance  (A)- 

If  further  insurance  be  effected  in  a  foreign  com-  Foreign 
pany,  it  is  still  such  an  insurance   as  to   avoid   a  **""*^"^- 
policy   containing    a   condition    against   double   in- 
surance, being  an  insurance  in  fact  (/). 

Insurance    made    by   a    mortgagee   without    the  Mortgagee. 
knowledge  of  the  mortgagor  will  not  avoid  a  poUcy 
taken  out  by  the  latter  and  containing  such  a  con- 
dition, for  the  further  assurance  must  be  by  same 
person  or  in  the  same  interest  (m). 

Insurance  by  iriteHm  receipt  may  fall  within  the  interim 
provision,  as,  the  duration   of  the  interim  insurance  ''*^^^*p** 
being  Umited,  the  question  has  been  raised  whether 
after  expiry  of  the  time  limited  the  assured  was 
entitled  to  have  a  policy  or  not,  since  if  he  was  it 
would  be  a  case  of  other  insurance  {n). 


(0  California  iMurtmce  Co.  v.  Vnion  CimipreMCo.,1^3  U.  S.Kep. 

387. 

(*)  Mechanicg'  Benefit  iSoriety  v.  (forfi  District  Imviunice  Co.,  40 
C.  C.  (Q.  B.)  220,  236^8. 

(0  Ramsay  Cloth  Co,  v.  Mutual,  4'c.,  Co.,  11  U.C.  (Q.  B.)  516. 

(m)  Gilchrist  v.  Gitre  District  Co.,  Ji'c,  34  U.  C.  (Q.  B.)  15.  Cfir- 
pewter  v.  Providence  Washington  Co.^  16  Peterg  (U.  S.)  501.  Kelly  v. 
Lirerpool,  Londtm^  and  Olohe,  2  Han.  (New  Brunn.)  266.  Johnson  v. 
yortk  British  and  Mercantile,  I  Holmes  (C.Ct.  U.  S.)  117. 

in)  Hatton  v.  Beacon,  16  U.  C.  (Q.  B.)  317.  Bmce  v.  Gore  Dixfrict 
Mutual  Co.,  20  U.  C.  (C.  P.)  207.  Mason  v.  Andes  Co.,  23  V.  V. 
(<^.P.)37. 
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Bankruptcy. 


That  the  assured  so  thought  is  evidence  as  to  the 
bona  fides  of  the  assured  in  his  dealings  (o). 

otiier  The    assured  by   taking  the  benefit  of  a  policy 

pifrTor^  ^"      effected  on  part  of  the  same  premises  by  another 
property.         persou  wiU  avoid  the  first  policy  where  notice  has 
not  been  given  (p). 

Condition  A  Condition  in  a  policy  avoiding  it  if  the  assured 

"Suran^e'^*^^*^     or  his  assigucc  should  effect  other  insurance  and  not, 
without  notice,  with  reasonable  diligence,  rive   notice  and  have  it 

AKsi^ncc  in         ,  o  ^  o 

iMinkrnptcy.  iudorscd  ou  the  policy,  binds  the  assignee  in  bank- 
ruptcy of  the  assured.  By  the  bankruptcy  he  becomes 
owner  of  the  whole  insurance  effected  by  the  bank- 
rupt for  the  benefit  of  the  estate.  His  subsequent 
insurance  in  his  own  name  with  another  company 
would,  if  recoverable,  enure  to  precisely  the  same 
interests ;  and  the  bankrupt's  resulting  interest  in 
any  surplus  of  his  estates  after  all  debts,  &c.,  are 
paid  would  be  precisely  the  same  under  both 
policies  (q). 

Such  condition  cannot  be  waived  by  an  ordinary 
agent  where  the  consent  is  to  be  written  on  the 
policy  (r).  An  inspector,  whose  duties  are  to  ex- 
amine into  the  circumstances,  adjust  the  loss,  and 
settle  and  report,  is  not  an  agent  who  can  give  such 
consent  (s).  He  might  waive  a  condition  as  to  a 
written  statement  of  the  loss,  that  being  within  the 
scope  of  his  duties. 

Prior  or  Provisions   avoiding   a  policy   for   not  disclosing 

p"j^,?"^°*'       other  insurance  apply  to   other  insurance  prior  or 

subsequent   to    that  in    the   policy   containing   the 

{(i)  (r refit  V.  nthfiNS,  5  U.  C.  (App.)  596. 

(  />)  Vtffffe  V.  Johnstoirn  Mutual  IHxtrlct  Inmfam-e  Co.^  7  U.  C.  (C.  P.) 

55- 

(  y)  JftckMH  V.  Forxter,  i  E.  &  E.  463,  29  L.  J.  Q.  B.  8,  33  L.T.  290. 
7  W.  R.  578.  Scliondlfirw  }\'ace,  i  Camp.  487.  Dlchsonx.  Provincial 
Inxnntnve  (\k^  24  U.  V.  (C.  P.)  157,  168. 

(/•)  Otd^  V,  I^irh^  9  Q.  B.  730,  16  L.  J.  Q.  B.  119. 

(x)  Mawn  V.  Hartford  Fire^  37  U.  0.  (Q.  B.)  437. 


Wlio  may 
waive. 
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stipulation.  A  man  may  therefore  avoid  two 
policies  by  not  giving  notice  to  the  grantors  of  each 
as  to  the  existence  of  the  other.  But  in  America 
it  has  been  held  that  if  the  assured  could  never  have 
recovered  on  the  policy  of  later  date  the  prior  policy 
is  not  avoided  (t). 

Where  a  man  seeks  further  insurance  and  notifies  Policies 
the  previous  insurance,  and  his  application  is  ac-  Sot  a^ily  ^ 
cepted  and  his  premium  paid,  but  the  policy  not  ****'^®**- 
issued   before    a   loss    occurs,   the    second    insurers 
cannot  object  that  the  policy  if  issued  would  have 
contained    a    condition    against    further    insurance 
\mless  indorsed  (u). 

An  ordinary  fire  policy  only  covers  property  in  wimt  things, 
which  the  assured  has  a  beneficial  interest,  and  by  ^ncy!^  ^^ 
ii«  condition  excludes  property  held  on  trust  or 
coiumission  unless  expressly  described  as  such  (.r). 
Sundry  articles  of  household  furniture  are  frequently 
excluded  from  insurance,  either  from  their  fragility 
or  the  difficulty  of  valuing  them,  and  insurers  will 
not  take  on  any  terms  risk  of  destruction  of  deeds, 
bonds,  bills  of  exchange,  promissory  notes,  money 
securities,  or  books  of  account.  Many  persons 
effecting  insurances  have  not  the  slightest  con- 
sciousness that  their  most  valuable  household 
effects,  such  as  pictures,  piano,  prints,  jewels, 
clocks,  and  watches,  are   wholly   uncovered,  unless 


{t)  Stacey  v.  Franklin  Mre,  2  WatU  &  Serg.  (Peiin.)  506. 

(u)  Ba'ile  V.  .SI^.  Jow.ph  Fire  ^W.,  73  Mit!80uri  371. 

{■r)  *'  This  i>olicy  does  not  cover  property  held  on  trust  or  on  coui- 
mUsion.  unless  expressly  describeil  as  such  ;  nor  china,  glass,  looking- 
gla$!<e8,  jewelp,  clocks,  watches,  trinkets,  medals,  curiosities,  govern- 
ment sitnin]is,  prints,  paintings,  drawings,  sculptures,  musical,  mathe- 
matii^l.  or  philosophical  instruments,  patterns,  models,  or  moulds. 
unle^s  specially  mentioned  in  the  policy,  nor  deeds,  bonds,  bills  of 
exchange,  promissory  notes,  securities  for  money  or  books  of  account, 
nor  gunixjwder,  nor  loss  or  damage  by  ftre  to  projwrty  occasioned  by 
iteown  spontaneous  fennentation  or  heating,  or  by  or  through  invasion, 
foreign  enemy,  riot,  civil  commotion,  or  military  or  usur]>ed  power, 
nor  los.-*  or  damage  by  explosion,  except  loss  or  damage  by  explosion 
"f  pa.sin  the  premises  referred  to  in  this  policy,  not  forming  part  of 
any  gas-works/* 
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Spontaneoui 
4x>mbuHtioxi. 


specially  mentioned,  and  that  the  policy  does  not 
cover  the  clothes,  &c.,  of  their  guests  or  servants, 
unless  special  stipulation  be  made  to  that  effect. 

The  risk  of  damage  to  property  occasioned  by  its 
own  spontaneous  fermentation  or  combustion  is  also 
excluded  by  provision.  But  this  condition  only 
affects  the  particular  property  in  which  the  spon- 
taneous action  arises,  and  does  not  remove  liability 
for  other  goods  ignited  thereby. 

Condition  as  Somo  cascs  which  at  first  sight  seem  bailments  on 

insuredf  trusts  are  by  their  particular  circumstances  really 
transfers  for  value  on  special  terms  as  to  the  mode 
of  settling  the  accounts  between  the  parties.  Where 
this  is  so  the  policy  will  not  be  void  for  not  dis- 
closing the  nature  of  the  title  of  the  assured,  as 
the  property  is  not  held  on  trust  or  commission 
within  the  meaning  of  the  condition  requiring 
property  so  held  to  be  specifically  insured  or  de- 
scribed (y). 

Such  is  the  case  with  millers  receiving  wheat 
from  different  farmers,  which  wheat,  by  the  con- 
sent of  the  farmers,  was  mixed  with  other  wheat 
and  became  part  of  the  miller's  current  stock  to 
grind  or  to  sell,  subject  to  a  right  in  the  farmers 
at  any  time  {z).  So  also  with  commission  mer- 
chants who  receive  and  store  grain  in  elevators  and 
give  receipts,  but  are  not  bound  to  do  more  than 
deliver  a  like  quantity  and  quality  of  wheat  {a). 


HioC. 

InTHfiion. 

Rebellion. 


Risk  by  riot,  civil  commotion,  invasion,  foreign 
enemy,  military  or  usurped  power  is  expressly  ex- 
cepted in  most  if  not  all  fire  policies.  Civil  com- 
motion is  defined  by  Lord  Mansfield  as  an  insurrec- 


(^y)  South  AuMraUan  Intnirance  Co.  v.  Randall^  L.  R.  3  P.  (^.  loi, 
6  Moore  P.  C.  N.  S.  341,  22  L.  T.  N.  S.  843. 
(r)  Same  case, 
(rt)  Baxter  v.  Uarffoi-d  Fire  Co.,  11  Bissell  (U.  S.  Circ.  Ct.)  306. 
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tion  of  the  people  for  general  purposes  of  mischief 
not  amounting  to  a  rebellion,  since  no  power  is 
usurped  {h). 

Where  a  party  of  men  came  to  a  coal-mine, 
tired  shots  and  drove  away  the  watchman,  and  set 
tire  to  premises,  this  loss  was  in  Pennsylvania  held 
within  the  exception  against  riot  (c).  The  Riot 
(Damages)  Act,  1886  (d) — but  see  as  to  ships.  The 
Merchant  Shipping  Act,  1894,  57  &  58  Vict.  c.  60, 
s-  5 1 5 — gives  compensation  out  of  the  poUce  rates 
where  a  house,  ship,  or  building,  in  any  police  dis- 
trict, has  been  injured  or  destroyed,  or  the  property 
therein  has  been  injured,  stolen,  or  destroyed  by 
rioters,  and  provides  (s.  2)  that  where  any  person, 
having  sustained  such  loss,  has  received,  by  way 
of  insurance  or  otherwise,  any  sum  to  recoup  him 
in  whole  or  in  part  for  such  loss,  the  compensa- 
tion payable  to  him  shall,  if  exceeding  such  sum,  be 
reduced  by  the  amount  thereof,  and  in  any  other 
case  shall  not  be  paid  to  him,  and  the  payer  of  such 
sum  shall  be  entitled  to  compensation  as  if  he 
had  sustained  the  loss,  and  any  policy  given  by  such 
payer  shall  continue  in  force  as  if  he  had  made  no 
such  payment. 

Earthquakes,   hurricanes,    forest    fires,    and  fires  jcim  Dei. 
occasioned   to  insured   property  by   or  during  the 
existence  of  such  contingencies  hav     been  in  some 
cases  excepted  from  the  risk  (e). 

Policies  on  house   or  goods  are   conditioned   tocondit 
cease  to   be  in  force  as   to  any  p  'perty  thereby  ^fp°?^rt^"*' 
insured  which  shall  pass  from  the     isured  lu  any 
person  otherwise  than  by  will  or  operation  of  law 


(b)  Dnnhwater  v.  London  Anaurance^  2  Wils.  363.  LttngduU  v. 
Jfa*>«,  2  Park  Ins.  965  (Sth  ed.)-  Manon  v.  Sttinshury^  3  Doug.  61, 
(Inrlte  v.  Blything,  2  B.  &  C.  254. 

{c)  Li/i'onihtff  Firev.Schivenk^  40  Am.  Rep.  629,  95  Penn.  St.  89. 

iA)  49  &  50  Vict.  c.  38. 

{«)  Commercial  f'niony.  (\tntida  Mining.  .)'v.,  Co..  18  Lr.  Can.  Jur.  80. 

O 
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Pledgu  to 
Nticure  debt 
where  not 
within  the 
condition. 


unless  notice  thereof  be  given  to  the  insurers,  and 
the  subsistence  of  the  insurance  in  favour  of  such 
other  person  be  declared  by  a  memorandum  in- 
dorsed thereon  by  or  on  behalf  of  the  insurers. 

The  usual  condition  is  as  follows : — "  This  policy 
ceases  to  be  in  force  as  to  any  property  hereby 
insured  which  shall  pass  from  the  insured  to  any 
other  person  otherwise  than  by  will  or  operation  of  law, 
unless  notice  thereof  be  given  to  the  company,  and 
the  subsistence  of  the  insurance  in  favour  of  such 
other  person  be  declared  by  a  memorandum  indorsed 
hereon  by  or  on  behalf  of  the  company." 

Independently  of  the  condition,  insurances  against 
iire  have  never  been  assignable  as  of  right  like  marine 
policies  (/).  But  the  particular  mode  whereby  the 
assent  to  hold  the  assign  insured  shall  be  testified 
is  purely  matter  of  contract.  The  conditions  are 
framed  to  exclude  parol  consents  by  agents  of  the 
insurer. 

Under  this  condition  the  policy  is  good  for  the 
executors  or  administrators  of  the  insured,  and  also 
for  a  trustee  in  bankruptcy  {g),  or  a  Uquidator  on 
the  winding  up  of  an  assured  joint-stock  company, 
or  it  would  seem  for  a  continuing  partner  under  an 
tissignment  to  him  by  a  retiring  partner  (A). 

It  has  been  held  that  a  deed  pledging  the  property 
to  secure  a  debt,  coupled  with  retention  of  possession 
by  the  maker  and  the  right  to  sell  in  the  usual 
course  of  his  business  and  to  redeem  entirely  by 
payment,  is  not  such  change  of  title  as  will  avoid 

(/)  Lynch  v.  Dalzell,  4  Bro.  P.  C.  431.  Sadletft  Co.  v.  Badcoch. 
2  Atk.  554.  As  to  French  Law,  see  Forgie  v.  Rvynl  Imturnnce  Co.. 
16  Lr.  Can.  Jur.  34. 

(/7)  Wordey  v.  XTood,  6  T.  R.  710.  Old  man  v.  Bfiwirke,  2  H.  Bl. 
577  note.  Jackson  v.  Forxter,  i  E.  &  E.  463,  29  L.  J.  Q.  B.  8,  33  L.  T. 
.290,  7  W.  R.  578. 

(//)  Vide  cases  cited  in  note  to  Hathaway  v.  State  Imtiirance  Co., 
52  Am.  Rep.  438  ;  but  see  contra^  the  principal  case. 
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the  insurance  (t).  And  where  a  fire  policy  stipulated 
that  if  the  interest  of  the  assured  "  does  not  amount 
to  the  entire,  sole,  and  absolute  ownership  it  must 
be  so  represented  to  the  company  and  expressed 
in  the  body  of  the  policy,  otherwise  there  will 
be  no  liability "  thereunder  as  to  such  property  or 
limited  interest,  the  stipulation  refers  not  to  a  matter 
of  incumbrance,  but  to  the  quality  and  character 
of  the  title,  whether  freehold,  leasehold,  or  other- 
wise (A). 

Where  freehold  property  is  insured  the  policy 
enures  to  the  real  and  not  to  the  personal  repre- 
sentative of  the  assured  (/). 

If  property  insured  were  sold  and  the  contract  was 
complete,  but  the  property  not  actually  in  the  pur- 
chaser s  possession  although  at  his  risk,  the  original 
assured  could  recover  nothing  on  the  policy  and  the 
purchaser  would  be  his  own  insurer.  If  the  property 
was  not  paid  for,  the  question  of  vendor's  lien  might 
arise,  but  if  the  property  had  passed  from  the  vendor 
it  is  submitted  that  this  condition  would  preclude 
him  from  recovering  (m). 

When  an  assured  is  bankrupt,  the  property  in  the  Bankruptcy, 
policy  having  passed  from  him,  he  is  not  even  a 
party  to  an  action  on  the  pohcy,  and  consequently 
discovery  cannot  be  had  from  him  (n). 

If  property  were  seized  and  sold  under  an  execu-  Effect  of 
tion,  it  would  seem  that  a  policy  upon  such  property  ^*^**"^^"- 
would  not  cease  to  be  of  force  under  the  condition, 

(')  XuMhfium  V.  JVorthern  Ifuurancej  37  Fed.  Rep.  524.  Tkomj)mti 
V.  PfiQ^HijT  Innt ranee,  136  U.  S.  287. 

(i)  Ellis  V.  Imuranee  Co.,  32  Fed.  Rep.  646. 

(/)  Parry, y.  Ashley,  3  Sim  97.  CulherUon  v.  Cox,  43  Am.  Rep.  204. 

(»«)  Buy  Her  v.  Preston,  18  Ch.  D.  i,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S. 
787.  29  W,  R.  547.  Casfellain  v.  Preston,  11  Q.  B.  D.  396,  52  L.  J. 
Q.  B.  366.  49  L.  T.  N.  S.  29,  31  W.  R.  557.  JVew  Sinith  Wales  Bank 
V.  .\orth  British  and  Mercantile  Co.,  2  N.  S.  W.  Law  239,  3  N.  S.  W. 

lAVf  60. 

(n)  Manchester  Fire  Assurance  Co.  v.  Wykes,  23  W.  R.  884,  33  L.  T. 
N'.  >^.  142. 
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Seizure  iu 
execution. 


as  the  change  of  ownership  would  be  due  to  the 
operation  of  law,  the  judgment  and  execution  (o). 

A  condition  is  sometimes  inserted  forfeiting  the 
policy  for  seizure  of  goods  under  an  execution  or  for 
dispute  as  to  title.  But  the  condition  does  not 
operate  until  there  has  been  a  change  of  possession, 
as  it  amounts  merely  to  a  stipulation  that  the  policy 
shall  cease  to  be  binding  in  any  case  where  the  pro- 
perty in  the  goods  passes  by  legal  process  from  the 
hands  of  the  assured  (p).     . 

Such  a  condition  is  not  wholly  unjust  and  un- 
reasonable, for  it  is  always  an  important  matter  to 
the  insurers  that  the  goods  should  be  in  the  custody 
and  ownership  of  the  insured,  whose  interest  alone 
they  insure;  and,  if  they  are  taken  from  him, 
the  damage  and  risk  to  the  insurers  are  as  great, 
whether  they  have  been  taken  rightfully  or  wrong- 
fully. But  it  is  unjust  to  the  assured  that  the 
policy  should  be  determinable  by  the  mere  wanton 
or  illegal  act  of  another,  which  the  insured  may 
have  resisted  as  far  as  possible,  and  which  he  could 
not  prevent. 

But  a  mere  technical  levy,  which  does  not  increase 
the  hazard  of  the  insurers  when  the  insured  remains 
in  full  enjoyment  of,  and  has  the  same  power  and  the 
same  interest  to  preserve,  the  property  as  before,  does 
not  seem  within  the  condition  (q). 


Condition  When  a  condition  is  inserted  in  the  policy  against 

tion^of  *i!r*    alienation  of  the  property,  and  the  policy  is  assigned 
i)erty.  \)y  the  iusurcd  to  an  assignee  not  interested  in  the 

poTic^!™^°  ^  property,  such  assignee  does  not  by  the  assignment, 
and  the  assent  of  the  insurers  thereto,  become  the 
insured  under   the  policy,  and  the  policy  still  re- 


(<;)  May  v.  Standard  Fire  Co.,  5  U.  C.  (App.)  605. 
(;;)  Ibid.  609.  (</)  Ibid.  605. 
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mains   liable  to    be  defeated  by    a  breach   of   the 
condition  by  the  assignor  (r). 

But  if  the  insurers  discover  that  an  assignment  Assignment 
has  been  made  under  such  circumstances  as  to  render  insMc™.^ 
the  policy  void,  and  on  notice  of  a  loss  call  for  and  forfp^tum 
obtain  the  proofs  of  loss  on  the  footing  of  the  poUcy 
being  in  full  force,  they  will  no  longer  be  at  liberty 
to  elect  to  treat  the  policy  as  forfeited,  even  though 
the   condition  be    that    the  policy   shall   not    bind 
until  the  assignment  is  approved  (s). 

Assignment  of  claim  on  a  policy  afker  loss  is  not 
a  breach  of  this  condition  (t).  Where  a  total  loss 
has  happened,  the  policy,  and  all  claim  under  it,  can 
be  effectually  and  safely  assigned.  But  in  cases  of 
partial  loss,  to  assign  the  policy  Would  avoid  it  as 
to  the  balance  of  the  insurance-money  not  pay- 
able in  respect  of  the  particular  loss  which  already 
occurred  (n). 

When  a  poKcy  is  issued  to  one  person,  the  loss  or  Proceeds  of 
part  thereof  being  made  payable  to  another  person  th^tel^ 
or  persons  as  their  interest  may  appear,  the  last 
words  are  in  reduction  of  the  amounts  specified  as 
payable,  and  those  persons  can  only  claim  up  to  the 
limit  prescribed,  even  if  more  is  due  to  them.  The 
balance  goes  to  the  assured  (x). 

An  insured  cannot  of  course  by  assignment  after  Benefit  or 
condition  broken  enable  a  trustee  to  recover  for  him  ^*JS^d*by 
what  he  cannot  recover  for  himselt     If  the  assignee  J^^^J^*',, 

— . — . of  condition. 

(r)  Forgie  v.  Iloi/al  Intturafwe  Co.y  16  Lr.  Can.  Jur.  34.  Xeu)  South 
Walex  Batik  v.  North  British  JdercantiU  Co.,  3  N.  8.  W.  Law  60. 
Atfiwrfy  V.  T/ts  Gore  District  Mutual  Fire  Ckt.,  44  Canada  (Q.  B.) 
261. 

(«)  Citnada  Landed  Credit  Co.  v.  C^nadaAgri/^uHuraf  Insurance  Co., 
17  (irant  (U.  C.)  418,  423. 

(0  Garden  v.  Ingram,  23  L.  J.  Ch.  478.  Way  dell  v.  Provincial 
iMurance  Co.,  2 1  U.  C.  (Q.  B.)  612.  And  see  Randall  v.Lifhgoic. 
12Q.B.  D.525. 

{It)  Kerr  v.  Hastings  Mutual,  41  U.  C.  (Q.  B.)  217. 

(')  Bear  v.  Western  Assurance  Co.,  41  U.  0.  (Q.  B.)  553. 
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<iiiiiiat  recover 


held  the  contract  freed  from  the  old  conditions,  it 
would  amount  to  a  different  and  less  onerous  eon- 
tract  than  the  one  assigned.  Assent  to  an  assign- 
ment does  not  amount  to  waiver  of  conditions 
broken,  unless  such  breach,  is  at  the  time  known  (y). 
Consent  with  notice  of  breach  is  waiver  of  that 
?or"mort^or  breach,  where  a  mortgage  is  effected,  and  if  necessary 
brokeT*  assented  to  by  the  company  ;  though  the  mortgagee 

ioncution.  may  be  able  to  recover  his  mortgage-money,  he  can- 
not recover  any  surplus  for  the  mortgagor  if  the 
latter  has  broken  a  condition  (2:).  This  is  analogous 
to  the  rule  in  life  assurance  where  the  assured 
mortgages  and  subsequently  commits  suicide  (a). 


Limitation  of 
tinui  to  sue. 


Ground 
thereof. 


Insurers  may  lawfully  (J),  and  do  invariably,  limit 
the  time  within  which  an  action  may  be  brought 
to  a  period  less  than  that  allowed  by  the  Statute  of 
Limitations.  It  is  obvious  that  to  have  stale  claims 
made  upon  them  might  involve  them  in  considerable 
difficulties  as  to  the  proofs  and  evidence  adduced  in 
support  thereof  which  would  not  arise  if  prompt 
action  were  insisted  on. 

The  true  ground  on  which  the  clause  limiting  the 
time  of  claim  rests  and  is  maintainable  is  that,  by 
the  contract  of  the  parties,  the  right  to  indemnity  in 
case  of  loss  and  the  liability  of  the  company  therefor 
do  not  become  absolute  imless  the  remedy  is  sought 
within  the  year.  The  stipulation  goes  to  the  right 
as  well  as  the  remedy.  .  .  .  The  clause  contemplates 
a  loss  about  which  a  contest  arises  or  may  arise  be- 
tween the  assured  and  the  company,  and  in  respect 

(y)  Wing  v.  Jlarrey,  23  L.  J.  Ch.  511,  5  De  G.  M.  &  G.  265,  i8  Jur. 
394,  23  L.  T.  120,  2  W.  R.  370  ;  but  see  A7/i>  v.  Ihw ranee  (o.,  32  Fed. 
Rep.  U.  S.  646. 

(z)  Oxford  Building  Society  v.  Waterhw  Mutual  Fire.  Insurance  ( V^ 
42  U,  C.  (Q.  B.)  181. 

(fl)  Mieitort'  <J(*r.,  (h.  wLamh,  2  De  G.  J.  &  S.  250,  affirming;  »aine 
case  I  H.  &  M.  716,  33  L.  J.  Ch.  426,  10  L.  T.  N.  S.  702,  10  Jur.  X.  S. 
739»  12  W.  R.  941,  followed  in  City  Bank  v.  Socereign  (\k^  32  W.  R.  657. 

iji)  Oriere  v.  yorthern  Assurance  (h.^  5  Victoria  L.  R.  443.  The 
Courts  of  Rome  American  States  have  held  otherwise,  so  also  in  Ixtwer 
i'anada,  Wilwn  v.  iState  Fire^  7  Lr.  Can.  Jur.  223. 
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to  which  the  right  to  indemnity  may  be  denied. 
The  object  was  not  to  foreclose  it  and  prevent 
a  resort  to  the  proper  tribmial,  but  to  compel 
a  speedy  resort  and  a  termination  of  the  controversy 
while  the  facts  were  fresh  in  the  recollection  of  the 
parties,  and  witnesses  and  the  proofe  accessible  (c). 

The  time  limited  by  the  condition  varies.  It  is  Time  varicH. 
reckoned  by  days  or  months  (i.e.,  calendar  months)  (rf), 
but  usually  does  not  exceed  twelve  months  from  the 
date  of  the  loss  or  refusal  ind  rejection  of  a  claim 
made  under  the  policy.  To  make  the  condition 
effectual  against  the  assured,  it  must  be  pleaded  as 
a  defence  like  the  Statute  of  Limitations  itself  (e), 
and  it  has  a  like  effect. 

Failure  to  bring  the  action  within  the  time  limited  Faiinre  to 
in  the  policy  is  no  bar  where  it  was  induced  by  the  lir^wi^n*'"  ^^ 
representations  of   the  defendant's  agents  that  the^^^^y^^ 
loss  would  be  paid,  and   where   the  defendant  de-  »M?©nt. 
manded  and  accepted  payment  of  premiums  after 
the  loss  occurred  (/). 

If  the  policy  ought   to  have  been,  but  has  not  i^ecw*  for 
been,  issued,  and  a  decree  is  made  for  payment  by  iM^SmU^ 
the  insurer  on  the  footing  of  the  policy  having  been  ^^^^oTpX' 
actually  issued,  th.5  insurer  cannot  avail  himself  of 
the  condition  as  to  limitation  of  the  tirne  for  suing, 
the  action  to  compel  grant  of  a  policy  not  being  an 
action  on  the  policy  (//). 

Where  the  covenant  by  the  insurers  is  to  pay  a  Effect  of 
certain  time  after  the  loss,  the  real  period  within  J.^ditioiu 

(c)  Oaf/  V.  Hartford  Flre^  i  Blatch.  (U.  S.)  280.  Steen  v.  Xingara 
Fire  Co^  42  Am.  Rep.  297. 

(rf)  PomarcM  v.  Procincial  Insurance  Co.,  Stevens  Digest  (New 
Brans.)  237  (1873).  Otrnell  v.  Lirerpmd  and  Loiidoti,  14  Lr.  Can. 
Jur.  256. 

(e)  Jyimbkin  v.  WrMern  Axsuratwe  Co.,  13  U.  C.  (Q.  B.)  237. 

(/)  Tlwmpitun  y.  Phcenix^  136  U.  S.  287.  Steel  v.  PhcsnUy  51  Fed. 
Rep.  715. 

(3)  Penlftf  V.  Beacon  I mn ranee  Co.,  7  Grant  (U.  C.)  130. 
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which  the  assured  could  sue  may,  by  the  limiting 
condition,  be  virtually  reduced  to  the  interval  be- 
tween the  day  at  which  payment  ought  to  be  made 
and  the  last  day  of  the  period  within  which  action 
must  by  the  condition  be  brought  (A),  since  the  time 
for  bringing  the  action  in  the  absence  of  special 
terms  will  run  from  the  happening  of  the  event 
insured  against,  but  the  insui^  will  not  know  until 
after  the  time  given  to  the  company  to  pay  whether 
they  intend  to  settle  the  claim  or  make  it  necessary 
for  him  to  sue  them.  And  where  proofs  of  loss  are 
received  within  a  reasonable  time,  before  the  expira- 
tion of  the  period  fixed  by  the  policy  for  suing,  the 
company  cannot  cut  oflF  the  right  to  sue  by  with- 
holding its  decision  upon  the  proofe  until  that  period 
has  expired,  even  though  the  time  allowed  for  exam- 
ining the  proofs  would  have  consumed  it  (i). 

The  insured  is  in  a  somewhat  better  position 
where,  as  in  some  policies,  his  time  runs  alternatively 
from  the  loss  or  refusal  of  the  company  to  pay. 
The  same  rule  holds  in  the  case  of  re-insurance,  for 
the  loss  or  damage  is  the  injury,  not  the  payment  of 
the  loss,  and  an  action  brought  within  twelve  months 
of  payment,  but  more  than  twelve  months  from  the 
loss,  against  a  re-insurer,  has  on  this  ground  been 
held  too  late  (/j). 

Mocioe  of  lorn  ^^0  policios  also  coutaiu  a  further  proviso,  run- 
romiinv^  ^  ^^^S  ^  foUows : — "  On  the  happening  of  any  loss  or 
damage  by  fire  to  any  of  the  property  hereby  insured, 
the  insured  is  forthwith  to  give  notice  in  writing 
thereof  to  the  company,  and  within  fifteen  days  at 
latest  to  deliver  to  the  company  a  claim  for  any  loss 
or  damage,  containing  as  particular  an  account  as 
may  be  reasonably  practicable  of  the  several  articles 

(//)  See,  however,  Lambkin  v.  Wet^enL,  12  U.  C.  (Q.  B.)  361. 
CO  Chambers  v.  Atlajt  Inmrunce  Oo.j  50  Am.   Rep.  1,   51  Conn. 
Rep.  17. 
OO  Provincial  (h,  v.  Uttia  Co.,  16  U.  C.  (Q.  B.)  135. 
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or  matters  damaged  or  destroyed  by  fire,  with  the 
estimated  value  of  each  of  them  respectively,  having 
regard  to  their  several  values  at  the  time  of  the  fire, 
and  in  support  thereof  to  give  all  such  vouchers  (/), 
proofs,  and  explanations  as  may  be  reasonably  re- 
quired, together  with,  if  required,  a  statutory  declara- 
tion of  the  truth  of  the  accoimt;  and  in  default 
thereof  no  claim  in  respect  of  such  loss  or  damage 
shall  be  payable  until  such  notice,  accounts,  proofs, 
and  explanations  respectively  shall  have  been  given 
and  produced,  and  such  statutory  declaration,  if  re- 
quired, shall  have  been  made/' 

The  legality  of  this  condition  is  well  established.  Preliminary 
"  It  has  long  been  the  practice  of  companies  insur-  ^^^^^  *^' 
ing  against  fire,  for  the  purpose  of  their  own  security, 
to  incorporate  in  their  policies  by  reference  to 
their  proposals  various  stipulations  for  matters  to 
be  done  by  the  assured  making  a  claim  before  the 
company  is  to  pay  him,  and  (as  the  remedy  by 
action  for  not  complying  with  this  stipulation  could 
not  afford  them  any  protection)  to  make  the  fulfil- 
ment of  those  conditions  a  condition  precedent  to 
their  obligation  to  pay.  There  was  much  contro- 
versy on  the  subject  about  a  century  ago,  but  since 
the  case  of  Worsley  v.  Wood  (m)  it  has  been  settled 
law  that  this  mode  of  protecting  themselves  is 
effectual "  (n). 

Preliminary  proofs  are  required  for  the  benefit 
solely  of  the  insurer,  in  order  that  he  may  ascertain 
the  nature,  extent,  and  character  of  the  loss,  and, 
since  the  condition  in  the  policy  in  respect  thereof 
is  inserted  for  his  benefit,  there  is  no  reason  why  waiver  by 
he  may  not  waive  or  extend  the  time  in  which  the  proofs. 


(0  CtHq  Mars  V.  Equitable,  15  U.  C.  (Q.  B.)  143,  246. 

(•1)  Wtn-Mleif  V.  Wood,  6  T.  R.  710.  See  also  Brown  v.  London  Asgur- 
anee^  40  Hun.  (N.  Y.)  loi. 

(Ji)  London  Quarantet  Co,  v.  Fearnley,  5  App.  Cas.  911,  915, 
43  L.  T.  N.  S.  390,  28  W.  R.  893. 
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Condition  as 
to  notice  of 


time 
of  law 


proofs  are  to  be   furnished,  nor  is  it  necessary  io 
prove  an  express  agreement  to  waive  (o). 

An  insurer,  by  denying  liability  for  loss  on  the 
ground  that  he  was  released  therefrom  by  a  cancella- 
tion of  the  policy,  is  estopped  from  objecting  to  the 
want  of  preliminary  proofs  ip).  So  also  he  is  es- 
topped by  a  denial  of  all  liability  before  the  time 
for  making  such  proofs  has  expired  (q). 

The  insured  must  immediately  upon  a  loss  give 
notice  to  insurers  thereof  In  London  the  same 
duty  devolves  by  statute  on  the  fire  brigade  when 
they  have  knowledge  of  a  fire.  But  the  condition 
applies  irrespective  of  place  or  the  magnitude  of 
the  fire  or  damage  done  (r)  and  many  minor  tires 
only  doing  slight  damage,  and  to  extinguish  which 
the  fire-engines  are  not  needed,  come  within  the 
condition.  The  duty  of  the  fire  brigade  does  not 
affect  the  contract  between  the  parties. 

"  Immediately  "  or  *'  forthwith  "  means  within 
a  reasonable  time  and  without  any  unjustifiable 
delay  (s),  and  reasonable  time  has  been  held  in 
America  to  be  a  question  of  law  for  the  Court  in 
two  classes  of  cases:  (i)  commercial  transactions 
a  queption  ^i^i^h  happen  in  the  same  way  day  after  day,  and 
present  the  question  of  reasonable  time  on  the  same 
data  in  continually  recurring  instances,  so  that  by  a 
series  of  decisions  the  reasonable  time  has  been  ren- 
dered certain;  (2)  where  the  time  taken  is  so  clearly 
reasonable,  or  unreasonable,  that  there  can  be  no  room 
for  doubt  as  to  the  proper  answer  to  the  question. 


Time  for 
giving  notice. 


RcaKOuable 


00  See  Mwardit  v.  TrareUeriC  Jna,  Co.,  22  Blatch.  (U.  S.  Ciix-.  (tJ 
228,  as  to  the  view  which  the  Courts  take  of  these  conditions  as  to 
proofs,  notices,  &c.  Affirmed  122  U.  S.  457.  Petit  v.  GermaM  In*.  Co.. 
98  Fed.  Rep.  800. 


(/;)  Stetiimhip  Saniaua  (<f.  v.  Hall,,  55  Fed.  Rep.  663. 
(jf)  German  Ins.  Co,  v.  Frede  ick,  58  Fed.  Rep.  144. 
(/•)  Davieg  v.  Xational  Firr'  Co,  (1891),  App.  Cas.  485. 


(*j  Jiok^Jt  V.  Amazon  Jmturance  Co.,  51  Maryland  512.     CothtnL  v. 
Sort fi-}yeitt fir n  Xational  Inftnruuee  Co.,  5  Bissell  (C.  Ct.  U.  S.)  47C. 
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Where  the  answer  to  the  question  is  one  depen-  a  (inwium 
dent  on  many  different  circumstances,  which  do  not  **'  '**''* 
constantly  recur  in   other  cases  of  like   character, 
and  with  respect  to  which  no   certain  rule  of  law 
has  been  theretofore  laid  down,  or   could  be  laid 
down,  the  question  is  one  of  fact  for  the  jury  (t). 

Due  diligence  will  be  required  in  the  notification 
even  when    the  insurance    is    on    interim   receipt. 
Notices  given  eleven  (ti)^  or  eighteen  (x\  days  after 
the  fire  have  been  held   too   late,  but    one  given 
five  days   after   the  fire,   one  of    such  days  being 
Sunday,    has    been    held    in    time    by    American 
Courts  (y).     Notice  to  a  local  agent,  it  seems,  will  Notice  to 
not  do,  unless  he  is  specially  named  as  the  proper  ***^'  *^^"^* 
person  to  receive  it ;  and  if  the  particular  number 
of  days  is  named,  the  notice  must  be  given  within     » 
that  time  (z). 

But  in  an  American  case,  it  has  been  held  that  a 
stipulation  to  give  notice  of  loss  ''  forthwith  "  was 
satisfied  by  immediate  notice  to  a  local  agent,  who 
transferred  it  promptly  to  a  general  agent  (a). 

Where  a  policy  requires  notice  of  loss  to  be  given  Notice  of  uu*. 
forthwith  by  the  assured  to  the  assurer  and  is  silent  „f  delivery!" 
as  to  the  mode  of  service,  the  insurer  will  be  pre- 
sumed to  have  received  the  notice,  if  it  be  proved  to 
have  been  properly  addressed  and  posted,  since  the 
post  is  the  natural  and  obvious  mode  of  communica- 
tion in  matters  of  business,  especially  when  assured 
and  assurer  reside  in  different  places  (6).     And  in 

(0  Brown  v.  London  As^nraiwe.  40  Hun.  (N.  Y.)  loi.  Hamilton  v. 
PhnHtJr,  6t  Fed.  Rep.  379. 

(if)  GiHtdwtjt  V.  IfUficashire  Fire,  18  Lr.  Can.  Jur.  i. 

{jr)  Trask  v.  I"svrance  {\t.^  29  Penn.  198.  Edwards  v.  Int^iranre 
(K  75  Penn.  378. 

(jf)  (rriffeij  V.  Xew  York  Central  (h.^  53  Am.  Uep.  202,  55  Sickell 
(X.  Y.)  4*17. 

(-)  Paiton  V.  Employers^  Liability  (Xi.,  20  Ij.  R.  Ir.  93. 

(«)  Fi»her  v.  Crescent,  ^'c.,  33  Fed.  Rep.  544. 

{h)  SHsquehanna  Inauranve  Co.'  v.  Toy  Co.^  97  Penn.  424,  39  Am. 
Rep.  816. 
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Prellmiuary 
notice. 
Agent's 
Hdjustmetit. 


America  the  presumption  has  been  held  to  be  based 
on  the  governmental  organization  and  conduct  of  the 
public  mail  service  rendered  efficient  through  sworn 
officers,  and  on  common  experience  as  to  the  due 
transmission  and  delivery  of  matter  entrusted  tc  the 
post  (c).  The  same  rule  appUes  to  proofe  (f).  It 
has  been  held  in  Canada  that  the  insurer  must  ob- 
ject at  once  to  defects  or  lateness  of  notice  (rf),  but  in 
some  American  States  a  different  view  obtains  (<*). 
If,  however,  the  silence  of  the  insurer  misleads  the 
assured  and  prejudices  his  claim,  the  insurer  will  in 
such  case  be  held  to  have  waived  his  right  to  notice 
or  proof,  or  will  be  estopped  from  disputing  that  they 
were  delivered  in  due  time. 

Unless  the  insurer  can  show  fraud,  he  will  be  pre- 
cluded by  his  agent's  adjustment  of  a  loss  firom 
denying  that  he  had  proper  notice  thereof  (/),  But 
if  the  insurer's  agent  by  fraud  obtains  a  settlement, 
the  assured  can  get  it  set  aside  {g). 


Limitation 
operates 
thongh  asHnrcd 
in  prison  at 
time  of  fire. 


Proot 


The  contractual  limitation  will  not  be  extended  on 
the  ground  that  the  assured  was  in  prison  at  the 
timu  of  the  loss,  and  so  continued  until  his  death, 
and  that  his  creditors  began  the  action  within  a 
reasonable  time  thereafter  (A). 

Of  the  elaborateness  of  some  conditions  as  to 
proofs,  no  better  example  can  be  given  than  that  in 
the  Canadian  case  of  Smith  v.  Commercial  Union  (i), 
characterized  in  the  judgment  as  of  wonderful 
structure  and  scope,  and  as  calculated  to  give  the 
assured  twelve  months'  hard  work — ^three  months 


(c)  See  BM  v.  Lycoming  Ok,  19  Hun.  (26  N.  Y.  Sup.  Ct)  238. 

(d)  Wiggi/m  v.  Qusfin  Inaurance  Co.,  13  Lr.  Can.  Jur.  141. 

{e)  Bnnan  v.  London  AMurance,  40  Hun.  (N.  Y.)  107.  (hrnett  v. 
PhtBnix  Co.,  67  Iowa  388. 

(/)  Home  Twnirance  Co,  v.  Myer,  93  Illinois  271  ;  but  see  McKeaik 
V.  Commercial  Union,  5  P.  &  B.  (New  Bruns.)  583. 

(y)  McLean  v.  Equitable,  50  Am.  Rep.  779. 

(Ji)  Tallman  v.  Mutval  Fire  Co.,  27  U.  C.  (Q.  B.)  loo. 

CO  33  U.  C.  (Q.  B.)  69,  89. 
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being    the    limit    allowed   him    to    make    out    his 
proofis  (k). 

The  account  of  loss  is  usually  conditioned  to  be  particniara 
delivered  within  fifteen  days  at  latest,  and  such  con-  ^S*to  be 
dition  is    reasonable  in   substance.     Otherwise  the  delivered, 
assured  might  lie  by  and  spring  a  stale  claim  on  the 
insurers  at  a  time  when  they  could  not  investigate 
it.     Sometimes  three  months  are  given  for  the  ac- 
count (l).     The  condition  will  not  be  strictly  con-  conBtraction 
strued  (m).     It  means  that  the  assured  is  within  a  ^'  ^^^^^^^'^^ 
convenient  time  after  the  loss  to  produce  to  the  in- 
surers something  which  will  enable  them  to  judge 
whether    he    has    sustained   a   loss    or    no,  and,  if 
from  any  cause  it  is  impossible  to  give   the   pre- 
liminary proof  within  the  time,  it  would  seem  (and 
it  certainly  is  just)  that  reasonable  time  should  be 
allowed  (/i).     The  assured,  of  course,  cannot  be  ex- 
pected to  give  notice    till    he  knows  himself,  and 
if  he  is  away  at  the  time  of  fire  no  objection  can  be 
taken  on  the  ground  of  any  delay  caused  by  such 
absence  (o). 

In  an  action  on  a  fire  policy,  where  it  appeared 
that  the  plaintiffs  could  have  more  fully  complied 
with  the  condition  as  to  giving,  within  fifteen  days, 
such  a  detailed  account  of  their  loss  '*  as  the  nature 
and  circumstances  of  the  case  will  admit,"  the  plain- 
tiffs were  rightly  nonsuited  because  their  own  evi- 
dence showed  that  even  if  the  question  of  compliance 


(A)  See  alw)  in  Bowe*  v.  yatiotial^  4  P.  &  B.  (New  Bruns.)  437. 

(0  Roper  V.  Zendon,  i  E.  &  E.  825,  5  Jur.  N.  S.  491,  28  L.  J.  Q.  B. 
26o,7W.  R.  441. 

(w)  Afastm  v.  Harrey,  8  Ex.  819, 22  L.  J.  Ex.  336, 21  L.  T.  158.  Dill 
V.  Quebec  Asmirance  Co.^  i  Revue  legale  (Lr.  Can.)  113  ;  Lr.  Can.  Civil 
Code,  2478.  Iliddle  v.  yatiotuil  Fire^  ^v.,  uf  Xew  Zealand  (1896), 
App.  Cas.  372. 

(«)  Scott  V.  Phcrnix^  Stuart  (L.  Can.)  354  (P.  C).  See  IhnveJi  v. 
yational^  4  P.  &  B.  (Xew  Bruns.)  437.  Dill  v.  Qwhec  Aumt-ance 
(\k^  above  cited,  i  Revue  legale  (Lr.  Can.)  113  ;  Lr.  Can.  Code  2490- 
2569. 

(c*)  Smith  V.  Queen  Insurance  Co.,  i  Han.  (New  Bruns.)  311. 
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iX'layiii  luKlw 

HllMlM'Ilds  ' 

clniui. 


Statou It'll t  of 


KxU-iiHiou  of 
time  1111(1 
fntaUnleiit 
i'lnlin  by 
hssuhmI. 


Mcaiiiuu:  of 
»full  iMirti- 
fiilars." 


were   for  the  jury,  a  verdict  could  not  have  been 
reasonably  given  in  their  favour  (p). 

The  condition  is  here  usually  so  drawn  as  not  to 
forfeit  the  insurance  for  delay  beyond  the  fifteen 
days,  but  only  to  suspend  all  claim  under  the  policy 
"  until  the  required  notices,  accounts,  proofe,  and  ex- 
planations are  given  in."  If  these  words  are  in  the 
policy  the  condition  is  still  precedent  (q),  but  these 
words  enlarge  the  time  beyond  the  fifteen  days. 
Consequently  till  the  statement  is  mad«  and  the 
statutory  declaration,  if  required,  made  also,  the 
money  is  under  the  condition  not  payable,  and  the 
time  of  payment  not  come.  So  that  though  the 
right  of  action  may  not  be  lost,  it  will  be  suspended 
till  the  condition  is  complied  with  (r). 

Where  the  assured  obtained  an  extension  of  the 
fifteen  days,  and  then  sent  in  a  fraudulent  and 
exaggerated  claim,  the  fraud  was  held  to  prevent 
the  trustee  in  bankruptcy  of  the  assured  from  re- 
covering against  the  insurer  (s). 

"  Full  particulars "  means  "  the  best  particulars 
which  the  assured  can  reasonably  give,"  and  the 
latter  phrase  is  in  some  policies  substituted  for  the 
former.  If  the  proviso  were  more  strictly  construed, 
inadvertent  omissions  of  losses  or  insertions  of  things 
not  lost  would  defeat  the  claim  of  the  assured  (0- 


Condi tion  us 
to  viTiflcntioii 
of  losM. 


When   a  condition   only  requires  verification  of 
the  statement  of  loss,  false  statements  as  to  title  and 


(/;)  I  fiddle  v.  Xational  Fire  aiid  Marinr^  tSV.,  of  Xew  Zealand, 

(y)  llV/rv.  Xorthern,  4  L.  R.  Ir.689.  Lafttnje  v.  Lirerpnid,  Landoh. 
and  Gbdie,  17  Lr.  ("an.  Jur.  237. 

(/•)  Of  d  many.  Jiriciclte.  I  H.BI.577  note  (1786).  }\\wtley\.  Wi>od, 
6  T.  U.  710  (1796).  Ma»m\  v.  llarrty^  8  Ex.  819,  22  L.  J.  Ex.  336, 
21  L.  T.  158. 

(x)  lie  Can-  and  t/te  Svn  Fire^  13  Times  L.  R.  186. 

(/)  Ma«on  V.  IlarreiL  8  Ex.  819,820,  22  L.  J.  Ex.  336,  21  L.  T.158. 
Etna  Jn*.  Co.  v.  People*^  BanJfy  62  Fed.  Rep.  222. 
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iucumbrances  caxinot  be  relied  on  as  avoiding  the  False  state- 
policy  under  this  condition  (u).  ut^^n^t^" 

within  it. 

AVhere  there  is  a  claim  against  several  companies  xot  nect'ssttry 
for  the  same  loss,  it  is  not  necessary  for  the  claimant  i^^vhm"" 
to  apportion  the  loss  among  the  different  insurers  in  ^?™j^^'*'°'** 
the  preliminary  proofs,  although  the  policies  require  companit-M. 
ihat  the  insured  shall  in  case  of  loss  furnish  to  the 
insurer  a  full  statement  of  the  loss  and   amount 
claimed  (x). 

A  provision  that  the  loss  must  be  paid  sixty  days  provisum  timt 
after  satisfactory  proof  of  loss  does  not  give  the  a^^^hl  um" 
insurer  sixty  days  within  which  to  object  to  P^oof  J^^^^^^^^jJ^*' 

of  loss  (y).  time  to  objtrt. 

The  conditions  still  foimd  in  American  and  colonial  certiflcate  of 
policies  (z)  requiring  the  certificate  of  a  magistrate  ™'^s^*''^^"^^'- 
seem  to  have  long  since  fallen  out  of  use  in  this 
country  (a),  and  only  come  before  English  lawyers 
in  colonial  appeals.  Where  they  are  used,  no  claim 
for  indemnity  can  be  made  until  a  proper  certificate 
has  been  furnished  (6). 

The  purpose  of  the  old  condition  as  to  the  certifi-  oid  form  of 
cato  of  magistrate,  clergyman,  churchwardens,  and  ^*'°^*^"*"- 
other  reputable  inhabitants  was  that  persons  holding 
public  positions  in  the  neighbourhood,  and  who  were 
therefore  to  be  deemed  responsible  and  substantial, 
might  give  the  office  their  opinion  on  the  character 
of  the  fire  and  loss,  and  thereby  afford  the  office 
some  protection  from  fraud  (c). 


(«)  Rtm  V.  Commei'c'uil  Vnion,  26  U.  C.  (Q.  B.)  552. 

(j-)  Fuller  V.  Detro  t  Fire  and  Mtiriw,  36  Fed.  Rep  469. 

\,y)  Hamilton  v.  Phopnix,  61  Fed.  Rep.  379. 

K')  Supra.  And  see  Litgan  v.  (hnimercial  T'ninn,  6  R.  &  G.  (Nov. 
Sco.)  309. 

('/)  This  dispones  of  cases  like  IhmtJedfje  v.  Biirrrll,  i  H.  Bl.  255, 
and  Old  man  v.  Bewicke,  3  H.  Bl.  577  note. 

[h]  Wurjtl'ff  V.  Wood,  6  T.  R.  710.  M'liimie  v.  Pronncial  Ifuttn-- 
'ftfi-r  Co.,  34  U.  (\  (Q.  B.)  55.  Kerr  v.  British  American  Axiwranrr 
f'".-  32  U.  C.  (Q.  B.)  569.     Daniels  v.  Equitable  Co.,  50  Conn.  551. 

I,'-)  Wonley  v  Wood^  6  T.  R.  710,  per  Lawrence,  J. 
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Refusal  of  such  certificate  will  not  affect  the  in- 
surers. The  assured  cannot  compel  the  grant  of 
such  certificate  (d),  he  cannot  substitute  other  per- 
sons for  those  stipulated  (e),  and,  having  under- 
taken for  the  act  of  a  stranger,  cannot  succeed  unless 
that  act  is  done  (/).  But  there  may  be  cases  in 
which  the  Courts  will  hold  the  condition  sub- 
stantially complied  with,  provided,  of  course,  that 
the  right  persons  certify. 

The  certificate  must  state — 

(i)  That  the  magistrate  is  not  interested. 

(2)  That  he  has  examined  the  circumstances 
attending  the  fire,  &c. 

(3)  That  he  knows  the  character  of  the  assured. 

(4)  That  he  believes  the  fire  to  have  happened 
without  fraud  or  evil  practice  on  the  part  of  the 
assured. 

(5)  That  the  claimant  under  the  policy,  if  dif- 
ferent from  the  assured,  has  sustained  damage  in  (g) 
respect  of  matters  covered  by  the  policy. 

(6)  The  amount  of  loss  which  is  believed  to  havo 
taken  place  (A). 

Person  ccrti-  The  magistrate  must  not  have  suffered  by  the  tire, 

S?nte^Mted!^  nor  have  any  interest  in  the  property  damaged,  nor 
be  interested  in  the  insurance  company  (i),  nor  be  a 
creditor  or  relation  of  the  assured  (k). 


(tf)  p.  772,  per  Lai*Tence,  J. 

(e)  P.  721,  per  Grose,  J.     (hmphell  v.  French.  6  T.  R.  200. 

(/)  P.  720,  per  Grose,  J.     Racine  v.  Ktiuitahle^6  L.  R.  (an.  Jur. 

89. 

(/7)  Kerr  v.  Brithh  Ameriran  As»n ranee  Co,^  32  U.  (\  (Q.  B.)  569. 

(>0  Sirott  V.  Phcenix  Co,,  Stuart  (Lr.  Can.)  152,  354  (P.  C). 

(/)  M'Btmie  v.  ProrincUd  InKuranc  (\k,  34  U.  (\  (Q.B.)  55.  where 
the  magistrate  was  landlord. 

(h)  JJanieix  v.  Efjuitahle  Co,^  50  Conn.  551. 
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A  coroner  has  in  Canada  been  held  to  be  a  magis- 
trate within  the  condition  (I). 

In  the  older  policies  an  affidavit  used  to  be  Affidavit  of 
required.  But  now  the  policy  merely  binds  the  '"** 
assured  to  make  a  statutory  declaration  if  required, 
vouching  the  truth  of  his  statements  as  to  loss, 
value,  &c.  The  affidavit  must  be  in  proper  form  (m) 
or  as  stipulated  (n).  This  must  be  bond  fdc  de- 
manded for  any  defence  to  be  rested  on  its  not  being 
supplied  (0). 

Such  stipulations  as  to  proof  do  not  touch  the  PreiimimHy 
substance  of  the  contract,  but  relate  only  to  the  form  ^'^**^'"' 
or  mode  of  ascertaining  and  proving  the  liability  of 
the  insurer ;  and  the  proofs  may  be  submitted  to  the 
officers  of  the  insurance  company,  who  must  give  an 
opinion  on  their  sufficiency  in  the  ordinary  course  of 
their  employment  {p). 

Omission  to  make  the  formal  preliminary  proof  of 
loss  required  by  a  policy  may  be  waived  by  the 
officers  of  an  insurance  company.  Such  waiver  may 
be  express  or  implied,  and  will  be  implied  from 
omission  to  state  their  objection  to  the  preliminary 
proofs  and  refusing  to  pay  on  other  grounds  {q). 

Where  a  condition  of  a  fire  policy  requires  the  i>roofi  miwt 
making  and  furnishing  of  proofs  of  loss  within  a^^^^'p^. 
specified    time,    and    declares   that    until    they  are  ^^^^  time. 

(0  Kerr  v.  Britiak  American  Co,,  32  U.  C.  (Q.  B.)  569. 

(»)  Shaw  V.   St,  Lawrence  Cimnty  Mutual  Fire  Insurance   Co.., 

iiU.C.(Q.B.)73. 

(ji)  Langel  v.  Mutual  Ituturance  CtK,  17  U.  C.  (Q.  B.)  524.  Mann 
T.  Wettem,  17  U.  C.  (Q.  B.)  190. 

{0)  Cameron  v.  TimeJt  and  Beacon^  7  U.  C.  (C.  P.)  234. 

(/>)  PricBt  V.  atizeni  Mutual,  85  Mass.  (3  AUen)  603. 

[q)  Pirn  V.  Beid,  6  M.  &  G.  i,  12  L.  J.  C.  P.  299,  6  Scott  N.  R.982. 
VnderhiU  v.  Agatram  Insurance  Co,,  60  Mass.  (6  Gush.)  440.  Priest 
r.  Ctt  zeni  Mutual  Fire,  85  Mass.  (3  Allen)  602.  Lftmbkin  v.  Ontario 
Marine  and  Fire,  12  U.  C.  (Q.  B.)  578.  W/tgtev,  WeMtern  Iwtwrance 
(K  22  Lr.  Can.  Jur.  215  (P.  C.)  Knicherhocher,  Sfc,  (\),  v.  Pendl^ttm, 
5  Davis  (Sup.  Ct.  U.  S.)  696,  709.  Gaucliev,  London  and  Lancashire 
Co,,  4  Woods  (U.  S.  Circ.  Ct.)  102. 
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lurnished  the  loss  shall  not  be  payable,  the  time  is  a 
material  part  of  the  condition,  and  consequently,  in 
ihe  absence  of  waiver,  the  assured  cannot  recover 
unless  he  sends  in  the  proper  proofs  within  the  pre- 
scribed time  (r). 

Mere  silence  as  to  proofs  sent  in  after  the  time 
limited  by  the  conditions  does  not  amount  to  a 
waiver  of  the  condition,  nor  does  a  declaration  then 
made  that  the  company  does  not  consider  itself 
liable  amount  to  a  waiver  (s). 

And  inaction  on  the  part  of  the  office,  for  say 
thirty  days  after  it  receives  information  that  the 
habits  of  the  insured  are  at  variance  with  the  re- 
presentations made  by  him  to  secure  the  policy,  is 
not  a  waiver  of  the  forfeiture  (t).  But  a  forfeiture 
incurred  by  running  a  factory  after  the  hour  allowed 
by  the  policy  will  be  waived  if  not  taken  advantage 
of  on  the  first  occasion  after  knowledge  by  the 
company  (u). 

Where  a  detailed  account  of  loss  sustained  by  the 
fire  is  delivered  in  compliance  with  a  stipulation  in 
the  policy,  the  plaintiff  is  not  precluded  from  giving 
evidence  of  the  loss  of  property  not  specified  in  the 
account  (x). 

The  time  allowed  by  the  condition  for  payment  of 
the  insurance-money  by  the  company  runs  from  the 
time  the  insured  puts  in  the  proofs  on  which  he 
relies  (y). 


(r)  Whi/fev.  Wextern  Co,^  22  Lr.  Can.  Jur.  215  (P.  C.)  Camer&ny. 
Canada,  ilre,  6  Ont.  App.  392. 

(s)  WJiyte  V.  Western  Co.  (in  Privy  Council),  reported  22  Lr.  Can. 
Jur.  215.  AhrahamJt  v.  AgricuUuralMutvnl  Fire  Co,^  40  U.  C.  (Q.B.) 
175,  180.  See  Lancashire  Co.  v.  Chapman  (P.  C,  reported  in  7  Bevue 
legale  (Lr.  Can.)  )  47. 

(t)  Adrerens  v.  Mutval  Reserve  Fund  Association,  38  Fed.  Rep. 
806. 

(«)  Clearer  v.  Traders  Ins,  Co.,  40  Fed.  Rep.  711. 

{x)  Vance  v.  Forster,  lr.  Circ.  Rep.  47. 

(y)  See  Mice  v.  Provincial,  7  U.  C.  (C.  P.)  548.  Hatton  v.  Prtmn- 
cial,  7  U.  C.  (C.  P.)  555.     Canieron  v.  Monarch,  7  U.  C.  (C.  P.)  212. 
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Waiver  may  be  inferred  from  the  acts  and  con-  waiver, 
duct  of  the  insurer  inconsistent  with  an  intention  to 
insist  on  the  strict  performance  of  the  condition  (z). 

Questions  as  to  sufficiency  of  proof  of  loss  are  waiver  of 
waived  by  the  examination  of  the  premises  by  the  ^^^  ^  **"" 
company's  authorised  agent,  who  investigates  the 
loss  and  refuses  to  pay  it ;  and  a  denial  of  liability 
on  the  policy  on  other  grounds  has  been  held  a 
waiver  of  proof  of  loss  (a),  and  an  offer  by  the  com- 
pany to  pay  a  loss  is  an  irrevocable  waiver  of  proof 
of  such  loss  (b). 

Where  an  insurance  company  repudiates  an  insur-  where  proofs 

••<,  ,.  1T1-*  /»    nniiecessary. 

ance  and  has  not  signed  a  policy,  preliminary  proois 
are  needless  (c).     And  the  issue  of  a  policy  upon  an  issue  of  poucy 
application  in  which  some  of  the  questions  are  not  obj^^tlons  to 
satisfactorily    answered    is    a   waiver    of    objections  application, 
thereto  (rf). 

The  assured  may  have  to  give  in  a  valuation  of  Kstimate  of 
what  he  has  lost  under  the  conditions  as  to  parti-  *"**'*^^^* 
culars.      Whether  so  stipulated  or  not,  he  cannot 
recover  for  more  than  the  worth  at  the  time  of  the 
fire,  and  it  is  usually  stipulated   that  he  shall  so 
value  (e). 

In  the  case  of  furniture  cost  price  might  assist  in  Price, 
arriving  at,  but  would  not  be,  the   proper  estimate. 
In  the  case  of  stock-in-trade,  the  market  price  (/), 


(:)  Bokes  v.  Ainazon  Insurance  Co.,  51  Maryland  512,  and  cases 
there  cited.  Hartford  Life  and  Annuity  v.  Ansell,  U.  S.  439. 
-Vrtft?A  V.  NatioTuil  Accident  Society,  50  Hun.  N.  Y.  148. 

(a)  Fiiher  v.  Crescent  Co.,  33  Fed.  Rep.  544.  LazensTty  v.  Supreme 
Lttdge,  ^c,  31  Fed.  Rep.  592.  Unsell  v.  Hartford  Life,  32  Fed. 
Rep.  443. 

(b)  MeOowhray  v.  St.  Paul  F.  4'  M.  Ins.  Co.,  50  Hun.  N.  Y.  418. 
(f)  GooduyiH  V.  Lancashire  Fire,  18  Lr.  Can.  Jur.  i. 

[d]  Insuran/^e  Co.  v.  Baddin,  120  U.  S.  190.  Manhattan  Life  v. 
^Villis,  60  Fed.  Rep.  236. 

(«)  As  to  evidence  admissible  in  proof  of  value,  see  Clement  v. 
British  American  Lis.  Co.,  141  Mass.  298.  Cameron  v.  Canada  Fire, 
6  Ont.  App.  392. 

[f)  JEquitable  Co.  v.  Quinn,  11  Lr.  Can.  Rep.  170. 
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and  not  the  cost  price  or  intrinsic  value,  would  seem 
to  be  the  proper  value.  But  the  cost  of  manufac- 
turing goods  may  be  given  in  evidence  to  aid  the 
jury  in  determining  the  fair  market-value  (g). 
Naturally  goods  long  in  stock  would  not  be  esti- 
mated at  cost,  but  at  sale  price,  and  it  would  only  seem 
fair  to  take  the  same  test  for  goods  recently  ac- 
quired and  in  full  condition  and  favour  with  the 
public.  The  rule  cuts  both  ways  when  prices  arc 
depressed  (A). 

Error  as  to  the  cause  of  fire  (made  without  fraud) 
in  the  preliminary  proofs  may  be  corrected  and  the 
insurer  made  liable  by  proof  of  the  true  cause  (t). 
Innocent  misstatement  is  not  within  the  condi- 
tion (k). 

If  the  insurers  admit  a  policy  and  agree  to  try  the 
cause  and  manner  of  the  loss,  they  cannot  take  any 
objection  on  the  policy  as  to  the  propriety  of  the 
notices  and  proof  (/). 

The  damage  must  not  be  lumped,  but  given  in 
detail.  Even  if  not  so  stipulated,  the  assured  would 
be  liable  to  deliver  particulars  giving  a  detailed 
account  of  the  several  items  making  the  sum  total  of 
his  loss. 


Vouchers. 


A  fraudulent  overcharge  will  of  course  avoid  the 
policy.  The  condition  relating  thereto  is  no  mere 
threat  (m). 

Vouchers,  proofs,  and  explanations  are  required  as 
much  by  good  faith  as  by  the  conditions,  and  a  man 


iff)  Clement  v.  Brituh  Ameriedn  Co,,  141  Moss,  at  p.  301.  Mack  v. 
Lancashire  Co.,  2  McCrary  (U.  S.  Giro.  Ct.)  211. 

(h)  APCualg  v.  Quaker  CHty  Co,,  18  U.  C.  (Q.  B.)  130. 

(/)  Smiley  \,  Citizen*'  Fire,  i^Vfee,i  Virginia 33.  Meagher \,  London 
and  Lancashire  Fire,  7  Victoria  L.  R.  390. 

(*)  Titnt  V.  Glen  FalU  Ck.  81  N.  Y.  412,  421. 

(/)   Walker  v.  We^ern,  18  U.  C.  (Q.  B.)  19. 

\m)  Tliomoi  v.  Tune*  and  Beaeofu,  3  Lr.  Can.  Jur.  162. 
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who  would  not  show  his  accounts  would  have  as  little 
chance  of  recovering  under  the  Common  Law  as 
under  an  ordinary  policy. 

Where  the  assured  refused  to  produce  invoices 
demanded  by  the  insurers  under  a  condition  as  to 
vouchers,  &c.,  it  was  held  that  he  must  be  non- 
suited (n).  Vouchers  of  course  will  include  books  of 
account  if  any  are  kept.  And  where  the  assured  has 
insured  a  certain  sum  on  stock-in-trade  and  has  been 
trying  for  some  months,  the  insurers  are  reasonably 
justified  within  this  condition  in  calling  for  such 
proof  as  the  assured  can  furnish,  that  after  deduct- 
ing the  goods  saved  and  the  goods  sold  he  still  had 
in  stock  such  further  amount  of  goods  as  would  make 
his  loss  amount  to  the  full  sum  insured  (0)  or 
claimed  under  the  policy. 

A  builder's  certificate  as  to  the  value  of  the  house  Proof  oi  loss, 
at  the  time  of  fire  may  reasonably  be  required  under  rc^^^S?^  ^ 
this  condition,  and  must  be  supplied,  if  required, 
before  action  brought  (p). 

Omission  to  verify,  if  so  required,  by  books  of 
account  or  other  proper  vouchers  is  fatal,  unless  the 
conditions  are  literally  or  substantially  complied 
with  (q)  in  those,  cases  where  the  insured  has  such 
means  of  verification. 

If  the  books,  &c.,  are  burnt,  the  assured  must 
supply  a  particular  account,  if  any  means  of  so  doing 
still  remain  (r). 

A  mere  affidavit  of  value  with  accounts  of  goods 


(«)  Cin^  Marst  v.  Equitable  Imurance  Co,,  15  U.  C.  (Q.  B.)  143,  246. 

(0)  Ihid.  246,  per  Robinson,  C.J. 

{p)  Faweett  v.  Lirerpoid,  L<>ftdon, a?id  Globe,  27  U.  C.  (Q.  B.)  225. 

[q]  GrearesY,  yUigara  Dlt(tnci  Mittual  FirelMurance  Co,,  25  U.  C. 
(Q.  B.)  127.  Sct^  V.  Xiagara  DUtrirf,  25  U.  C.  (Q.  B.)  123.  Banting 
V.  Xiagara  District  MutmU  Fire  Luftt ranee  Co.,  25  U.  C.  (Q.  B.) 
431.  , 

(r)  Carters  v.  Same,  19  U.  C.  (C.  P.)  143. 
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sold  to  the  assured,  and  having  only  charges  of  goods 
per  invoice  without  particulars,  will  not  suffice  (s). 

False  state-  A  falsc  Statement  made  by  the  insured  cannot  be 

A^Wt's  know-  excused  by  knowledge  of  the  truth  possessed  by  a 

ledK©  of  fiusts.   Jq^j^2  agent  receiving  the  application,  whether  such 

false  statement  be  made  in  the  appUcation  or  the 

proofe  of  loss.    In  the  latter  case,  the  liability  having 

accrued,  the  question  of  waiver  would  not  arise  (t). 


Aoccrtain- 
mcnt,  Ac, 
loss. 

Ck>nditloii 
precedent. 


•*  Satlsfac. 
tory." 


Valuation. 


Fraud. 

Excessive 

valuation. 


Ascertainment  and  proof  or  adjustment  of  the  loss 
may  be  made  a  condition  precedent  to  the  right 
to  sue  for  the  loss,  and  it  is  a  good  defence  to  an 
action  that  the  loss  has  not  been  ascertained  and 
proved  (w).  The  mode  of  proof,  &c.,  need  not  be 
pleaded,  being  matter  of  evidence  only. 

Proof  satisfactory  to  the  company  means  proof 
which  ought  to  be  or  in  the  opinion  of  a  court  of 
justice  is  satisfactory  (x). 

If  the  assured  does  not  reasonably  and  actually 
believe  in  the  valuation  put  on  his  goods  in  his  proof 
he  will  forfeit  all  claim  under  the  condition  as  to 
fraud  (y).  And  if  a  jury  find  a  verdict  for  an 
amount  very  much  less  than  the  claim,  the  judg- 
ment will  either  be  entered  for  the  insurers  (2)  on 
the  ground  that  the  assured  has  been  guilty  of  fraud 
in  his  valuation,  and  so  avoided  the  policy  within  the 


(«)  Mulrey  v.  Gore  District  Mutual  Fire  Inwranee  To.,  25  U.  C. 
(Q.  B.)  424. 

(f)  Hansen  v,  American  Insurance  O;.,  57  Iowa  741. 

(«)  Elliot  V.  Royal  Exchange^  L.  R.  2  Ex.  237,  36  L.  J.  Ex.  129, 
16  L.  T.  N.  S.  399,  15  W.  R.  907.  See  also  M'Manus  v.  Etwi  O'., 
6  Allen  (New  Bruns.)  314.  Johnston  v.  Western^  4  U.  C.  (App.)  281. 
Zamhkin  v.  Wester?i,  13  U.  C.  (Q.  B.)  237.  ^yaydell  v.  Prariticialj 
21  U.  C.  (Q.  B.)  612.  London  and  Lancashire  v.  Honey,  2  Victoria 
L.  R.  7. 

(«)  Li>ndon  Guarantee  Co,  v.  Fearnley,  5  App.  Cas.  911,  43  L.  T. 
N.  S.  390, 28  W.  R.  893.  Manhy  y,  Gresham  Life,  29  Beav.  439,  31  L.  J. 
Ch.  94,  4  L.  T.  N.  S.  347,  9  W.  R.  547,  7  Jur.  N.  S.  383. 

(y)  yevcton  v.  Gore  District  Mutual  Fire  Insurance  Co,,  33  U.  C. 
(Q.  B.)  92. 

iz)  Biach  v.  Siagara  Co,,  21  U.  C.  (C.  P.)  464. 
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condition,  or  a  new  trial  will  be  ordered  (a).  It  does 
not  seem  clear  how  much  less  the  finding  must  be 
than  the  valuation  for  the  policy  to  be  avoided  on 
the  ground  of  ifraud  (b). 

Over- valuation  in  an  application,  if  not  fraudulent,  over.v»iiiation 
will  not  avoid  a  poUcy  (c).     Whether  there  was  a  ^^' "*"^^^'"'- 
fraudulent  intention  in  making  an  excessive  claim  is 
a  question  for  the  jury  (d). 

The  condition  as  to  fraud  in  the  claim  rims  as  condition  w 
follows : — "  If  the  claim  be  in  any  respect  fraudulent,  claim,  w  ° 
or  if  any  statement  or  statutory  declaration  made  in  p^^Jn^.^ 
support  thereof  be  false,  or  if  the  fire  was  caused  by  oi  ure. 
or  through   the  wilful  act,  procurement,  or  conni- 
vance  of  the  insured  or  any  claimant,  all  benefit 
under  this  policy  is  forfeited." 

This  condition  imposes  no  duty  as  to  diligence  in 
saving  the  goods  endangered  by  a  fire,  but  deals 
only  with  arson  or  procurement  thereof.  In  Lon- 
don the  rescue  of  property  is  generally  undertaken 
by  the  salvage  corps,  and  the  goods  are  at  insurer  s 
risk  from  the  outbreak  of  the  fire.  In  America  and 
the  colonies  efforts  are  made  by  many  if  not  all 
insurers  to  make  the  insured  do  his  best  to  save  his 
goods  notwithstanding  that  he  is  insured  (e). 

But  the  condition   covers — (i.)  Fraud   after   the  what  the 
right  of  action  has  accrued,  such  as  (a)  any  attempt  i^ciudi»r 
to    cheat  the  insurer   in    respect    of   the  amount 
of  claim  or  otherwise  (/);  (b)    any  statements  or 

(a)  Levy  v.  Baillie^  7  fiing.  349. 

\h)  Lety  v.  Baillie^  supra,  lioyal  Briton  v.  Royal  Ifis,  Cb.,  4  F.  &  F. 
905,  15  L.  T.  N.  S.  72. 

(e)  Canada  Landed  Credit  Co,  v.  Canada  Agricultural  Inmraiwe 
(h^  17  Qrant  (U.  C.)  418.  Zaidlaw  v.  Liverpool  and  Lotidon,  Co,^  13 
Grant  (U.  C.)  377- 

(rf)  yorton  V.  Royal  Fire  and  Life  Assurance  Qk^  i  Times  L.  R.  460. 

(e)  See  cases  under  "  Removal,"  p.  140  et  seq. 

(/)  Grenier  v.  Monarch  6ii.,3  Lr.  Can.  Jur.  100.  SeghOti  v.  Queen 
Insurance  Co.^  10  Lr.  Can.  Jur.  243.  Harris  v.  Lancashire  65i.,  10  Lr. 
Can.  Jur.  268.  In  re  an  arbitration  between  Carr  and  t/ie  Sun  Fire  Ins, 
Co,,  13  Times  L.  R.  186. 
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Condition  u 
to  fraud  in 
claim  and 
araon. 


False  state- 
ment in  claim. 


Ab  to  fraud  in 
the  claim. 


allegations  which  are  intentionally  false  and  relevant 
to  the  account  of  loss  whether  intended  or  not  to 
cheat  the  insurer. 

(ii)  Arson  of  the  insured  or  any  claimant  under 
the  policy,  including  any  person  who  would  in  any 
event  be  entitled  to  the  value  of  houses  or  goods, 
such  as  a  mortgagee  or  bill  of  sale  holder  or  other 
person  to  whose  order  the  policy-moneys  were  made 
payable.  The  crimes  in  question  are  all  included 
under  the  general  head  of  Arson  (//). 

False  in  the  condition  means  wilfully  and  inten- 
tionally false  (A).  If  the  plaintiff  prefers  a  claim 
which  he  knows  to  be  false  and  unjust  he  can 
recover  nothing. 

The  false  statement  must  have  reference  to  the 
claim  and  not  to  any  immaterial  or  collateral 
object  (i),  since  the  condition  is  to  be  construed 
with  reference  to  its  interest  and  object,  viz.,  the 
account  of  the  loss  and  value  of  the  property 
insured  (k). 

Fraud  in  the  claim  is  quite  distinct  from  fraud 
in  the  proposals  and  negotiations  for  the  policy  (/). 
While  excessive  valuation  may  be  material  before 
the  taking  of  a  risk  (?«),  and  make  the  policy  void 
ob  initio,  excess  in  the  claim  only  operates  by  de- 
stroying the  remedy  and  putting  the  claimant  out 
of  court  (n). 

(.</)  This  is  dealt  with  more  fully  in  the  chapter  on  "  Risk," 

(70  Britttm  v.  Ii4*yal  Insurance,  4  F.  &  F.  905,  15  L.  T.  N.  S.  72. 

Zeryv.  Baillie,  7  Bing.  349.  Steerett  v.  Sorermgn  ilre^  4  Pug.  jc  Burb. 

(New  Bruns.)  394.  Beg,  v.  Boy  net,  1  C.  ^  K.  65.    Maum  v.  Agrintl- 

turttl  Mutual  Fire  Insurance  Co.,  18  U.  C.  (C.  P.)  19,  and  see  Cfmjtwan 

V,  Pole.  22  L.  T.  N.  S.  306. 
(i)  Crowley  v.  Agricultural  Mutual  Fire  Insurance  Co,,  21  U.  C. 

(c.  p.)  567. 

Qi)  Boss  V.  Commercial  Union  Assurance  Co.,  26  U.  C.  (Q.  B.)  552. 

(0  See  Britton  v.  Boyal  Imurance  Co,,  4  F.  &  F.  905  notes, 
15  L.  T.  N.  S.  72. 

(w)  I&nides  v.  Pender,  L.  R.  9  Q.  B.  531,  43  L.  J.  Q.  B.  227. 
30  L.  T.  N.  S.  547,  21  W.  R.  884. 

(;i)  Meagher  v.  I^mdon  and  Ixincashire,  7  yictoria  L.  R.  390. 
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The  mere  fact  of  excess  is  not  conclusive  ofExcc«iv< 
fraud  (0).  Valuation  is  to  a  large  degree  matter  ^^iS^^J^ve  of 
of  opinion,  but  over-valuation  may  be  so  great  as  to  '"^"^^ 
be  incompatible  with  good  faith,  or  may  be  dis- 
honestly made  (p).  Consequently  the  proper  direc- 
tion for  the  jury  in  such  a  case,  it  seems,  would  be 
to  find  for  the  plaintiff,  unless  on  the  evidence 
they  thought  the  claim  and  declaration  were  fraudu- 
lently untrue.  In  Levy  v.  Baillie  (q)  a  new  trial  was 
ordered  instead  of  entry  of  judgment  for  the  defen- 
dants, which  was  asked  for.  This  supports  the  view 
that  the  jury  must  expressly  find  fraud,  and  that 
it  cannot  be  inferred  from  the  discrepancy  between 
the  amount  claimed  and  their  verdict  (r). 

But  jiu-ors  are  apt  to  be  exceedingly  charitable  in 
their  construction  of  a  plaintiffs  motives  whenever 
the  defendants  are  an  insurance  company  (s).  Said 
a  learned  judge  in  Canada, ''  He  may  be  sanguine 
enough  to  expect  that  another  jury  may  be  found  to 
deal  with  his  case  in  as  large  a  spirit  of  charity  as  to 
his  estimate  of  loss  and  the  good  faith  of  his  affidavits 
as  the  jury  which  has  recently  upheld  his  honesty  of 
purpose  in  swearing  that  his  actual  loss  was  twelve 
times  larger  than  they  themselves  found  it  to  be  "  (0. 

Mere  mistakes  in  the    statement,    &c.,   will    not  Mere  mis- 
forfeit  the  claim  (u).     To  ask  that  they  should  do  so  not  invalidate 

claim. 

(o)  Meagher  v.  LtynAon.  and  Lancashire^  7  Victoria  L.  R.  390. 
/.rry  v.  Ba'iUie,  7  Bing.  349. 

(jf)  (%apman  v.  Pole,  22  L.  T.  N.  S.  306.  Riach  v.  Xtagara  Digfriet 
Mutual  Fire  Iruntratiee  Co.,  21  U.  C.  (C.  P.)  464.  Jer^tj  City  Co,  v. 
XickoU,  35  New  Jersey  £q.  291. 

(</)  7  Bing.  349 ;  9e%Sl^Mlllan  v.  Oore  Dtntrlct  Mutual Fl re  Ihau ranee 
tt>..  21  U.  C.  (C.  P.)  123,  and  Gould  v.  BritUh  America  Asaitrance 
Co^  27  U.  C.  (Q.  B.)  473,  reviewing  all  cases. 

[r)  See  findings  in  Ifarrlg  v.  London  and  Lancashire,  10  Lr.  Can. 
Jur.  268,  274. 

(*)  Hiach  V.  Xlagara  District  Mutual  Fire  Insurance  Co.,  21  U.  C. 

(c.  P.)  464, 472. 

(0  M^MUlan  v.  Gore  DiMrict  Co.,  21  U.  C.  (C.  P.)  123. 

(«)  Jones  V.  Mechanics'  Fire  Insurance  Co.,  13  Am.  Kep.  405.  See 
Meagher  v.  L*>ndon  and  Lancashire  Fire,  7  Victoria  L.  R.  390,  395. 
Mason,  v.  Ilartey,  8  Ex.  819,  22  L.  J.  Ex.  336,  21  L.  T.  158. 
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Reckless 
Btatemcnt. 


Defence  of 
arson. 


Condition  that 
company  may 
enter  premises. 


would  be  a  breach  of  good  faith  on  the  part  of  the 
msurers.  Mere  overclaim  will  not  prove  nor  even 
raise  a  presumption  of  fraud.  Error  or  some  degree 
of  exaggeration  or  over-estimate  does  not  amount  to 
fraud,  and  in  such  cases  the  insured  will  be  entitled 
to  recover  according  to  the  real  value  and  amount 
of  loss  actually  sustained  (.»).  But  false  swearing  in- 
tended to  deceive,  not  insurers,  but  other  persons, 
may  invalidate  a  claim  (y). 

If  a  claimant  recklessly  values  his  property,  not 
knowing  nor  taking  the  trouble  to  ascertain  the 
accuracy  of  his  valuation,  he  can  hardly  complain  if 
his  claim  be  treated  as  fraudulent  {z)  within  the 
principle  laid  down  in  Beese  River  Co.  v.  Smith, 
L.  R.  4  H.  L.  79,  39  L.  J.  Ch.  855,  especially  as 
reckless  under-statement  is  more  than  unlikely. 

Arson  is  discouraged  as  a  defence  to  an  action  on 
a  policy,  since  criminal  matters  are  thereby  mixed 
up  with  civil  proceedings  (a),  and  the  crime  must,  if 
imputed,  be  so  fully  proved  as  to  justify  the  jury  in 
finding  the  plaintiff  guilty  on  indictment  (&).  And 
the  Court  will  be  very  unwilling  to  grant  a  new  trial 
where  such  a  defence  has  been  raised  (c). 

Proof  of  his  loss  is,  of  course,  upon  the  assured. 
He  must  show,  if  required,  that  the  goods  were  on 
the  premises  at  the  date  of  the  fire,  and  were  lost, 
damaged,  or  stolen  {d). 

A  further  condition  in  fire  policies  is  as  follows  : — 

{x)  aiapman.  v.  Pole,  22  L.  T.  N.  S.  306. 

[y)  CUiflin  v.  Commonwealth  Insurance  Co,,  1 10  U.  S.  (3  Davis)  81. 

(z)  See  Meaglier  v.  Loftdon  and  Lancashire  Fire,  7  Victoria  L.  R. 

39o»  394. 

(a)  Britton  v.  Royal,  4  F.  &  F.  905,  908,  15  L.  T.  N.  S.  72.  Chul' 
stone  V.  lioyal,  i  F.  &  F.  276. 

{h)  Thurttll  V.  BeaurnvfU,  i  Bing.  339,  8  Moore  C.  P.  612,  2  L.  J. 
C.  P.  4.    The  American  Courts  hold  less  strict  proof  necessary. 

{c)  Gould  V.  British  America  Assurance  Co»  27  U.  C.  (Q.  B.)  473. 
But  see  JPJnilan  v.  Oore  District,  21  U.  C.  (C.  P.)  123. 

(rf)  Harris  v.  London  and  Lancashire  Fire,  10  Lr.  Can.  Jur.  268. 
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"  On  the  happening  of  any  loss  or  damage  by  fire  to 
any  property  m  respect  of  which  a  claim  is  or  may 
be  made  under  this  poUcy,  the  company,  without 
being  deemed  a  wrong-doer,  may,  by  its  authorized 
oflScer  and  servants,  enter  into  the  building  or  place 
in  which  such  loss  or  damage  has  happened,  and  for 
a  reasonable  time  remain  in  possession  thereof,  and 
of  any  property  hereby  insured  which  is  contained 
therein,  for  all  reasonable  purposes  relating  thereto 
or  in  connection  with  the  insurance  hereby  effected 
thereon,  and  this  policy  shall  be  evidence  of  leave 
and  licence  for  that  purpose." 

This  condition  is  inserted  in  order  to  enable  the  insurers  not 
insurers  to    see  for    themselves  the  nature  of  the  premtees^  ^"^ 
damage  and  the  causes  thereof,  and  test  the  accuracy  S^^"***^** 
of    the    proposals    and   bona  fides   of  the   insured. 
They  are  thereby  given  leave  and  licence  to  enter 
before   any  claim  is  made  on  getting  notice  of  the 
fire.     They  will  be  liable  to  an  action  for  damages 
if  they  retain  possession  imreasonably  long  (e),  and 
they  are  not  entitled  to  prevent  the  assured  seeing 
the  salvage. 

What  the  insurers  w^t  the  licence  to  enter  for  Purpose  of 
is  to  enable  them  to  ascertain —  to  entry.*^ 

1.  The  exact  description  of  the  building  insured, 
to  see  if  it  tallies  substantially  with  the  description 
thereof  given  at  the  obtaining  of  the  poUcy,  and  of 
the  risk. 

2.  The  nature  of  the  trade  carried  on  at  the 
time  of  the  fire,  to  see  whether  it  is  in  accordance 
with  the  conditions. 

3.  The  cause  of,  and  place  where,  the  fire  began, 
with  a  view  to  detecting  any  attempt  at  arson. 

{€)  Oldjield  V.  iV/cc,  2  F.  &  F.  80.  Norton  v.  Jtai/al  Co,,  Times 
8  May  and  12  Aug.  1885,  z  Times  L.  R.  460.  In  this  case  the  jury 
gBve  jf  100  damages  for  retention  of  premises  for  two  months. 


236 


Conflition  m 
to  reiiiHtate- 
ment. 


THE   LAWS   OF   INSURANCE. 

4.  The  amount  of  damage  done  thereby,  and  that 
they  may  be  able  to  protect  the  salvage. 

The  insured  is  bound  to  give  all  his  knowledge 
on  these  subjects. 

Fire  policies  also  invariably  contain  a  condition 
as  to  reinstatement,  which  usually  is  to  the  following 
effect : — The  company  may,  if  it  think  fit,  reinstate 
or  replace  property  (/)  damaged  or  destroyed  instead 
of  paying  the  amount  of  the  loss  or  damage,  and 
may  join  with  any  other  company  or  insurers  in  so 
doing  in  cases  where  the  property  is  also  insiu-ed 
elsewhere. 


This  condition  as  regards  policies  on  English  realty 

or  chattels  affixed  to  the  freehold  is  in  the  main 

14GC0.  III.  c.  only  declaratory  of  the  law  as  enacted  by  s.  83  of 

78,  not  extend  \^  ^-tx  o  ^tii  i  at 

to  Scotland  or  1 4  Cjoo.  Hi.  c.  78.  Semole  that  the  Act  does  not 
apply  to  Scotland  {g)  nor  Ireland  (A),  nor  to  per- 
sonalty in  England,  nor  beyond  the  bills  of  mortality 
in  England  (i).  As  to  those  countries  and  pro- 
perty of  that  kind  the  condition  enlarges  the 
powers  of  the  insurers,  and  the  time  for  reinstate- 
ment is  also  usually  enlarged  (7c)  by  the  terms  of 
the  condition. 


Ireland. 


Condition 
^vcH  larjfer 
powers  than 
Htatutc. 


Moreover,  the  condition  enables  the  insurers  to 
reinstate  without  reason  given  and  where  there  is 
no  suspicion  (Z),  so  that  they  can  reinstate  in  cases 
of  dispute   as  to   the  amount  of  damage,  or  where 


(/)  Reinstatement  is  *'  Replacement  in  form&  specified,"  Sutktrland 
V.  Sun  Fire,  14  C.  S.  C.  (2nd  series)  775.    . 

[ff)  Bissett  V.  Boyal  Ejrchange,  i  C.  S.  C.  (ist  series)  174.  Went- 
vihiftter  Fire  v.  GloJtgow  Prorident,  13  App.  Cas.  699,  lid.  Watson  at 
P-  716  ;  59  L.  T.  641  ;  but  see  Ex  parte  Goreiey,  4  De  G.  J.  &  S. 
477,  34  L.  J.  Bkcy.  I,  and  pogt,  cap.  xii. 

(?i)  Being  prior  to  the  Union.  Andrews  v.  Patriiitic  Co»,  18  L.  R. 
Ir.  366. 

(/)  Ejt  parte  Gorelet/,4  De  G.  J.  &  S.  477, 34  L.  J.  Bkcv.  i.  11  h,T. 
N.  S.  319,  10  Jur.  N.  S.  1085,  13  W.  R.  60. 

(k)  Sutherland  v.  Sun  Fire,  supra. 

(/)  BtMett  V.  Ihtyal  Exchange,  i  C.  S.  C.  (ist  series)  174. 
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they  think  reinstatement  will  be  cheapest  for  them. 
They  are  under  statutory  obligation  to  reinstate  in 
suspicious  cases  (m). 

The  right  to  reinstate  under  the  condition  arises  Damage  may 
whether  the  destruction  is  total  or  partial  (n),  ^^ 

If  the  company  elect  to  reinstate,  they  must  do  whether 
so,  and  cannot  fall  back  on  payment  (o),  unless  by  iblSri^^  ™"* 
failure  of  the  assured's  title  to  the  locus  in  quo  the  ^^J^^te!** 
insurers  cannot  lawfully  enter  to  reinstate  (/?).     The 
converse  is  equally  true.     The  power  to  combine 
with  other  insurers  in  reinstating  is  important  in 
cases  where  there  are  several  interests  in  the  property 
insured,  as  in  case  of  mortgages  (q). 

The  amount  necessary  to  reinstate  the  premises  is  whether 
not  necessarily  the  measure  and  limit  of  the  loss.  *^^1^  to 
"  In  a  certain  sense  the  cround  is  not  insured  :  but  "^'m^^**®  *» 

o  '.  mefljiiiire  of 

if  the  buildings  are  destroyed  and  the  ground  is  no  i««. 
longer  of  the  value  it  was  before  the  fire,  that  is  due  xuHurance  of 
to  the  loss  of  the  buildings,  that  is  the  value  which  ^*"**' 
the  fire  has  taken  away,"  and  might  be  recovered 
under  an  insurance  of  the  buildings  (r).      In   the 
Scotch  case  in  which  this  was  laid  down  by  Lord 
Selborne,  on  appeal  to  the  House  of  Lords,  the  pur- 
suers, having  a  heritable  security  by  bond  on  certain 
premises,  insured  them  against  tire  in  the  defenders' 
office  for  ;^900.     Prior  securities  had  been  given  by 
the  owner  upon  the  same  premises  to  other  creditors 
who   had  insured  in  other  oflSces.     The   premises  rrior  incum- 
having   been  in   part  destroyed  by  fire,  the    prior  J^^XTJITtw*'* 
incumbrancers  were  paid  by  their  insurers  an  amount 

(w)  See/Mwf,  cap.  xii. 

(»)  Sutherland  v.  Sun  Fire,  14  C.  S.  C.  (2nd  series)  775. 

{0)  Ibid.  779.  Brown  v.  Rityal,  i  E.  &  E.  853,  28  L.  J.  Q.  B.  275, 
33  L.  T.  134,  7  W.  R.  479,  5  Jur.  N.  S.  1255. 

{p)  AndersoH  v.  Commercial  Union,  55  L.  J.  Q.  B.  146,  34  W.  R. 
189,  2  Times  L.  R.  191. 

{ij)  Seotti*h  Amicable  Auitciation  v.  Xortliern  Axxuranee  Co., 
21  Sc.  L.  R.  189,  II  C.  S.  C.  (4th  genes)  287. 

(r)  Per  liord  Selborne,  We^ft minster  Fire  v.  Glattgow  Prtnrident.  13 
App.  Cas.  699, 59  L.  T.  641,  4  Times  L.  R.  779. 
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to  forfeiture  of 
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Waiver  of  the 
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those  of  other 
insurance. 


Kinds  of 
conditions. 


suflScient  to  reinstate  the  premises,  and  to  pay  the 
rent  during  the  period  of  reinstatement,  but  the  pre- 
mises were  not  in  fact  reinstated.  Before  the  fire 
the  value  of  the  premises  was  suflScient  to  cover  the 
prior  bonds  and  that  of  the  pursuers,  but  after  the 
fire  the  value  of  the  premises  was  so  reduced  as  to 
be  inadequate  to  meet  the  balance  due  to  the  prior 
creditors,  and  the  pursuers*  bond  was  left  entirely 
uncovered.  The  House  of  Lords  decided  that  the 
pursuers  were  entitled,  notwithstanding  the  amount 
paid  to  the  other  creditors,  to  recover  their  loss. 

The  last  condition  in  a  fire  policy  is  to  the  follow- 
ing effect : — In  all  cases  where  the  poUcy  is  void  or 
has  ceased  to  be  in  force  under  any  of  the  foregoing 
conditions,  all  moneys  paid  to  the  insurers  in  respect 
thereof  will  be  forfeited  (s).  Being  a  condition  as  to 
forfeiture,  it  may  be  waived ;  and  it  may  be  asserted 
broadly  that  if,  in  any  negotiations  or  transactions 
with  the  insured  after  knowledge  of  the  forfeiture, 
the  insurer  recognises  the  continued  validity  of  the 
policy,  or  does  acts  based  thereon,  or  requires  the 
assured  by  virtue  thereof  to  do  some  act  or  incur 
some  trouble  or  expense,  the  forfeiture  is  waived  (0. 

The  conditions  of  life  insurance  differ  widely  from 
those  in  other  insurance.  There  can  be  no  condi- 
tions as  to  proof  of  damage  in  a  life  policy,  the 
contract,  apart  from  questions  of  bonus,  being  to  pay 
a  liquidated  sum  on  a  given  event.  Proof  of  age  and 
death  is  all  that  is  needed,  and  often  the  former  is 
admitted  at  the  outset. 

The  other  conditions  of  life  insurance  may  be 
classified  as  follows  : — 


(*)  Ante^  p.  103  et  fteq. 

{t)  Titvg  V.  Glen  FalU  Co.,  8i  N.  Y.  410,  419.  See  B4fbrrt4on  v. 
Metropolitan  Life  Insurance  Co.^  88  N.  Y.  541,  and  Insnranee  (\k  v. 
Xorton^  6  Otto  (96  U.  S.)  234,  which  goes  into  English  cases.  M'ard 
V.  Daijy  4  Best  &  Sm.  337.  Northern  Im.  C\k  v.  Grand  View  Axxflcia- 
tion,  76  Davis,  U.  S.  308.  Meech  v.  Xatiimal  Accident  Societtf^  50 
Hun.  (N.  Y.)  148. 
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(a)  Limiting  the  region  wherein  the  insurance 
operates. 

(b)  Limiting  the  occupations  in  the  exercise  of 
which  the  assured  is  protected. 

(c)  Specifying  certain  modes  of  death,  on  the 
happening  of  which  the  sum  insured  will  not  be 
payable,  ejj,^  suicide,  hands  of  justice,  or  duel,  or  act 
violating  the  law. 

(d)  Requiring  timely  payment  of  premiums,  but 
providing  a  means  of  reviving  lapsed  policies  where  the 
risk  Jias  not  been  materially  changed  in  the  interval. 

(e)  Making  the  undertaking  of  the  risk  conditional 
on  the  truth  of  all  statements  or  answers  made  on  the 
appUcation  to  insure,  whether  the  insurance  be  on  the 
applicant's  own  or  another's  life,  and  whether  the 
statements  be  made  by  the  assured  or  his  agents. 

It  will  be  seen  that  only  under  the  last  class  of  conditions 
conditions  can  the  policy  be  void  db  initio,    (a),  (b),  (c),  ^n^^t^vow 
are  conditions  which  amount  to  exceptions  from  the  o^  voidable, 
risk  taken.     It  seems,  however,  that  in  the  case  as 
well  of  a  condition  making  the  policy  void  as  of  one 
making  it  voidable,  the  non-fulfilment  of  the  condi-  waiver  of 
tion  may  be  waived  by  the  insurers,  if  they  do  any  *^'^*^^- 
act  amounting  to  an  aflSrmance  of  the  contract  after 
knowledge  of  the  breach  of  the  condition  (?<). 

Leave  and  licence  by  the  insurer  to  break  the 
condition  wiU  also  save  the  rights  of  the  insured  {x\ 

K   the  assured  fails   to    disclose    the   names    of  Non-diflciosure 

1*1  -iiii*  J  'fiOl  medical 

medical  men  employed    by  mm,  and  answers  as  it  attendant, 
he  had  none,  and  omits  to  state  that  he  was  afflicted 
with  disease,  having  reasonable  grounds  for  believing  Of  dinease. 
that  he  was  so  afflicted,  his  policy  will  be  void. 

'/(u)  Armttrong  v.  Turquand^  9  Ir.  C.  L.  R.  32.  Wing  v.  Barrey^ 
SDeG.  M.  &  G.  265,  23  L.  J.  Ch.  511,  18  Jur.  394,  23  L.  T.  120, 
2  W.  R,  370.    Supple  V.  Cann^  9  Ir.  C.  L.  R.  i. 

{jt)  Reis  V.  Scottish  Bquitahle,  2  H.  &  N.  19,  26  L.  J.  Ex,  279, 
29  L.  T.  113,  5  W.  R.  592,  3  Jur.  N.  S.  417. 
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So  also  if  he  misstates  his  age.  And  if  it  is  not 
admitted  in  the  policy,  parol  proof  thereof  cannot 
be  given  until  the  non-existence  of  baptismal  or 
birth  register  has  been  proved  (y). 

The  condition  as  to  misrepresentation  or  omission 
to  communicate  material  facts  refers  only  to  the 
time  of  negotiating  for  and  effecting  the  policy,  and 
not  to  any  subsequent  time  (z).  This  is  more  espe- 
cially applicable  to  life  policies,  the  premiums  being 
settled  with  reference  to  the  assured's  health  and 
prospect  of  life  at  the  time  when  the  policy  is 
granted. 

If  a  life  policy  contain  a  stipulation  that  the 
assured  is  not  to  go  beyond  certain  Umits,  if  the 
insured  goes  even  for  an  instant  outside  those  limits, 
though  without  the  least  injury  to  his  health,  the 
condition  attaches  and  the  policy  becomes  void  (a), 
and  is  not  merely  suspended  while  the  assured  is 
without  the  limits  unless  some  provision  to  that 
effect  is  contained  in  the  policy. 

Even  where  such  a  condition  is  inserted  in  a 
policy,  provisions  are  usual  allowing  the  assured  at  a 
price  to  obtain  a  licence  to  go  outside  the  specified 
limits.  And  there  is  a  general  tendency  on  the  part 
of  insurers  to  remove  local  restrictions  and  grant 
"  whole-world  "  policies  so  as  to  avoid  the  obvious 
inconveniences  of  the  older  system. 

Where  the  insured  was  prevented  from  perform- 
ing the  condition  to  pay  the  annual,  premium  by  a 
state  of  war,  a  majority  of  the  Supreme  Court  of 
the  United  States  held  that  the  policy  must  be 
regarded  as  extinguished  by  the  non-payment  of  the 
premiums,  though  caused  by  the  existence  of  war; 

(y)  Ilartigan  v.  International  Lifiy  8  Lr.  Can.  Jur.  203. 
(r)  Pim  V.  Brid,  6  M.  &  G.  i,  12  L.  J.  C.  P.  299,  6  Scott  N.  R.  982. 
(tf)  Beacon  Life  and  Fire  Co.  v.  Qihh,  i  Moore  P.  C.  N.  S.  73,  100. 
7  L.  T.  N.  S.  74,  9  Jur.  N.  S.  185,.  11  W.  R.  194. 
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but  that,  such    fsdlure  being    caused  without  the 

fault  of  the  insured,  he  was  entitled  to  recover  from 

the  insurers  the  surrender  value  of  the  policy  with 

interest  from  the  close  of  the  war  (b).     And  it  has 

been  held  also  in  America  that  a  man  licensed  for  a  Beturn  xrom 

time  to  go  outside  the  territorial  limit  prescribed  expuy  of 

in  his  policy  will  not  lose  the  benefit  thereof  ifp^^tedby 

hmdered  from  returning  by  ilhiess  ultimately  fatal,  lUneM. 

but  only  resulting  in  his  death  after  expiry  of  the 

licence  (c).     And  in  England,  where  a  licence  was  Delay  to  act 

given  to  the  insured  to  reside  abroad  for  one  year,  ^^  "^"®f • 

and  he  delayed  to  go  abroad  for  three  years,  and 

then  left  this  country,  and  died  within  a  year,  he 

was  held  to  have  acted  within  the  licence  (d). 

In  Scotland,  policies  by  persons  on  lives  other  poucy  <«r 
than  their  own  are  not  avoided  by  suicide  of  thcg^J^wS^j. 
life  insured  (e\  and  in  this  country  it  seems  to  be  *\<'*,^«*  ^y 
usual  m  policies  on  the  lives  of  others  to  omit  the 
condition  against  suicide. 

No  cases  seem  to  have  arisen  in  England  imder  Military  or 
the  condition  as  to  military  service,  since  English  "'^*^  ^rviise. 
policies  usually  stipulate  only  that  active  service 
shall  be  a  ground  of  enhancement  of  premium.  The 
extra  premium  is  usually  pedd  and  no  questions 
arise.  In  America  in  the  absence  of  such  a  stipu- 
lation it  has  been  decided  that  a  clerk  in  the 
adjutant-general's  department  not  subject  to  mili- 
tary law  is  not  in  military  service  (/),  and  that  a 
man  will  be  none  the  less  in  such  service  if  he  is 
taken  as  a  conscript  or  goes  merely  to  avoid  com- 
pulsion (g). 

{h)  Nmo  Tirrh  Life  v.  Stat/iam,  3  Otto  (93  U.  S.)  24. 
{e)  Baldwin  v.  New  Yorh  Life,  16  N.  Y.  Sup.  Ct.  (3  Bosworth)  530. 
(a)  Natman  v.  Anekor  Co.,  ±  C.  B.  N.  S.  476,  27  L.  J.  C.  P.  275, 
4  Jut.  N.  S.  712,  6  W.  R.  688,  31  L.  T.  202. 
{e)  B«ir8  Principles,  241. 

(/)  New  York  Life  t.  Hendren,  24  Gratt  (Va.)  540. 
{g)  Dillard  v.  Manhattan  Life,  9  Am.  Rep.  167. 

Q 
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his  misrepre- 
sentation. 


Person  He  who  takes  out  a  policy  on  the  life  of  another 

effecting  policy  person  in  which   he  has  interest  will  be  bound  by 

00  another's        r  ^  •  /•     1  tl 

Hfe  bound  by  wilful  misrepresentation  or  suppression  of  the  truth 
by  such  person  to  induce  the  insurers  to  grant  the 
policy,  and  more  especially  if  such  representations 
are  incorporated  in  the  policy.  For  thereby  the 
bargain  is  only  conditional,  and  it  is  equally  a  con- 
dition in  the  policy,  be  it  made  by  whomsoever  it 
may  (h).  Independently  of  the  condition,  the  person 
on  whose  life  the  policy  is  to  be  made,  if  referred  to 
for  information,  becomes  thereby  agent  of  the  as- 
sured, and  the  latter  will  be  bound  by  his  state- 
ments (i).  It  makes  no  difference  that  the  assured 
had  simply  told  the  insurer's  agent  to  make  in- 
quiries of  the  person  on  whose  life  the  policy  was  to 
be  effected. 

But  if  the  assured  has  made  most  of  the  repre- 
sentations, and  only  refers  to  the  life  on  certain 
specific  points,  the  knowledge  of  the  life  outside 
that  particular  matter  is  not  knowledge  of  the 
assured  (i). 


Concearment 
of  refusal  by 
former 
eom>pany  to 
accept 
insurance. 


An  applicant  for  insurance  who  conceals  from  the 
agent  to  whom  he  applies  that  he  has  already 
applied  to  and  been  refused  by  an  agent  of  the 
same  company,  conceals  a  material  fact.  Knowledge 
of  the  applicant's  previous  dealings  with  other 
insurers  is  at  least  as  material  in  fire  as  in  life 
insurance.  Indeed,  the  only  thing  most  insurers 
against  fire  want  to  know  is  the  character  of  the 
insured,  and  the  questions  asked  by  them  are 
mainly  directed  to  his  dealings  with  other  insurance 
oflSces  (I). 

(A)  Maymrd  v.  Jlhode,  I  C.  &  P.  360,  363,  per  Baylev,  J.,  5  Dowl. 
&  R.  266. 

(i)  Ererett  v.  Deshorough^  5  Bing.  503. 

(k)  JIuchman  v.  Fernie,  3  M.  &  W.  505,  7  L.  J.  N.  S.  Ex.  163,  2  Jiir. 
144. 

(/)  Goodwin  v.  LaMmhire  F\re^  16  I>.  Can.  Jur.  298,  18  do.  I. 
Lojidon  Assurance  v.  Mamel,  li  Ch.  D.  363, 48  L.  J.  Ch.  331, 27  W.  R. 
444.     Daintree's  claim^  18  W.  R.  396. 
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CHAPTER  IX. 

ARBITRATION. 

Ax  unqualified  agreement  to  refer  to  arbitration  and  Kanicr  view 
precluding  the  contracting  parties  from  suing  in  the  tl  JS'"^^'" 
Queen  s  Courts  was  formerly  held  to  be  invalid,  for  ?,^*^^'®'*?"  °' 

^  •'  ,  '  Courts  not  to 

the  Courts  would  not  allow  their  jurisdiction  thus  be  oiusted. 
to  be  ousted.  And  where  prior  to  3  &  4  Will.  IV. 
c.  42,  s.  39,  a  policy  of  insurance  contained  a  clause 
that  in  case  of  any  loss  or  dispute  it  should  be 
referred  to  arbitration,  it  was  held  that,  if  there  had 
been  a  reference  depending  or  made  and  determined, 
it  might  have  been  a  bar,  but  the  agreement  of  the 
parties  could  not  oust  the  Court ;  and  as  no  refer- 
ence had  been  nor  was  any  depending,  the  action 
was  well  brought,  and  the  plaintiff  must  have  judg- 
ment (a). 

This  rule,  however,  was  altered  by  the  decision  of  soott  v.  Avery. 
the  House  of  Lords  in  the  case  of  Scott  v.  Avery  (b),  !,u!ji[Jed. 
which  decided  that  where  parties  have  entered  into 
a  contract  of  indemnity,  they  may,  if  they  choose, 
agree  that  in  the  event  of  any  loss"  occurring  such 
loss  shall  be  ascertained  by  an  arbitrator  they 
may  select,  and  they  may  agree  to  pay  such  loss 
when  it  has  been  ascertained,  and  not  otherwise  (c). 
This  decision  has  been  followed  and  approved  in 
other  cases,  and  it  has  been  enacted  by  sec.  4  of  the 

(a)  Kill  V.  Holl'ufter,  i  Wils.  129.     Tkompgati  v.  Chunwch,  8  T.  R. 

(A)  Seijtt  V.  Arery,  5  H.  L.  C.  81 1,  843,  25  L.  J.  Ex.  308,  2  Jur.  N.  S. 
815,  4  W.  R.  746. 

(r)  Edward*  v.  Aherayron  Compy.,  i  Q.  B.  D.  563,  596,  34  L.  T.  N.  S. 
457.  Caledonian  Insurance  Co.  and  Gilmour  (1893),  A.  C.  85,  30  Sco. 
L  R.  172.  Hamlyn  <J'  Co.  v.  Talicker  Dixtillenj  (1894),  A.  C.  201 . 
Spurrier  v.  La  Cloche  (1902),  App.  Cas.  446,  86  L.  T.  631. 
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Arbitration 
Act,  1889, 
Sec.  4. 


Sec  27. 


Onus  on 
plAintiff. 


Arbitration  Act,  1889  (d),  that  "  if  any  party  to  a 
submission,  or  any  person  claiming  through  or  under 
him,  commences  any  legal  proceedings  in  any  Court 
against  any  other  party  to  the  submission,  or  any 
person  claiming  through  or  under  him,  in  respect  of 
any  matter  agreed  to  be  referred,  any  party  to  such 
legal  proceedings  may  at  any  time  after  appearance, 
and  before  delivering  any  pleadings  or  taking  any 
other  steps  in  the  proceedings,  apply  to  that  Court 
to  stay  the  proceedings,  and  that  Court  or  a  judge 
thereof,  if  satisfied  that  there  is  no  sufficient  reason 
why  the  matter  should  not  be  referred  in  accordance 
with  the  submission,  and  that  the  applicant  was  at 
the  time  when  the  proceedings  were  commenced,  and 
still  remains,  ready  and  willing  to  do  all  things  neces- 
sary to  the  proper  conduct  of  the  arbitration,  may 
make  an  order  staying  the  proceedings."  Sec.  27  of 
the  statute  defines  a  "  submission  "  to  be,"  a  written 
agreement  to  refer  present  or  future  differences  to 
arbitration." 

A  policy  of  insurance  containing  a  clause  that 
differences  arising  under  it  should  be  referred  to 
arbitration  amounts  to  a  submission  to  arbitration 
under  this  statute  although  the  policy  be  not  signed 
by  the  plaintiff  (e). 

It  will  be  observed  that  the  application  to  the 
Court  to  stay  proceedings  must  be  made  after 
appearance  and  before  pleading  or  taking  any  other 
step  in  the  action.  If  the  application  be  not  so 
made  the  action  may  proceed  and  the  defendant 
may  plead  non-performance  of  the  condition  pre- 
cedent to  ascertain  the  amount  by  arbitration  (/). 

It  rests  upon  the  plaintiff  to  show  that  the  dis- 
pute ought  not  to  be  referred  to  arbitration  (g). 

(d)  52  &  S3  Viet.  c.  49. 

(0)  Baker  v.  Yorkshire  4'C,,  Co.,  i  Q.  B.  (1892)  144,  66  L.  T.  161. 
l/yjiicfuirdsim  v.  Lemaitre  (1903),  2  Ch.  222.     Omnty  Uieatrtt 
andBoteU  v.  Knowles  (1902),  i  K.  B.  480. 
ig)  Hodgson  v.  Railvyay  Pauengers*  Ins,  Co,,  9  Q.  B.  D.  188. 


ARBITRATION.  245 

Where  the  parties  to  a  contract  reside  in  dif-  whether  poii<?y 
ferent  countries,  in  which  different  systems  of  law  JJoStr^t" 
prevail,  their  intention  is  the  true  criterion  to  de- 
termine by  what  law  its  interpretation  and  effect 
are  to  be  governed ;  and  therefore  where  a  fire 
policy  made  in  Jersey  is  nevertheless  an  English 
contract,  no  action  can  be  brought  upon  it  until 
the  amount  has  been  settled  by  arbitration  accord- 
ing to  the  condition  contained  therein  (A). 

In  America  it  has  been  held  that  where  it  was  waiver  o« 
stipulated  that  in  case  of  disagreement  the  amount  *™w'imd  ^ 
should  be  fixed    by  arbitration,  and   neither  party  *°''*'**^- 
demanded    arbitration,    the     provision     would    be 
deemed  waived  by  both  (i). 

A  clause  stipulating  that  all  matters  in  difference  Award  not  a 
which  should  arise  touching  the  agreement  should  J!JS^e°nt  to 
be   submitted    to    arbitration,    and  prohibiting  any**'****"- 
action  being   brought  in   respect    of    the    matters 
actually  submitted    to    arbitration,    is    a   collateral 
and  independent  agreement;   and  an  award  there- 
under is  not  a  condition  precedent  to  such  action, 
except  as  regards  such  sums  as  under  the    agree- 
ment   are    not    payable    until   the  amount  thereof 
has  been  ascertained  by  such  award  (k). 

In  Braioidein  v.  Accidental  Death  Company  (I)   the  Ascertainment 
covenant  was    to  pay  such  sum    as  should  appear  ^n'Sm^' 
just  and  reasonable,  and  in  proportion  to  the  injury  J^!]^^*^"'  ^ 
received,  such    sum  to    be    ascertained  in    case  of 
difference  in  manner  provided    by  the  stipulations 
and  conditions  indorsed  on  the  policy.     The  Court 
held  performance  of  the  stipulation  to  be   a  con- 
dition precedent  to  the  right  to  sue. 

(/*)  spurrier  v.  La  Clocke,  supra, 

(0  AahnweUer  v.  PJtwnlty  ^-c,  67  Fed.  Rep.  483. 

{h)  Collin»  V.  Locke,'^  App.  Caa.  674, 48  L.  J.  P.  C.  6&,  41 L.  T.  N.  S. 
292,  28  W.  R.  189. 

(0  I  B.  &  S.  782,  31  L.  J.  Q.  B.  17  (1861),  5  L.  T.  N.  S.  550,  8  Jfir. 
N.  S.  506. 
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Arbitration  a 

condition 

precedent. 


Condition 
reqolring  any 
liability  to  be 
referred  is 
good. 


Scotch  role  as 
to  naming 
arbiters. 


Also  where  the  condition  was  that  the  insured 
should  not  be  entitled  to  sue  until  the  amount  of 
the  loss  had  been  determined  by  arbitration,  the 
ascertainment  of  the  amount  in  that  way  was  held 
to  be  a  condition  precedent  to  the  plaintiff's  right  to 
recover  (m). 

And  a  condition  requiring  liability,  and  not 
merely  the  amount  thereof,  to  be  referred  to  arbi- 
tration as  a  condition  precedent  to  a  right  of 
action  against  the  insurers  is  valid,  even  if  fraud 
be  alleged  by  the  defendant  against  the  plaintiff  (n). 

Where  an  adjustment  by  arbitration  was  made  a 
condition  precedent,  and  the  insurers  alleged  that  the 
policy  was  void  by  reason  of  concealment,  it  was 
held  in  Victoria  that  the  assured  could  not  sue  till 
after  such  adjustment  (0).  And  in  a  case  in  Lower 
Canada  where  a  reference  was  made  to  valuers  with- 
out waiver  of  the  conditions  of  the  policy,  it  was 
held  that  the  insurer  had  not  lost  his  right  to  use 
the  conditions  of  the  pohcy  as  to  forfeiture  if  such 
were  proved  (p). 

In  Scotland  it  has  been  held  that  after  a  claim 
has  been  submitted  to  arbitration  and  awarded  on 
in  favour  of  the  insured,  the  insurers  could  still 
raise  the  question  of  fraud  (q). 

And  where  in  a  fire  policy  the  condition  to 
ascertain  the  damage  by  arbitration  was  made  a 
condition  precedent  to  the  bringing  of  any  action 
upon  the  policy,  it  was  held  to  have  the  effect  of 
excepting  the  contract  from  the  rule  of  Scotch  law 


{m)  Viney  v.  Bignold,  20  Q.  B.  D.  171,  58  L.  T.  26, 57  L.  J.  Q.B.82, 
35  W.  R.  479,  4  Times  L.  B.  128. 

(?0  Irainor  v.  Phwnix  Co,,  65  L.  T.  825.     Scatt  v.  7%e  Jfercantile^ 
4'c.,  Co.,  66  L.  T.  811. 

{o)  London  and  Lancashire  v.  Haney,  2  Victoria  L.  B.  7. 
.{p)  La  Rocqye  v.  Royal,  23  Lr. Can.  Jur.  217. 

(fl)  Hercules  IiUf,  Co,  v.  Hunter,  15  C.  S.  C.  (ist  series)  800. 


ARBITRATION.  247 

that  a  reference  to  arbiters,  not  named,  cannot  be 
enforced  (r). 

An  agreement  making  settlement  of  the  loss  in  isBue 
a  certain  way  a  condition  precedent  to  the  bringing  J^^ud.^ 
of  an  action  does  not  compel  the  assured  to  submit 
to  arbitration  the  question  whether  or  not  the  policy 
is  void  by  reason  of  misrepresentation  as  to  the  con- 
dition of  the  property  insured  (s). 

Bacon,  V.C.,  decided  that  the  assured  was   not  Point  of  law 
bound  to  submit  a  legal  point  to  arbitration  before  nli^^ 
suing  (t). 

The  right  to  have  the  matter  in  dispute  referred 
to  arbitration  might,  like  other  provisions  in  favour 
of  the  assured,  be  waived  (u). 

Payment  of  money  into  court  in  an  action  com-  waiver  of 
menced  on  the  policy  was  held  a  waiver  of  condition  arburation. 
precedent  as  to  deciding  disputes  by  arbitration  (x). 
So  also  would  taking  possession  of  the  insured  pro- 
perty for  the  purpose  of  repairs  be  such  a  waiver  (y). 
In  the  case  of  a  ship  this  would  be  acceptance  of 
abandonment ;  in  the  case  of  a  house  it  would 
amount  to  election  to  reinstate. 

Where    an    insurance    is   made  with    a   society,  insurance  in 
under  the  Friendly  Societies  Act,  1896  (2),  disputes  ^^^^ 
between  a  member  or  a  person  claiming  through  (a) 
a  member  (his  heirs,  executors,  administrators,  or 
nominees  where  nomination  is  allowed),  or  claiming 
under  the  rules  of  a  registered  friendly  society,  and 

(r)  CdUdoman  Assurance  Co.  v.  Qilniour  (1893),  A.  C.  H.  L.  85. 

(t)  Alexander  v.  Camphell,  41  L.  J.  Ch.  478,  27  L.  T.  N.  S.  25. 

(0  Und. 

(«)  Fox  V.  Railway  Passengers'  4'c.,  Co.,  54  L.  J.  Q.  B.  505,  52  L.  T. 
672, 1  Times  L.  B.  383. 

(*)  Harrison  t.  Dmglas,  3  A.  &  E.  396. 

(y)  Cobh  V.  iV.  E.  M,  Manne,  72  Mass.  (6  Gray)  192. 

{z)  59  &  60  Vict.  c.  25. 

(a)  Altered  to  meet  the  case  of  Xelsall  y.  Tyler,  25  L.  J.  Ex.  153. 
The  old  Act  had  "  on  account  of." 
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the  society  or  an  officer  thereof,  must  be  decided  in 
the  manner  directed  by  the  rules  of  the  society,  and 
the  decision  so  made  is  binding  and  conclusive  on 
all  parties  without  appeal,  and  cannot  be  removed 
into  any  Court  of  Law  or  restrained  by  injunc- 
tion. Enforcement  thereof  may  be  had  through 
the  county  court.  The  Act  contains  further  pro- 
visions as  follows : — 

1.  Unless  the  rules  of  the  particular  society  forbid 
it,  the  parties  to  a  dispute  in  a  society  may  by 
consent  refer  the  matter  in  dispute  to  the  Chief 
Registrar  in  England  or  the  Assistant-Registrar  of 
Friendly  Societies  in  Ireland  or  Scotland. 

2.  Where  the  rules  provide  for  a  reference  to 
justices,  a  court  of  summary  jurisdiction  is  to  decide 
unless  the  parties  choose  to  consent  to  go  to  the 
county  court,  in  which  case  that  Court  is  em- 
powered to  hear  and  determine  the  question  in 
dispute. 

3.  Where  the  rules  of  a  society  contain  no  direc- 
tion as  to  disputes,  and  no  decision  on  a  dispute  is 
given  within  forty  days  after  application  by  the 
society  for  a  reference  under  its  rules,  the  member 
or  person  aggrieved  may  a|)ply  either  to  the  county 
court  or  a  court  of  summary  jurisdiction,  which  may 
hear  and  determine  the  matter  in  dispute  (b), 

Dieputetasto  4.  The  Court,  chiof  or  other  registrar,  may  at  the 
request  of  either  party  state  a  case  for  the  opinion 
of  the  Supreme  Court  of  Judicature  on  any  question 
of  law,  and  may  also  grant  to  either  party  such  dis- 
covery as  to  documents  and  otherwise  or  such  in- 
spection of  documents  as  might  be  granted  by  any 
Court  of  Law  or  Equity,  such  discovery  to  be  made 
on  behalf  of  the  society  by  such  officer  of  the  same 
as  such  Court  or  registrar  may  determine. 

{b)  Reg,  v.  Judge  of  Nortkanipton  Qmniy  Courts  57  L.  T,  108. 
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By  the  Bailway  Passengers'  Assurance  Company's  Aruuration 
Act,  1864  (27  &  28  Vict.  c.  cxxv.),  the  company,  orS^f^^^^y^ 
assured,  or  the  representatives  of  the  assured,  may  ^^^^^  ^^^^^' 
require  any  question  or  diflference  arising  on  any  pany's  Act. 
contract  of  insurance  entered  into  by  the  company 
to  be  referred  to  arbitration  (ss.  3,  16),  and  if  the 
assured,  or  his  legal  representatives,  shall,  in  a  case 
referable  to  arbitration  imder  the  Act,  commence  an 
action  against  the  company,  the  Court  or  a  judge 
may,  upon  the  application  of  the  company,  stay  all 
proceedings  in  the  action  upon  being  satisfied  that 
no  sufficient  reason  exists  why  the  matters  cannot 
be,  or  ought  not  to  be,  referred  to  arbitration,  and 
that  the  company  were  at  the  time  of  the  bringing 
of  the  action,  and  still  are,  ready  and  willing  to 
concur  in  all  acts  necessary  and  proper  for  causing 
the  matters  to  be  decided  by  arbitration  (s.  33). 
Under  this  statute,  if  arbitration  is  required  by  the 
company  before  action,  then  upon  an  action  being 
commenced  the  company  might  plead  their  demand 
of  arbitration  as  an  answer  to  the  action,  or  apply 
to  the  Court  to  stay  proceedings.  If,  however, 
arbitration  is  not  required  by  the  company  before 
action  brought,  and  after  the  commencement  of  the 
action  they  apply  for  a  stay  of  proceedings  therein, 
the  Court  can  only  grant  it  upon  being  satisfied  as 
provided  by  s.  33,  and  the  onus  of  so  satisfying  the 
Court  rests  upon  the  company  (c). 

The  umpire  in  a  reference  under  the  Act  has 
power  to  state  a  special  case  for  the  opinion  of  the 
Court  (d). 

(c)  Fox  V.  Hallway  Pa9sengers\  ^-tf.,  Co,,  54  L.  J.  Q.  B.  505,  52  L.  T. 
672, 1  Times  L.  R.  383. 
(i)  Ifitt  V.  Bailioay  Passengers'  Assurance  Co.,  22  Q.  B.  D.  504. 
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CHAPTER  X. 


INDEMNITY. 


property 
contracts  of 
indemnity. 


Valued 
policies. 


All  policies  on  All  poUcies  on  property  are  contracts  of  indemnity, 
and  the  law  will  not  permit  them  to  be  otherwise 
construed  (a).  It  is  quite  immaterial  what  may  be 
the  nature  of  the  property  or  risk  (J).  Even  in  the 
case  of  valued  policies,  which  are  rare,  except  in 
marine  insurance,  the  interest  of  the  assured  must 
be  proved  (c).  The  valuation  only  dispenses  with 
proof  of  the  amount  of  such  interest,  and  in  a  case 
where  the  plaintiffs  vessel,  being  insured  against 
fire  by  the  defendants  by  a  valued  time  policy,  was 
stranded  and  so  injured  that  the  cost  of  repair  would 
have  exceeded  her  value  when  repaired,  she  was  de- 
stroyed by  fire,  and  the  Court  held  that  the  defendants 
were  liable  for  the  full  amount  of  the  insurance  (rf). 


Indemnity  is 
against  Iosh. 
not  agalnxt 
accident. 


Extent  of 
indemnity. 


Insurance  is  a  contract  of  indemnity,  not  against 
accident,  but  against  loss  caused  by  accident ;  there- 
fore, if  a  policy  is  a  time  policy,  the  loss,  and  not 
merely  the  accident,  must  accrue  within  the  time 
covered  by  the  policy  (e).  Whilst  the  contract  is 
one  of  indemnity,  it  is  a  contract  of  indemnity  only 
to  the  amount  whereon  premium  has  been  paid. 
The  indemnity  is  limited  to  the  amount  named  in 
the  policy,  and  can  in  no  case  exceed  that.  This  is 
the  rule  as  to  specific   policies,  i.e.,  those  in  which 


(a)  London  Assurance  Y.  Sainsbury,  3  Doug.  245  (1785).  Oomv, 
WU/ufrg,  2  Burr.  683,  697  (1758). 

(ft)  Qutellain  v.  Preston,  ii  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49 
L.  T,  N.  S.  29,  31  W.  R.  557. 

(r)  Lmais  Y,RucJter,  2  Burr.  11 70. 

{d)  Woodside  v.  Globe  Marine  In».  (1896),  i  Q.  B.  105. 

{/)  Per  Lord  Esher,  M.R.,  Hough  v.  Head,  55  L.  J.  Q.  B.  43, 
53  L.  T.  809,  34  W.  R.  i6a 
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the  things  insured  are  constant  and  not  variable 
from  day  to  day,  as  in  the  case  of  merchandise. 
Such  policies  are  those  on  houses  and  buildings. 
Where  the  policy  is  made  subject  to  the  conditions 
of  average,  and  the  goods  at  risk  exceed  in  value 
the  amount  insured  on  goods  in  the  place  named 
the  risk  only  attaches  to  goods  to  the  amount  of 
such  value.  As  to  the  rest,  the  assured  must  abate 
his  claim  for  indemnity,  in  such  a  way  that  on  the 
settlement  of  accounts  between  the  parties  he  shall 
have  borne  a  portion  of  the  loss  proportionate  to 
the  amount  by  which  he  was  at  the  time  of  the  loss 
imder-insured. 

The  contract  to  indemnify  made  by  a  policy  only  indirect 
promises  indemnity  as  to  direct  damages.  Nocov«rcd."° 
damage  indirectly  resulting  from  the  happening  of 
the  event  insured  against  can  be  recovered  for. 
Thus  damages  for  loss  of  business  cannot  be  re- 
covered under  a  policy  on  a  tavern  (/),  nor  for 
want  of  occupancy,  or  wages  paid  to  servants  thrown 
out  of  work  by  the  destruction  of  the  property  {g)y 
nor  under  an  accident  policy  for  anything  but  the 
expenses,  &c.,  attendant  thereon  {h).  Damage  in 
the  removal  of  furniture  or  by  fall  of  a  wall  injured 
by  the  fire,  or  by  water  used  in  putting  it  out,  has 
been  held  direct  (t). 

The  amount  of  the  indemnity  is  determined,  not  indemnity^ 
by  the  cost,  but  by  the  value  at  the  date  of  the  loss,  ™*''^®'  ^*^^" 
of  that  which  is  insured.     By  value  is  meant  the 
intrinsic  or  market  value  on  the  day  of  the  fire  or 
other  mishap  insured  against  {k).     But  as  regards 
houses  full  indemnity  to  a  tenant  or  person  having 

(/)  Wright  v.  PoU,  I  A.  &:  E.  621. 

(^)  Menz'iM  V.  North  BritUh^  9  C.  S.  C.  (2nd  series)  694,  following 
Wright  Y.  Pole, 

(A)  TTufobald  v.  Railicay  Passengers'  Assurance  Co.,  10  Ex.  45, 
23  L,  J.  Ex.  249,  18  Jur.  583,  23  L.  T.  222,  2  W.  R.  528. 

(0  Johruitone  v.  West  of  Scotland  Co,,  7  C.  S.  C.  (ist  series),  53,  55  n. 

(*)  HercvUs  Co,  v.  Ilnnt^,  14  C.  S.  C.  (ist  series)  1137, 15  C.  S.  C. 
800. 


New  for  old. 
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a  limited  occupying  interest  therein  seems  to  in- 
clude, not  the  mere  market  value  of  such  interest, 
but  the  pecuniary  value  plus  the  value  of  the  bene- 
ficial enjoyment  (Z).  In  such  case  indemnity  is  best 
attained  by  reinstatement.  The  assured,  moreover, 
cannot,  under  a  policy  on  the  house,  recover  any 
damages  for  loss  of  occupation,  or  the  rent  of  a 
house  which  he  is  obliged  to  take  in  consequence 
of  the  fire.  Those  risks  must  be  covered  by  a  special 
insurance  on  rent  (m). 

A  policy  is  not  a  contract  of  perfect  indemnity  (>/)» 
but  a  contract  of  indemnity  against  losses  which 
arise  out  of  a  specified  class  of  accidents.  Particular 
losses  may  be  selected,  and  the  assured  be  guaran- 
teed against  them  only  (0).  The  indemnity  offered 
is  also  limited  in  amount,  and  also  by  certain  other 
Deduction.^  qualifications ;  such  as,  for  instance,  the  marine  rule, 
one-third  new  for  old,  which  has  sprung  up  by  the 
custom  of  trade,  and  operates  in  some  cases  to  give 
more  and  in  others  to  give  less  than  complete 
indemnity  (p). 

This  principle  has  in  Ireland  been  applied  to  fire 
insurance ;  but  it  was  said  by  Pennefather,  B.,  that 
no  settled  rule  of  deduction,  one-third  or  one-fourth, 
or  of  any  other  sum,  existed  in  the  case  of  old  pre- 
mises or  property,  but  that  the  jury  might,  as  a 
criterion  of  the  actual  damage,  see  what  would  be 
the  expense  of  placing  new  machinery,  such  as  was 
in  the  premises  before  the  fire,  and  deduct  therefrom 
the  difierence  in  value  between  the  new  and  the 


(I)  Castellain  y.  Preston,  11  Q.  B.  D.  400,  per  Bo  wen,  L.J.  See 
note  (b)  supra. 

(m)  JBuc/ianan  v.  Lirerpool,  London,  and  Globe,  1 1  C.  S.  C.  (4th  serie^) 
1032,  21  Sc.  L  R.  696. 

(«)  Irving  v.  Manning,  i  H.  L.  C.  287,  307,  2  C.  B.  784. 

(p)  Per  Bowen,  L.  J.,  in  Hough  v.  Head,  55  L.  J.  Q.  B.  43, 53,  L.  T. 
809,  34  W.  R.  180. 

ip)  Aitchison  v,  Lokre,  4  App.  Cos.  755,  762,  49  L.  J.  Q.  B.  123, 
41  L.  T.  N.  S.  323,  29  W.  R.  I. 
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old  (q),  since  the  cost  of  repairing  is  an  element  in 
the  damage  suffered  by  the  assured  in  such  a  case. 
Goods  and  furniture,  especially  the  former,  can  of 
course  be  replaced  without  other  appreciable  expense 
than  their  cost,  but  machinery  and  the  like  required 
fixing  and  setting  in  position,  and  sometimes  such 
work  is  costly  and  like  rebuilding. 

Vance  v.  Foster  (q)  was  a  decision  on  circuit,  and 
no  case  seems  to  have  come  before  the  full  courts. 
It  is  clear  that  the  custom  to  fix  the  ratio  at  one- 
third  new  for  old  is  not  established  as  to  fire  losses 
on  land,  but  that  similar  computation  is  necessary  to 
prevent  over-compensation. 

The  doctrine  of  abandonment  intended  to  assist  Doctrine  of 
the  principle  of  indemnity  seems  applicable  not  only  a^ucawte  S* 
to  marine  but  also  to  fire  insurance,  for  Brett,  L.J.,  ^^  iMurance. 
said  (r) :  "  I  concur  in  what  has  been  said  by  Lord 
Blackburn  (s),  that  abandonment  is  not  peculiar  to 
policies  of  marine  insurance ;  abandonment  is  part  of 
every  contract  of  indemnity.     Whenever,  therefore, 
there  is  a  contract  of  indemnity  and  a  claim  under 
it  for  an  absolute  indemnity,  there  must  be  an  aban- 
donment on  the  part  of  the  person  claiming  indem- 
nity of  all  his  right  in  respect  of  that  for  which  he 
receives  indemnity." 

Mr.  Marshall  thus  states  the  principle  upon  which  Principle  of 
the  right  of  abandoning  rests  (t) :  "  The  assured  may  **»"*«'™e"^ 
abandon  in  every  case  where,  by  the  happening  of 
any  of  the  misfortunes  or  perils  insured  against,  the 
thing   insured    is  so  damaged  and  spoiled,  or  the 
charges  for  its  salvage  are  so  high,  that  the  costs  of 

(y)  Vante  v.  Fotter,  Ir.  Giro.  Rep.  47  (1S41).  Hercules  v.  Hunter, 
14  C.  S.  C.  (ist  series)  1137,  15  do.  800. 

(r)  KaUekbach  v.  M'Xensie,  3  C.  P.  D.  467,  470,  38  L.  T.  N.  S.  943, 
26W.  R.844. 

(*)  Rankin  v.  Potter,  L.  R.  6  H.  L.  83, 1 18, 42  L.  J.  C.  P.  169,  29  L.  T. 
N.  8.  142,  22  W.  R.  I.    See  also  Mason  v.  Saimhiry,  3  Doug.  63. 

(Q  Marshall  on  iDSurance,  4th  ed.  452. 
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Why  doctrine 
of  abandon- 
ment rarely 
applied. 


Principle  on 
which  aban- 
donment rcstH 
applies  to 
iiiKnrance  of 
oliattcls. 


repairing,  restoring,  or  recovering  it  would  exceed 
its  marketable  value  after  they  had  been  assured,  or 
where  the  assured  is  deprived  of  the  free  disposal  of 
it  under  the  circumstances  which  render  its  restitu- 
tion uncertain." 

Probably  one  reason  why  the  doctrine  of  abandon- 
ment is  not  more  jfrequently  applied  in  those  cases 
where  furniture  or  goods  are  insured  is  to  be  found 
in  the  nature  of  such  articles.  A  body  of  the  size 
and  complex  structure  of  a  ship  may  be  so  injured  as 
to  be  useless  for  its  special  practical  purposes  without 
becoming  of  no  saleable  value ;  and  in  such  a  case 
it  is  obviously  fair  that  such  value  should  be  sur- 
rendered to  the  insurer  when  he  pays  as  for  a  total 
loss.  But  such  things  as  goods  or  furniture  are, 
when  considered  singly,  of  a  much  simpler,  smaller, 
and  less  costly  character,  and  many  of  them  are 
usually  covered  by  one  policy.  Where,  therefore,  a 
part  is  injured  or  destroyed,  the  damaged  articles  are 
usually  paid  for  by  the  insurer.  The  value  of  the 
injured  part  being  separate  and  distinct  from,  and 
not,  as  in  the  case  of  a  ship,  inseparably  connected 
with  the  injured  part,  a  full  and  fair  deduction  in 
respect  of  it  can  be  made  from  the  amount  of  the 
policy ;  and  the  assured  is  in  no  degree  injured  by 
having  to  retain  the  uninjured  part  of  the  subject- 
matter  of  the  insurance. 

Usually  the  damaged  property  is  treated  as  sal- 
vage, and  sold  for  what  it  will  fetch,  the  sale  price 
being  accounted  for  between  the  parties. 

Whatever  may  be  the  diflSculties  arising  in  this 
branch  of  insurance  law,  it  is  clear  that  the  principle 
upon  which  abandonment  rests,  viz.,  indemnity,  does 
apply,  as  the  insurer  is  entitled  opt  payment  to  all 
ways  and  means  of  lessening  the  loss  (?^),  though  the 

(tt)  Rankhi  v.  Potter,  L.  R.  6  H.  L.  83  at  1 18,  42  L.  J.  C.  P.  169, 
29  L.  T.  N.  S.  142,  22  W.  R.  I.  Kalt€7ibach  v.  M'Kenzle,  3  C.  P.  D. 
467,  38  L.  T.  N.  S.  943,  26  W.  R.  844. 
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rule  as  to  notice  of  abandonment  in  claims  for  a 
constructive  total  loss  is  marine  only. 

Where  an  insurer  elects  to  reinstate,  he  is  entitled  insurer 
to  the  old  materials  left  by  the  fire,  and  in  any  case  enutielftif ow 
he  will  seek  to  reduce  the  amount  of  his  indemnity  ™«tcriai. 
by  deducting  their  value. 

**  When  the  person  indemnified  [the  assured]  has  Ris:bt  of 
a  right  to  indemnity,  and  has  elected  to  enforce  his  Hubjm  o^ 
claim,  the  chance  of  any  benefit  from  an  improve-  j^fte'Tdahii  bv 
ment  of  the  value  of  what  is  in  existence,  and  the  ws^ired. 
risk  of  any  loss  from  its  deterioration,  are  transferred 
from  the  person  indemnified  to  those  who  indem- 
nify ;  and  therefore,  if  the  state  of  things  is  such  that 
steps  may  be  taken  to  improve  the  value  of  what 
remains,  or  to  preserve  it  from  further  deterioration, 
such  steps  from  the  moment  of  election  concern  the 
party  indemnifying,  who  ought,  therefore,  to  be  in- 
formed promptly  of  the  election  to  come  upon  him, 
in  order  that  he  may,  if  he  pleases,  take  steps  for  his 
own  protection  "  (,>;). 

In  fire  insurance  this  is  effected  by  requiring 
immediate  notice  of  a  fire,  and  obtaining  licence  by 
a  condition  in  the  policy  to  enter  the  premises 
insured  or  wherein  the  things  insured  are. 

On  general  principles  of  law  (not  confined  to  Assuretis 
marine  insurance)  an  election  once  made  is  deter-  cilim^^r^ 
mined   for    ever,  and   such    determination  may  be  j"^^**"^  ^;*f 

*  J  Irrevocable. 

shown  by  any  appropriate  act.  And  therefore  any- 
thing which  indicates  that  the  person  indemnified 
has  determined  to  take  to  himself  the  chance  of 
benefit  from  an  increased  value  in  the  part  saved,  and 
only  claim  for  the  partial  loss,  will  determine  his 
election  to  do  so  (y). 

{f)  Per  Bbickbum,  J.,  Banhin  v.  Potter,  L.  R.  6  H.  L.  83,  119. 

(y)  Ihid.  And  see  Clougk  v,  London  and  Xorth-We^ern  Railway, 
L.  R.  7  Ex.  26,  34,  41  L.  J.  Ex.  17,  25  L.  T.  X.  S.  708,  20  W.  R.  189. 
Mitchell  V.  Edie,  i  T.  R.  608,  explained  in  Roux  v.  Salvador,  3  Bing. 
X.  C.  266. 
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Volnctl  policy 
Indemnity  to 
amonnt  of 
valnation. 


Insurer  can't 
require  party 
primarily 
liable  to  be 
sued  first. 


8ubrc^:ation, 
wliat  is  it. 


A  valued  policy  is  a  contract  of  indemnity  to  the 
owner,  to  the  amount  at  which  the  property  is  valued 
in  the  policy.  The  assured,  if  he  has  received  on 
other  policies,  can  only  ask  for  such  a  sum  as,  with 
that  already  accepted,  will  give  him  the  amount 
which  the  insurers  by  the  policy  sued  on  have  bar- 
gained to  pay  him.  The  amount  already  paid  is  to 
be  treated  as  salvage  received  by  the  owner  after 
constructive  total  loss.  He  and  the  insurer  are  both 
estopped  from  denying  the  value  stated  in  the 
policy  {z). 

The  insurer,  having  contracted  to  indemnify,  could 
not  insist  on  others  being  sued  first  who  were  primarily 
liable  {a),  or  on  consolidation  of  his  action  with  others 
by  the  same  assured  against  other  insurers  in  respect 
of  the  same  loss  (h).  And  it  is  no  defence  to  an 
action  by  the  assured  against  the  party  causing  the 
damage,  that  the  assured  has  been  paid  by  his  in- 
surers (c). 

Subrogation,  according  to  the  older  and  narrower 
view,  is  the  treating  of  an  insurer,  who  has  paid  a 
loss,  for  which  some  other  person  is  primarily  liable 
to  the  assured,  as  standing  in  the  place  of  the  as- 
sured so  far  as  regards  his  rights  of  action  against 
such  person.  This  view  of  the  subject  is  well  ex- 
pressed in  an  American  case  by  the  following  defini- 
tion : — ''  Subrogation  is  the  substitution  of  one  person 
in  place  of  another,  whether  as  a  creditor  or  as  the 
possessor  of  any  other  rightful  claim,  so  that  he  who 
is  substituted  succeeds  to  the  rights  of  the  other  in 
relation  to  the  claim,  its  rights,  remedies,  or  securi- 
ties" {d).     Subrogation,  as  constituting  part  of  the 

(s)  Bruce  v.  Jones,  32  L.  J.  Ex.  132, 7  L.  T.  N.  8.  748, 9  Jur.  N.  S.  628, 
II  W.R.  371. 
(a)  DickentaH  v.  Jardine,  16  W.  R.  1169,  18  L.  T.  N.  S.  717,  L.  R. 

3  C.  P.  639. 

(h)  M'Qregor  v.  Horrfall,  3  M.  &  W.  320. 

{c)  Propellor  MoJiti^Mo  v.  Mollison,  17  Howard  (U.S.)  152.  Tate* 
V.  White,  4  Ring.  N.  C.  272. 

(rf)  Jackson  V.  BoyUton  Co,,  139  Mass.  510. 


INDEMNITY.  257 

law  of  indemnity,  includes  more  than  the  mere  trans- 
ference to  the  insurer  of  existing  rights  of  action 
against  third  parties  vested  in  the  assured  in  respect 
of  the  loss.  The  insurer  can  recover  from  the 
assured  the  value  of  any  benefit  received  by  him 
from  other  sources  in  excess  of  his  actual  loss,  as 
well  as  the  value  of  his  rights  and  remedies  against 
third  parties  which  he  has  renounced,  and  to  which 
but  for  such  renunciation  the  insurer  would  have  a 
right  to  be  subrogated  (e). 

Probably  the  best  and  most  inclusive  definition  of 
subrogation  has  been  given  by  the  Master  of  the 
Rolls,  Lord  Esher,  in  CaMellain  v.  Preston  (/),  as  Per  Lord 
follows : — "  As  between  the  insurer  and  the  assured,  ^*^®'* 
the  insurer  is  entitled  to  the  advantage  of  every 
right  of  the  assured,  whether  such  right  consists  in 
contract  fulfilled  or  unfulfilled,  or  in  remedy  for  tort 
capable  of  being  insisted  upon,  or  already  insisted  on, 
or  in  any  other  right,  whether  by  way  of  condition 
or  otherwise,  which  can  be  or  has  been  exercised  or 
has  accrued,  and  whether  such  right  could  or  could 
not  be  enforced  by  the  insurer  in  the  name  of  the 
assured,  by  the  exercise  or  acquiring  of  which  right 
or  condition  the  loss  against  which  the  assured  is 
insured  can  be  or  has  been  diminished.  That  seems  to 
put  this  doctrine  of  subrogation  in  the  largest  pos- 
sible form ;  and  if  in  that  form,  large  as  it  is,  it  is 
short  of  fulfilling  that  which  is  the  fundamental  con- 
dition, I  must  have  omitted  to  state  something  which 
ought  to  have  been  stated  "  {g). 

As  to  anything  not  within  the  definition,  the 
general  law  of  indemnity  must  be  looked  at  (A),  and 
this  definition  is  consonant  with  the  view  of  Lord 

{e)  Wett  of  England  Fire  Inmrance  Co,  v.  Isaacs  (1897),  i  Q.  B. 
(C.  A.)  226,  66  L.  J.  Q.  B.  36,  75  L-  T.  564. 

(/)  II  Q.  B.  D.  381,  386,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29, 
31  W.  B,  557. 

(g)  Same  case,  386. 

(A)  Ihid.  404,  per  Bowen,  L.  J. 
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Blackburn  (i),  who  states  the  principle  somewhat 
more  briefly  and  generally;  and  substantially  the 
same  view  has  been  expressed  by  the  Supreme  Court 
of  the  United  States  (k). 

The  right  of  the  insurer,  however,  to  the  advantage 
of  every  right  of  the  assured  must,  it  seems,  be  under- 
stood with  this  limitation,  viz.,  that  the  right  must 
be  incident  or  attached  to  the  ownership  of  the  thing 
insured ;  eg.,  freight  to  be  earned  under  a  charter- 
party  is  not  an  incident  to  the  ownership  of  the 
vessel,  and  therefore,  although  an  underwriter  of  a 
policy  of  insurance  upon  a  vessel  becomes,  by  aban- 
donment to  him  upon  a  constructive  total  loss 
happening  through  the  fault  of  another  vessel,  en- 
titled, after  payment  of  the  sum  secured  by  the 
policy,  to  every  benefit  accruing  from  the  ownership 
of  the  insured  vessel,  he  cannot  claim  any  part  of  the 
damages  recovered  from  the  owners  of  the  wrong- 
doing vessel  on  account  of  loss  of  freight  intended  to 
be  earned  by  the  insured  vessel  (/). 

Fajment  of  The  mere  payment  of  a  loss  by  the  insurer  does 

nTdcfcSir  ^^*  afford  any  defence  to  a  person  whose  fault  has 
action  by  been  the  cause  of  the  loss  in  an  action  broufifht 
BgaiDst  pcnon  agaiust  the  latter  by  the  assured.  But  the  insurer 
suSr^ed'  acquires  by  such  pajrment  a  corresponding  right  in 
In^if^^*'^  any  damages  recoverable  by  the  assured  against  the 
recovembiu  iiy  wrougdoer  or  other  party  responsible  for  the  loss  (m), 
If  the  insurer  has  in  fact  paid  honestly  in  consequence 
of  a  policy  granted  by  him  and  in  satisfaction  of  a 

(i)  Surmnd  v.  Modocanarhi,  7  App.  Cas.  333,  339,  31  W.  R,  65, 
51  L.  J.  Q.  B.  548,  47  L.  T.  N.  S.  277. 

(Jb)  Flianix  Co,  v.  Erie  Co,,  117  U.  S.  (10  Davis)  320. 

(I)  Hie  Sea  Insurance  Gt.  v.  J/adden^  13  Q.  B.  JD.  706,  53  L.  J.  Q.  B. 
252,  so  L.  T.  657,  32  W.  R.  841. 

(to)  Randall  \.  Coekran,  i  Ves.  Sen.  98.  Masanv,  Sainsbury,  3  Doug. 
61.  London  Aseuranee  v.  SainJtbury,  3  Doug.  245.  Clark  v.  Blything, 
2  B.  &  C.  254.  Bradhurn  v.  Great  Wetttern  Railway,  L.  R.  10  Ex.  i, 
44  L.  J.  Ex.  9,  31  L.  T.  N.  S.  464,  23  W.  R.  48.  Yatee  v.  White,  4  Bing. 
N.  C.  283.  The  Potomac,  105  U.  S.  (15  Otto)  630,  per  Grey,  J.  Smid- 
vwre  V.  Australian  Oasliffht  Co,,  2  N.  S.  W.  liw  219. 
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claim  made  by  the  assured  the  tortfeasor  cannot 
object  that  he  paid  without  liability  (71),  nor  can  the 
wrongdoer  limit  the  amount  payable  by  him  to  that 
for  which  the  assured  has  settled  with  the  insurer  (o). 
This  right  rests  upon  the  ground  that  the  insurer's 
contract  is  in  the  nature  of  a  contract  of  indemnity,         • 
and  that  he  is  therefore  entitled,  upon  paying  a  sum 
for  which  others  are  primarily  liable  to  the  assured, 
to  be  proportionably  subrogated  to  the  right  of  action 
of  the  assured  against  them.    The  amount  which,  by  ii  insurers 
the  effect  of  the  contract  of  insurance,  and  of  the  bS^J^'^ 
payment  of  a  loss  imder  it,  the  insurers  would  have  ^^ngi^Mt 
a  right  to  recover  to  their  own  use  from  the  person  may  be  dcienoe 
whose  fault  was  the  cause  of  the  loss,  the  insurers  action  against 
would  have  the  right  to  release  and  assign  to  such  ^^' 
person,  who  would  then  have  a  claim  to  a  deduction 
on  this  account  from  the  damages  to  be  recovered 
s^ainst  him  by  the  assured.     This  claim  to  a  deduc- 
tion does  not  arise  out  of  any  right  inherent  in  such 
person,  but  out  of  the  right  so  derived  from  the 
insurers  (p). 

The  law  is  so  stringent  as  to  the  principle  of  in-  PoUoy  without 
demnity,  that  policies  without  benefit  of  salvage  are  »h^eiuegai. 
in  express  terms  made  illegal  (q).  As  the  doctrine  of 
abandonment  is  seldom  applied  to  any  but  marine 
risks,  questions  of  salvage  do  not  arise  so  often  in  fire 
policies.  But  the  amount  of  salvage  is  always  an 
element  in  the  computation  of  damages  by  fire,  ex- 
cept where  the  insurers  elect  to  take  the  salvage  and 
pay  in  full,  reimbursing  themselves  so  far  as  they 
can  by  selling  the  salvage  for  what  it  will  fetch. 

(«)  Sun  Mutual  Co,  v.  Mississippi  Co.,  5  McCrary  (U.  S.  Circ.  Ct.) 
477-  iw.  Co,  V.  C  D,  Junr.,  i  Woods  (U.  S.  Circ.  Ct.)  72.  King  v. 
Hflfwa  Ins,  Co,  (1896),  A.  C.  250,  74  L.  T.  206,  65  L.  J.  P.  C.  38,44 
W.  R.  P.  C.  592 ;  but  see  Chippendale  and  others  v.  UoU^  12  Times 
L.  R.  ca 

(0)  M^AaU  Kailway  Co,  v.  Jure^,  1 1 1  U.  S.  (4  Davis)  584.  Mobile 
and  M,  Railway  v.  Jurey^  1 1 1  U.  S.  Rep.  584. 

{p)  The  Potomac^  uU  supra, 

(q)  Allkins  V.  Jujfe,  2  C.  P.  D.  375, 46  L.  J.  C.  P.  824, 36  L.  T.  N.  S. 
851. 
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PoBition  of  Generally  speaking,  as  to  salvage  the  insurer  stands 

wKa^Md*     i^  ^^®  place  of  the  assured,  and  can  claim  all  that  is 
danuge.  salved  ;  and  as  to  damage,  the  insurer  is  entitled  to 

use  and  exercise  the  ways  and  means  open  to  the 
assured  for  diminishing  the  loss  and  obtaining  com- 
pensation (r). 

itefences  An  iusurcr  suing  the  party  through  whose  fault 

^^*J^JUJ|^J*^  the  loss  occurred  can  only  assert  the  right  of  the  as- 
w^^ted  sured,  and  will  be  subject  to  any  defences  or  equities 
which  would  be  good  against  him  (a).  The  insurer 
stands  in  no  relation  of  contract  or  privity  with  such 
a  party.  His  title  arises  out  of  the  contract  of 
insurance,  and  is  derived  from  the  assured  alone, 
and  can  only  be  enforced  in  right  of  the  latter  (t). 
Thus,  where  damage  occurred  through  contributory 
negligence,  that  defence  would  be  an  answer  to  the 
action  of  the  subrogated  insurer.  Again,  if  two  ships 
of  the  same  owner  colUded  by  the  fault  of  one  to  the 
destruction  of  the  other,  the  insurers  could  not  sue 
the  owner,  since  they  claim  under  him  (u). 

Aisiirer  As  between  carrier  and  insurer  the  liability  to  the 

wb^tJ^n  owner  of  the  goods  carried  and  insured  is  primarily 
ugAiustcasrier.  on  the  Carrier,  and  the  insurers,  when  they  have 
indemnified  the  assured,  are  equitably  entitled  to 
succeed  to  the  right  which  he  had  against  the 
carrier.  The  owner,  however,  may  make  the  con- 
tract of  carriage  to  suit  his  own  interest,  and  may 
release  the  carrier  from  all  liability,  but  such  release, 
or  the  intention  to  grant  it,  must  be  disclosed  to  the 
insurer  if  it  be  a  material  fact  which  the  assured 
knew,  or  should  have  known,  would  affect  the  pre- 
mium or  the  willingness  of  the  insurers  to  take  the 
risk  (x). 

(r)  JRandall  v.  Cockran,  i  Yes.  Sen.  98.  London  Assurance  v.  Sains- 
',  3  Doug.  245,  2J3.     Qutellain  y.  Preston,  uhi  supra. 
I  Phanix  Co.  v,  £rie  6b.,  117  U.  S.  (10  Davis)  321. 

(0  Ibid.  321. 

(«)  Simpson  v.  Tliompsont  3  App.  Gas.  279,  38  L.  T.  N.  S.  x. 

(a?)  Tate  v.  Eijslojt,  15  Q.  B.  D.  368  at  377,  54  L.  J.  Q.  B.  593, 


bury. 
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A  stipulation  in  a  bill  of  lading,  that  in  case  of  loss  stipulation  i* 
the  carrier  shall  have  the  benefit  of  any  insurance  gfviJJ^^^rtL 
on  the  goods,  does  not  entitle  the  carrier  to  receive  J^"*®"'  °' 

,        *^  '  .  1  •         insurance. 

such  benefit  before  an  action  can  be  brought  agamst 
him  for  the  loss  (y). 

Re- insurers  in  America,  on  payment  of  their  pro-  Rc-inHurer. 
portion  of  a  loss,  have  been  allowed  to  sue  in  Ad- 
miralty against  the  carrier  of  the  goods  injured. 
The  question  in  any  case  seems  to  be  merely  one  of 
procedure,  as  a  re-insurer  is  clearly  subrogated  to 
the  insurer  s  rights,  and  so  to  those  of  the  assured  {z) 
and  any  salvage  or  benefit  thereof  (a). 

A  person  partially  insured  can  also  sue  any  party  Partial 
primarily  liable  for  the  loss.     Such  party  may  notthiMpewom 
profit  by  the  insurance.    But  the  assured  will  recover  f,2j[^^^ 
(as  to  the  balance  in  excess  of  indemnity)  as  trustee 
for  the  insurer  (6). 

If  a  fire  is  caused  by  the  negligence  of  servants  NegUgrence  oi 
of  a  railway  or  steamer  (c),  the  insurers  are  entitled  multd^i*"*^ 
to  subrogation.     So  also  in  case  of  negligence  by  ^"^^jl^J'^^*^ 
mmiicipal  authorities  (rf).     So  also  for  damage  by 
collision  between  river  steamers  {e). 

Where  the  amount  insured  and  paid  is  less  than  wiiere  insur. 
the  value  of  the  subject-matter  of  the  insurance  or  \^^  Siil^e, 
the  damage  done  thereto,  in  an  action  against  the  ^^^  *^^^ 
person  responsible  for  the  damage  the  assured  would  against  wrongr- 

. doer. 


53  L.  T.  581.     Over  v.  LaTie  Erie,  63  Fed.  Rep.  34.    J>ufourcet  v. 
BUkop  18  Q.  B.  D.  378,  379. 
(y)  Inmaii  v.  Stnith  Carolina  Railway  Co.  (1887-91),  Fed.  Rep.  U.  S. 


Dig.  128. 

(0  The  Ocean  Ware,  5  Bissell  (C.  Ct.  U.  S.)  378. 

(a)  Delaware  Co.  v.  Quaker  City  Co.,  3  Grant  (Penn.)  71. 

[h)  See  Hall  v.  Bailroad  (7^.,  13  Wall  (U.  S.)  367,  and  cases  there 
collected.     Commercial  Union  v.  Lister,  infra,' note  {i), 

(c)  Quebec  Fire  y.  St.  Louis,  7  Moore  P.  C.  286,  i  Lr.  Can.  Rep.  222. 

(<0  Reesor  v.  Provincial  Insurance  Co.,  33  U.  C.  (Q.  B.)  357.  Com- 
meretal  Union  v.  Lister,  9  Ch.  App.  483,  43  L.  J.  Ch.  601.  Darrell  v. 
^^^i^Jf,  5  Q-  B.  D.  560,  50  L.  J.  Q.  B.  33,42  L.  T.  N.  S.  797,  29  W.  R. 
66, 

(«)  The  Potomac,  105  U.  S.  (15  Otto)  630. 
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AHsured  must 
not  prejudice 
insurer's 
rights. 


Assured  can- 


be  the  d^minus  litis,  and  not  obliged  to  lend  his  name 
to  the  msurers  for  the  purpose  of  proceedings  by 
them. 

In  such  a  case  the  assured  should  sue  for  the 
whole  damage,  and  not  release  the  action  coUusively 
or  compromise  it  in  any  way  injuriously  to  the 
insurers,  and  he  will  be  accountable  for  the  proceeds 
of  such  action  so  far  as  they  with  the  insurance  ex- 
ceed complete  indemnity,  and  he  will  be  liable  for 
anything  done  in  violation  of  his  equitable  duty  to 
the  insurers  (/). 

In  the  Australian  case  of  Smidmore  v.  Aiistmli^n 
^'^^^Tt^^t  (^(^^Ml^i  Com'pany,  the  insured  property  was  injured 
to  subrogation  bv  an  explosiou  of  QBA  duo  to  the  defendants*  neffli- 

ortouse  -^  fL.  %.  .,.^  ° 

assured's         geuce.     The  assured,  m  consideration  of  compenssr 
^■™®*  tion  for  such  of  the  damage  as  was  not  covered  by 

insurance,  gave  to  the  defendants  an  absolute  release 
from  all  claims  of  him  (the  assured)  on  the  defen- 
dants, and  covenanted  not  to  let  any  one  use  his 
name  in  bringing  any  action  against  the  defendants 
in  respect  of  the  said  damage.  It  was  held  that  the 
insurers,  having  paid,  could  sue  in  the  assured's  name, 
whether  he  liked  it  or  not,  and  that  the  release  applied 
only  to  the  uninsured  part  of  the  loss,  that  alone 
being  mentioned  in  the  recitals  {g\  This  view  seems 
to  be  in  accordance  with  the  English  law  (A)  and  with 
principle,  for  to  make  such  a  bargain  after  loss  is  to 
make  away  with  the  salvage  in  derogation  of  the 
duty  of  **  utmost  good  faith."  If  the  assured  re- 
covers from  the  wrongdoer  what  the  insurers  have 
paid  him  they  can  recover  it  from  him  (t).  Though 
it  may  not  be  necessary  to  disclose  matters  Ukely  to 

(/)  London  Assurance  v.  Saintbury^  3  Doug.  245,  per  Willes,  J. 
Commercial  Union  v.  Lister,  9  Ch.  App.  483,  43  L.  J.  Ch.  601.  ^mp' 
son  V.  TTiompson,  3  App.  Cas.  279,  293,  38  L.  T.  N.  S.  i.  The  Law 
Fire  Assurance  Co.  v.  Oakley,  4  Times  L.  R.  309. 

(^)  Smidtftore  v.  Australian  OasligJU  Co.,  2^,  S,  W.  Law  219. 

{h)  Dufourcet  v.  Bishop,  18  Q.  B.  D.  378. 

(i)  Law  Fire  Co.  v.  Oakley^  supra. 
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affect  the  amount  of  salvage  before  loss  (k),  yet,  after 
loss,  the  assured  must  not  interfere  with  the  salvage 
in  manner  prejudicial  to  the  insurer. 

The  insurers   cannot  plead    as  a  defence  to  an  no  aefeiic«  to 
action  against  them  that  other  parties,  not  insurers,  oXrj«rti« 
are  first  liable  and  should  be  first  sued  (I).     In  this  *^"^  "*^^«- 
respect  they  are  like  sureties,  and,  having  undertaken 
to  indemnify  against  the  loss  of  the  thing  insured, 
they  cannot  escape  from  the  performance  of  their 
undertaking  by  showings  the  cause  of  its  loss  to  be 
the  fault  of  a  third  person. 

If  the   assured,  after  payment  by  the  insurers,  Money 
obtains  by  action  (or  otherwise  than  by  special  gift  Jl^fied^JfL- 
not  intended  to  be  by  way  of  indemnity  (m)  ),  any  ^^^^^^  ^ 
money  (or  other    indemnity  which    has   a  money  enures  to 
equivalent  (n)  )  which  together  with  the  sum  re-  ^^^^ 
ceived  from  the  insurers  exceeds  the  total  value  of 
the  property  insured,  the  insurer  will  be  entitled 
to  recover   from   the  assured  the  amount  of  such 
surplus  (0). 

The  prmciple  laid  down  in  Dai^ell  v.  Tibbits  was  Principle  of 
asserted  in  1859  in  Lower  Canada  in  what  seemed  e^^^on 
a  case  of  first  impression  (p\  the  facts  of  which  i^'^^^x 
were  as  follow : — 

A  man  sold  land  and  took  a  mortgage  in  lieu 
of  cash  from  the  purchaser,  with  an  undertaking 
to  build  and  insure  as  a  security.  He  insured 
his  mortgage  interest  at  ;^6oo.  The  buildings 
were  erected,  insured,  and  burnt;   but,  before  the 

(i)  Tate  v.  Jfi/nlopy  15  Q.  B.  D.  358,  54  L.  J.  Q.  B.  592,  53  L.  T.  581- 

(0  Dickimon  v.  Jardine,  L.  R.  3  C.  P.  639,  18  L.  T.  N.  S.  717* 
16W.R.  1 169. 

(w)  Bumand  v.  Rodocanachi,  7  App.  Cas.  333,  51  L.  J.  Q.  B.  548, 
47  L.  T.  N.  S.  277,  31  W.  R.  65. 

(»)  Darrell  v.  TihhiU,  5  Q.  B.  D.  560,  50  L.  J.  Q.  B.  33,  42  L.  T. 
N.  S.  797,  29  W.  R.  66. 

{0)  GutelUin  v.  Preifon,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366, 
49L.T.N.S.  29,31  W.R.  557. 

ip)  Matthewson  v.  Weitern^  4  Lr.  Can.  Jur.57, 10  I-j*.  Can.  Rep.  8. 
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mortgagee  brought  his  action,  the  purchaser  re- 
instated (q).  The  Court  refused  to  allow  the  mort- 
gagee to  recover  on  his  policy,  and  laid  down  the 
law  as  follows : — 

1.  The  contract  of  insurance  being  a  contract  of 
indemnity,  it  is  the  actual  loss  alone  which  can  be 
the  basis  of  computation  under  the  contract,  and  the 
loss  must  be  determined  by  the  actual  state  of  the 
case  at  the  time  of  action  brought  (r). 

2.  The  insurance  in  the  case  of  a  mortgagee 
insuring  the  house  or  coi*pus  on  which  the  mort- 
gage rests,  and  in  the  possession  of  the  mortgf^or 
or  owner  thereof  at  the  time  of  effecting  the  in- 
surance, is  a  special  insurance  of  the  mortgagee's 
interest  in  the  thing  insured,  and  is  limited  to  the 
interest  specified  in  the  policy  itself  (s). 

3.  The  special  interest  thus  insured  by  the  mort- 
gagee is  not  the  safety  of  the  whole  property  in- 
sured, but  only  so  much  of  it  as  may  be  necessary 
to  cover  his  mortgage  debt. 

4.  In  the  present  instance  the  cotistitvi  or  charge 
which  was  insured  to  the  extent  of  ;^400  on  the 
buildings  erected  on  the  land  sold,  as  a  security  for 
the  payment  of  the  constitute  is  amply  covered  and 
protected  by  the  value  of  the  buildings,  erected  by 
the  debtor  of  the  cotistitxit,  on  the  land  after  the  fire 
had  occurred  and  before  action  brought,  "so  that  the 
security  of  the  plaintiff  is  not  in  any  way  impaired 
or  diminished,  and  consequently  no  loss  in  fact  has 
been  sustained." 

Whilst  the  mortgagor  is  not.  entitled  to  the 
benefit  of  the  mortgagee's  contract,  the  mortgagee  is 
not  entitled  to  be  indemnified  from  two  quarters  (0- 

{q)  See  HamilUm  v.  Menden^  2  Burr,  1198. 

(r)  Parson  Merc.  Law  509. 

(*)  MattJtewson  v.  Western^  4  Lr.  Can.  Jur.  57,  lo  Lr.  Can.  Bep.  8. 

(0  But  see  Levy  v.  Merchants  Cb.,  52  L.  T.  263. 
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Subrogation  by  an  insurer  to  the  rights  of  a  mort-  subrogution 
gagee  has  been  doubted  in  Canada  (u)y  but  in  this  mortga^eo'H 
case  the   insurance  was  in   effect   the  mortgagor's,  ^^^^ 
being  at  his  costs  and  charges,  and  on  his  interest. 

Wilson,  J.,  there  well  said:  "The  question  can 
only  arise  when  the  mortgagee  of  his  own  motion, 
and  at  his  own  risk  and  expense,  and  for  his  sole 
benefit,  makes  the  insurance,  and  when  the  insurance- 
money  is  as  great  as  or  greater  than  the  debt.  If 
the  debt  is  greater,  the  insurers  can  never  claim 
more  than  a  right  to  participate  in  the  debt  to 
the  amount  greater  than  or  equal  to  the  insur- 
ance money."  And  the  diflGiculties  and  solution 
here  suggested  have  presented  themselves  to  our 
Courts  (u).  In  Castellain  v.  Preston,  the  Court, 
pressed  by  the  difficulties  as  to  specific  performance, 
refrained  (though  by  a  majority  so  inclined)  from 
laying  it  down  as  law  that  an  insurer  who  has  to 
pay  {x)  the  assured  (an  unpaid  vendor),  still  in 
possession  of  the  property  insured,  and  having  a 
lien  thereon  for  the  purchase-money  enforceable 
notwithstanding  the  fire,  would  be  entitled  to  enforce 
that  lien  against  the  purchaser.  In  that  case  the 
insurer  got  back  the  insurance-money  on  the  ground 
that  the  assured  had  been  doubly  indemnified,  for 
he  had  not  only  obtained  the  insurance-money,  but 
enforced  his  vendor's  lien. 

Still,  in  a  case  decided  in  Lower  Canada  the  Courts  in  Canada 
have  held  that  a  mortgagee  who  has  insured  property  ^,^^ 
and  received  the  value  from  an  insurer  cannot  re-  ^nsarer  cannot 

P  ,<«T"ii  .-•,       recover  from 

cover  from  a  mortgagor  (after  he  has  been  paid  by  mortgagor, 
the  insurer)  on  the  principle  of  the  civil  law :  *'  Bona 
fides  non  patitur  ut  bis  idem  exigatur"  (y).     The 

(«)  Beesor  v.  Prorineial,  ^t.,  Co.,  33  U.  C.  (Q.  B.)  357.  Omnium 
Co.  V.  Canada  Ins,  Co,,  i  Ontario  494. 

[r)  Collingrldge  v.  Royal  Exchange,  3  Q.  B.  D.  173, 47  L.  J.  Q.  B.  32, 
37  L-  T.  N.  S.  525,  26  W.  R.  112. 

(if)  Archamhaiilt  v.  La  Mere,  26  Lr.  Can.  Jur.  336  (1882). 
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Securities  in 
Engfland. 


Condition  in 
policy  lor 
subrogntion. 


Assignment 
by  insurers  to 
tortfeasor  of 
subrogated 
rights  is  a 
defence. 


English  law  would  let  the  mortgagee  recover  where 
he  paid  the  premiums  out  of  his  own  pocket  under 
circumstances  which  did  not  entitle  him  to  charge 
them  to  the  mortgagor,  but  he  would  so  recover  for 
the  benefit  of  the  insurers,  who  are  entitled  on  pay- 
ment to  be  subrogated  to  his  rights  {z)  independently 
of  stipulation  to  that  eflfect,  though  such  a  term  is 
contained  in  some  American  policies  (a). 

The  Canadian  decision  went  on  bona  fidt$,  but, 
while  it  prevents  the  mortgagee  from  taking  with 
both  hands,  it  gives  the  mortgagor  tte  benefit  of  a 
security  for  which,  ex  hypothesis  he  did  not  and  could 
not  be  made  liable  to  pay,  and  goes  counter  to  the 
ruling  principle  of  insurance,  indemnity  (J). 

Sometimes  insurers  contract  for  subrogation,  as  in 
an  American  case  before  the  Supreme  Court,  where 
a  vessel  was  valued  at  $75,000,  and  insured  in  all  at 
$50,000  by  several  insurers.  The  valuation  was 
specified  in  each  policy,  and  each  policy  also  con- 
tained this  provision :  '*  Whenever  this  company 
shall  pay  any  loss,  the  assured  agrees  to  assign  over 
to  the  said  company  all  right  to  recover  satisfaction 
therefor  from  any  other  person  or  persons,  town  or 
corporation,  or  the  United  States  Government,  or  to 
prosecute  therefor  at  the  charge  and  for  the  account 
of  the  company  if  requested,  and  the  said  company 
shall  be  entitled  to  such  proportion  of  the  said 
damages  recovered  as  the  amount  insured  by  them 
bears  to  the  valuation  of  the  said  vessel/' 

A  collision  occurred,  the  insurers  paid  the  assured 
their  proportion  of  the  loss,  and  assigned  over  to  the 
owners  of  the  ship  in  fault  all  their  right  to  any 
damage  arising  out  of  the  collision.     The  owners  of 

(z)  Burton  v.  Qore  Digtrict  Mutual,  12  Grant  (U.C.)  156.  Castellain 
V.  PreMon,  II  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49  L.  T.  X.  S.  29, 
31  W.  R.  557. 

(a)  Xew  England  Fire,  ^t.,  Co.  v.  Wegtmore,  32  niinois  221. 

{b)  See  per  James,  L.J.,  in  Rayner  v.  Pre$ton,  18  Ch.  D.  i,  50  L  J. 
Ch.  472,  44  L.  T.  N.  S.  787,  29  W.  R.  547. 
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the  injured  vessel  brought  their  action  for  the 
damage,  and  the  assignment  of  the  insurers'  rights 
was  pleaded  in  defence. 

The  United  States  Supreme  Court  held — 

1.  That  the  insurers  had  no  right  to  more  than 
two-thirds  of  the  damages  recovered. 

2.  That  the  plaintiff  having  been  equally  in  fault, 
only  half  damages  could  be  recovered,  and  that  of 
that  half  only  two-thirds  could  be  set  off  under  the 
assignment  (c). 

Insurers  are  only  entitled  to  damages  for  an  injury  Extent  of 
for  which  they  have  paid,  and  to  such  proportion  b^^4»Son 
only  of  those  damages  as  the  amoimt  insured  bears  ^jjj^^^"*'^ 
to  the  valuation  in  the  policies  (d),  if  they  be  valued  where  not. 
policies,  in  which  case  the  insured  is  estopped  from 
setting  up  any  other  standard  of  valuation  against 
the  insurers  (e) ;  or  if  they  be  not  valued,  which  is  a 
simpler  case,  only  to  the  extent  of  the  indemnity 
paid  by  them. 

If  the  assured  only  gets  half  his  damage  as  in 
collision,  the  insurer  who  has  insured  two-thirds  of  the 
whole  value,  will  only  get  one-third  of  the  damage 
awarded,  as  by  his  contract  he  was  liable  for  two- 
thirds  of  the  whole,  not  two-thirds  of  half  the 
damage  (/). 

Contribution  takes  place  where  different  insurers  contribution 
insure  the  same  interest  in  respect  of  the  same  pro-  ^^"inte^t 
perty  and  the  same  perils  (g),  and  mere  difference  in  ^J^^^t^^ 

insurers. 

(0  The  Potomac,  105  U.  S.  (15  Otto)  630. 

(rf)  Ihid, 

ie)  yorth'Eastern  Imurance  Co.  v.  Anintrong^  L.  R.  5  Q.  B.  244. 
39  L.  J.  Q.  B.  81,  21  L.  T.  N.  S.  822,  18  W.  R.  520,  doubted  in 
Bumand  v.  Rodocanaehi^  7  App.  Cas.  333,  51  L.  J.  Q.  B.  548,  47, 
L.  T.  N.  S.  277,  31  W.  R.  65. 

(/)  So  in  America,  The  Potomac^  mpra. 

Q)  North  British  and  Mercantile  v.  London,  Liverpool^  and  Globe, 
5  Ch.  D.  581,  per  James,  L.  J.,  45  L.  J.  Ch.  548,  46  do.  537,  36  L.  T. 
N.  S.  629. 
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luHiirerH* 
liability  joint 
and  sereral. 


The  total  of 
various  poli- 
cies miiBt 
exceed  loss. 


extent  of  liability  is  not  a  diflferent  risk  (7^).  The  con- 
ditions in  a  fire  policy  aim  at  increasing  the  occasions 
for  contribution  (i). 

And  insurers  often  stipulate  that  the  assured  shall 
furnish  the  name  of  other  offices  with  which  he  has 
policies,  in  order  that  they  may  have  the  proposals 
the  same  as  those  other  companies,  so  that  policies 
may  be  in  similar  terms  and  contribution  facili- 
tated (k). 

The  assured  may,  but  is  not  bound  to,  sue  all  his 
insurers  together.  Or  he  may  recover  the  whole 
amount  of  his  damage  from  one,  and  let  that  one  seek 
contribution  to  reimburse  himself,  just  as  a  guaranteed 
creditor  has  a  choice  of  remedies,  and  may  at  his 
option  proceed  against  the  principal  or  his  sureties  (/). 

Contribution  only  can  take  place  where  double 
insurance  exists,  i.e.,  where  one  or  more  policies  have 
been  taken  out,  the  total  amount  whereof  exceeds  the 
total  value  of  the  subject-matter  insured,  or  of  the 
loss  suffered  where  the  subject-matter  is  only  partially 
destroyed. 

The  assured,  being  entitled  only  to  indemnity,  can 
Mortgagor  and  ouly  rocovcr  the  amount  of  his  loss.  Thus,  where 
S^wtog^  ^  mortgagor  had  insured  the  property  in  the  mort- 
gagee's name,  and  again  in  his  own  name,  it  was  held 
that  only  a  rateable  proportion  could  be  recovered 
from  each  insurer  (m).  And  he  is  entitled  to  sue  his 
insurers  separately  or  successively  until  he  has  been 
recouped  in  full.  To  such  action  or  actions  it  is  a 
good  defence  that  the  assured  has  been  already 
indemnified  wholly  or  in  part  by  other  insurers. 

The  insurer,  on  the  other  hand,  is  only  entitled  to 

(/t)  British  SorthAmencanBanky.  Wegtern^  Jj'C.f  y  Ont.App.l66. 

{/)  Barnard  v.  Faher  (1893),  ^  Q*  ^'  340- 

{It)  Pendlehutnf  v.  Walker,  4  Y.  &  C.  Ex.  424,  441. 

(Z)  Stacey  v.  Franklin  Fire,  2  Watts  &  Serg.  (Penn.)  506. 

\m)  Nichols  v.  Sccttish  Union,  2  Times  L.  R.  190. 
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contribution  when  he  has  paid.  But  he  can  either 
call  in  the  other  insurers  as  third  parties  in  the 
assured's  action  against  him,  or  pay  and  sue  the  other 
insurers  for  contribution  in  a  separate  action. 

There  is  one  other  condition  precedent  to  the  right  Same  propertj 
to  contribution,  that  the  same  property  or  interest,  "^^J^jj 
or  some  part  thereof,  shall  have  been  insured  with 
the  several  insurers  (rt)  who  claim  contribution  i7Uer 
se  ;  and  the  usual  condition  as  to  contribution  only 
means  that  there  is  to  be  a  limit  to  the  liability  of 
the  several  offices  where  the  respective  offices  are 
legally  liable  to  contribute  to  the  same  loss  in  respect 
of  the  same  fire  {o). 

In  the  usual  condition  that  if  there  should  be  any  MeaniD^r  of 
other  subsisting  insurance  covering  the  same  property  ^^^»  hl^^usiuii 
the  company  should  not  be  liable  to  contribute  more  co^^tution. 
than  its  rateable  proportion  of  the  loss,  the  words 
*'the  same   property"    mean   the    interest   of  the 
assured  in  the  premises,  and  not  the  actual  build- 
ing {p). 

Contribution  is  distinct  and  different  from  sub-  Difference 
rogation  (y),  and  resembles  the  remedies  between  J^^n^ribution 
co-sureties,  whereby  the  liability  of  each  may  be  *°^  '"^">- 
equalised  or  made  proportionate.     For  subrogation 
to  arise  the  assured  must  have  concurrent  remedies 
against  the  person  causing  the  loss  and  against  the 
insurer.     Thus,  he  may  have  a  claim  against  the 
bailee  of  his  goods  by  law,  custom,  or  contract,  and 
also  a  claim  against  his  insurers  by  contract.    There 
the  bailee  cannot  claim  against  the  insurer,  but  the 

(ft)  Tuck  V.  Hartford^  56  New  Hamp.  326,  where  two  policies  were 
taken  out  by  mortgagor,  one  by  mor^ragee  on  own  interest.  Con- 
tribution on  value  of  the  equity  of  redemption. 

(0)  North  BritUh  a/nd  Mercantile  v.  London^  Lirervool,  and  Olohe^ 
5  Ch.  D.  569,  582,  per  James,  L.J.,  36  L.  T.  N.  8.  269,  46  L.  J.  Ch. 

537. 

{p)  Andrews  v.  Patriotic  Co^  18  L.  R.  Ir.  355.  Scottish  Amicalle 
V.  Northern,  ii  C.  S.  C.  (4th  series)  287,  •12  Sc.  L.  B.  289. 

(tf)  North  British  and  Mercantile  v.  London,  ^'0.,  supra,  383,  per 
MelUsh,  L.  J.    Andrews  v.  Patriotic  Co,,  18  L.  B.  Ir.  355. 
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insurer  can  in  satisfaction  of  the  loss  claim  against 
the  bailee,  who  is  primarily  liable,  and  stands  in  a 
position  analogous  to  that  of  a  principal  debtor 
whose  debt  is  guaranteed. 

In  contribution  no  one  insurer  is  more  liable  than 
any  other,  no  more  than  the  whole  loss  can  be 
recovered,  and  the  aim  of  contribution  is  to  dis- 
tribute the  loss  among  the  different  persons  liable, 
so  as  to  give  each  and  all  a  diminution  of  their  in- 
dividual loss ;  whereas  in  subrogation  the  aim  is  to 
shift  the  loss  on  to  those  who  would  have  been  liable 
if  there  had  been  no  insurance. 

The  principle  The  principle  upon  which  contribution  depends  has 
appS^bieT''  l>een  thus  stated  by  Lord  Low,  Lord  Ordinary  (r): 
rnminw^**'  "  ^^  marine  insurance  a  rule,  which  has  been  long 
Per  LordLow.  rocognisod,  is  that  when  the  assured  has  recovered  to 
the  full  extent  of  his  loss  under  one  policy,  the  in- 
surer under  that  policy  can  recover  from  other  under- 
writers, who  have  insured  the  same  interest  against 
the  same  risks,  a  rateable  sum  by  way  of  contribu- 
tion. The  foundation  of  the  rule  is  that  a  contract 
of  marine  insurance  is  one  of  indemnity,  and  that 
the  insured,  whatever  the  amount  of  his  insurance  or 
the  number  of  underwriters  with  whom  he  has  con- 
tracted, can  never  recover  more  than  is  required  to 
indemnify  him.  The  different  policies,  being  all  with 
the  same  person  and  against  the  same  risk,  are  there- 
fore regarded  as  truly  one  insurance ;  and  if  one  of 
the  underwriters  is  compelled  to  meet  the  whole 
claim,  he  is  entitled  to  claim  contribution  from  the 
other  underwriters,  just  as  a  surety  or  cautioner  who 
pays  the  whole  debt  is  entitled  to  rateable  relief 
against  his  co-sureties  or  co-cautioners.  There  is  no 
reason  in  principle  why  the  same  rule  should  not  be 
applied  to  other  classes  of  insurance  which  are  also 

m 1 . 

(/•)  77te  Sickness  and  Accident  Insvrance  AuociatUm  v.  The  General 
Accident  Insurance  Corporativn,  29  Sco.  L.  Rep.  836. 
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contracts  of  indemnity."  In  the  case  under  con- 
sideration by  Lord  Low,  a  tramway  company  had 
effected  policies  with  two  insurance  companies  against 
claims  of  compensation  for  injuries  caused  by  its 
cars.  One  of  the  insurance  companies,  having  in- 
demnified the  tramway  company  for  a  loss  covered 
by  its  policy,  was  held  entitled  to  recover  in  an 
action  of  contribution  against  the  other  insurance 
company. 

If  a  bailee  insures  his  liability  and  the  bailor 
insures  his  interest  in  the  goods,  the  bailor's  insurer 
is  entitled  to  recover  from  the  bailee  or  his  insurer 
the  whole  damage,  not  a  proportionate  part,  since 
each  only  represents  his  assiured,  and  the  right  of 
the  bailor  against  the  bailee  is  not  to  contribution 
merely,  but  to  complete  indemnity  for  the  loss  of 
his  goods  {$). 

In  a  Scotch  case  (t\  premises  on  which  there  scotHsk 
were    several    mortgages    were  insured  under  four  ^^^^^  ^' 
policies  in  the  name  of  the  first  mortgagees  pri^no  -^»»Mra»we. 
loco,   and    of   the   mortgagors    in  reversion.     Each 
poKcy  contained  a  contribution  clause  identical  with 
that  in  North  BHtisk  and  Mercantile  v.  Zo7idon,  Livei*- 
pod,  and  Globe,  already  cited.     The  premises  were 
also  insured  in  favour  of  subsequent  mortgagees  in 
the  first  place,  and  the  mortgagors  in  reversion,  by 
poUcies   containing   a   similar  clause.     The  mort- 
gagors  paid    for   all   the    policies,  and    on    a   fire 
occurring  the  first  mortgagees  sued  on  their  policies. 
The  insurance  companies  objected  that  the  other 
three  companies  were  not  called  on  for  contribution. 
The  C!ourt  overruled  the  objection  on  the  grounds — 

(i)  That   the  plaintiffs  had  no   right   of  action 

(«)  Xorth  British  and  Mercantile  v.  London,  Liverpool,  and  Globe, 
nhi  supra, 
{t)  Scottish  Amicable  v.  Northern,  11  C.   S.  C.  (4th  series)  287, 

12  8c.  L.  R.  289.     See  also  WestmiTister  Fire  Office  v.  Glasgow,  ^t., 

13  App.  Gas.  699. 
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against  the  insurers  on  the  last  three  policies,  but 
only  on  the  first  four. 

(2)  That  the  words  "same  property"  in  the  con- 
tribution clause  meant  the  same  proprietary  interest, 
"the  particular  security,  estate,  or  interest,  'wrhich 
the  insurance  was  to  protect,  and  no  other." 

(3)  That  the  first  mortgagees  had  insured  their 
own  interest,  and  that  no  subsequent  insurance  by 
other  mortgagees  could  diminish  that  interest. 

In  giving  his  opinion,  which  was  approved  by  the 
Court  of  Session,  the  Lord  Ordinary  said  (u) :  **  The 
clause  of  contribution  can  have  no  other  object  or 
purpose  than  in  the  case  supposed   to  reduce  the 
liability  of  the  subscribing  companies  to  that  of  under- 
writers, that  is,  a  hability  under  which  the  assured 
should  be  entitled  to  recover  the  full  amount  of  his 
claim  in  payments  from  the  several  contributories, 
but  should  not  be  entitled  in  case  of  partial  loss  to 
throw  the  loss  on  one  or  more  contributories  to  the 
exclusion  of  the  others.     My  interpretation  of  the 
clause  carries  out  this  object.     Under  the  defenders' 
contention  the  pursuers  would  not  recover  the  fuD 
amount  of  their  claim,  because  their  view  involves 
the  division  of  the  loss  into  seven  shares,  of  which 
the  pursuers  would  only  recover  four.     The  division 
to  be  applied  to  the  sum  assured  by  the  Northern 
Company,  if  the  contract  is  a  fair  one,  must  be  the 
ratio  of  the  aggregate  liability  of  the  contributories 
to  the  actual  loss.     The  defenders'  proposal  is  to 
increase  the  division  by  adding  to  it  the  liability 
of  persons  who  are  not  contributories.    It  is,  I  think, 
a  good  reason  for  rejecting  their  contribution,  that 
it  would  enable  insurance  companies  to  evade  fulfil- 
ment of  their  obligations.     Another  reason  for  re- 
jecting it  is  that  under  it  the  right  of  the  assured 


(m)  1 1  C.  S.  C.  (4th  series)  29a 
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would  be  liable  to  be  diminished  by  subsequent  acts 
of  parties  not  under  their  control.  In  the  present 
case,  for  example,  it  is  said  that  a  second  bond- 
holder [mortgagee],  by  effecting  his  insurance,  has 
diminished  the  claim  of  the  first  bondholder  to  a 
proportionate  extent*  A  third  reason  against  the 
defenders'contention  is  that  in  the  case  of  a  total 
loss  it  leads  to  the  result  that  the  indemnity  is  to 
be  shared  between  the  first  and  second  bondholders 
in  proportion  to  the  amount  of  their  insurances, 
though  in  equity  the  first  bondholder,  if  covered  by 
insurance,  ought  to  recover  to  the  extent  of  his 
bond,  and  the  second  bondholder  ought  only  to  re- 
cover the  difference  between  that  sum  and  the  worth 
of  the  property,  that  difference  evidently  being  the 
limit  of  his  insurable  interest/' 

The  Scotch  ^  Courts  hold  that  the  assured  cannot 
select  his  debtor,  but  that  insurers  of  the  same  interest 
may  make  their  right  to  rateable  contribution  avail- 
able in  a  question  with  the  common  creditor  (x).  In 
England  the  assured  can  sue  which  insurer  he 
chooses,  but  contribution  may  be  obtained  by  means 
of  Ord.  xvL  r.  48  of  the  Rules  of  the  Supreme  Court, 
1883. 

Contribution  differs  from  subrogation  in  several  contribution 
respects.     In  the    first  place,  it  implies,  as  before  ^?itii™*'*^ 
mentioned,  more  than  one  contract  of  assurance,  each  B«^«>gatioii. 
of  which  undertakes  a  similar,  if  not  identical,  Ua- 
bility  in  respect  of  the  same  subject-matter  and  the 
same  interest  therein.     Secondly,  the  amount  of  the 
insurances  must  exceed   the  value  of  the  property 
or  the  damage  done  to  it.     When  these  circum- 
stances exist,  the  insurers  by  contribution  distribute 
the  actual  loss  in  such  a  way  that  each  bears  his 
proper  share. 

(•r)  II  C.  S.  C.  (4th  series),  at  p.  303,  per  Lord  Justice  Clerk 
Moncreiff. 
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The  one  thing  which  contribution  has  in  common 
with  subrogation  is  to  reduce  the  indemnification  of 
the  assured  within  the  bounds  of  a  real  indemnity. 

For  subrogation  there  need  not  be  more  than  one 
policy,  nor  need  that  oflFer  complete  indemnity.  All 
that  is  necessary  is  that  there  should  be,  besides  the 
insurer,  another  person  liable  to  the  assured,  or  some 
other  means  of  indemnity  open  to  the  assured  other 
than  and  besides  recourse  to  his  insurer.  In  such  a 
case  the  principle  of  subrogation  will  apply,  and  will 
entitle  the  insurer,  not,  as  in  contribution,  merely  to 
a  rateable  reduction  of  the  indemnity  paid  by  him, 
but  to  the  enforcement  of  the  assured's  rights  against 
others  to  the  full  extent  of  that  indemnity. 

If  the  consignee  takes  out  policies  on  goods  held 
by  him  in  trust  (in  the  mercantile  sense),  and  the 
consignors  effect  policies,  each  on  his  own  goods  (r/), 
or  if  the  consignee  effect  policies  also  in  their  name, 
this  will  be  a  case  for  contribution  if  the  consignor  s 
policy  is  so  drawn  as  to  cover  the  merchandise  and 
not  merely  the  consignor's  interest  therein  (z). 

But  though  a  policy  on  the  face  of  it  is  a  contri- 
buting policy,  the  course  of  dealing  may  be  given  in 
evidence  to  show  that  it  was  not  so  intended  when 
the  poUcy  in  question  is  not  a  contract  between  the 
parties  to  the  action  (a).  In  some  cases  a  floating 
policy  has  been  held  not  liable  to  contribute  rateably 
with  specific  policies  covering  the  whole  amount  (6), 
and  in  others  it  has  been  held  liable  (c). 

The  condition  as  to  contribution  usually  provides 

(y)  Waters  v.  Monarch,  5  £.  &  B.  870,  25  L.  J.  Q,  B.  102,  26  L.  T. 
217,  4  W.  R.  245,  2  Jur.  N.  S.  375.  I£ofH£  I/uurance  Co.  v.  Baltimorr 
Water  Co,,  93  U.  S.  (3  Otto)  527,  541. 

{z)  Bobbins  v.  Fireman* s  Fund  Insurance  Of.,  16  Blatch.  (C.  Ct. 
U.  8.)  122. 

(«)  Lowell  Co,  V.  Safeguard  Fire,  88  N.  Y.  591  (1882). 

[b)  Fairchild  v.  Liverpool  and  London,  51  N.  Y.  65. 

(c)  Merrick  v.  Germania,  54  Penn.  277. 
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that  the  insured  shall  not  be  entitled  to  recover 
from  the  company  any  greater  proportion  of  the  loss 
or  damage  than  the  amount  insured  bears  to  the 
whole  sum  insured  on  the  property,  whether  such 
insurance  be  by  specific  or  by  general  or  floating 
policies  and  without  reference  to  the  solvency  or  the 
liability  of  other  insurers  (r/).  The  insurers  are 
liable  in  the  same  ratio  that  their  risks  bear  to  the 
total  risk  (e). 

It  is  doubtful  whether  in  case  of  an  insurance 
against  fire  on  goods,  with  a  clause  stipulating  for 
the  payment  of  only  a  rateable  proportion  in  case  of 
another  insurance,  if  the  assured  procures  another 
insurance  on  the  same  risk,  and  the  loss  is  less  than 
the  whole  amount  insured,  he  can  recover  the  whole 
loss  from  the  first  insurer,  or  only  a  pro  raid  payment 
from  each  (/). 

{i)  JoJinton  v.  Xorth  Brititth  and  Mercantile,  I  Holmes  (C.  Ct. 
r.  S.)ii7. 
(0  BarneJt  v.  Hartford  Co.,  3  McCrary  (U.  S.  Circ.  Ct)  226. 
(/)  Staceif  V.  Franklin  Fire,  2  Watts  &  Serg.  (Penn.)  506,  543. 
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Conditions  on   this  subject  are  obscure  and  little 
understood.     They  take  two  forms — 

(i)  A  condition  declaring  the  property  insured  to 
be  subject  to  the  conditions  of  average. 

(2)  A  condition  declaring  that  if  any  other  subsist- 
ing insurance  or  insurances  effected  by  the  insured 
or  any  other  person,  covering  any  property  by  the 
policy  in  question  insured,  either  exclusively  or 
together  with  any  other  property  in  and  subject  to 
the  same  risk,  should  be  subject  to  the  conditions  of 
average,  the  insurance  on  such  property  under  the 
policy  should  be  subject  to  the  conditions  of  average 
in  like  manner  (a). 

The  aim  of  those  conditions  is  to  prevent  under- 
insurance, just  as  conditions  relating  to  contribution 
seek  to  obtain  the  benefit  for  each  insurer  of  another 
insurance.  Each  particular  assured  being  bound  by 
the  condition  of  his  particular  policy,  it  follows  that 
where  several  insurances  have  been  made,  indirect 
compulsion  in  the  interests  of  the  general  body  of 
contributing  insurers  can  be  put  upon  persons  not 
boimd  to  a  particular  insurer,  through  the  insurer 
with  whom  they  have  contracted. 

The  conditions  of  averfijge  are  as  follows : — If  pro- 
perty is  declared  subject  to  average,  and  the  property 
covered  at  the  time  of  fire  exceed  the  sum  insured  at 


{a)  yarth  British  and  Merca tittle  v.  jAmdan,  Ltverptwl^  and 
1  Ch.  D.  569,  45  L.  J.  Ch.  548,  46  do.  537,  39  L.  T.  N.  S.  629. 
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the  time  of  the  fire,  the  assured  will  receive  on  his 
msurance,  not  the  whole  amount  of  the  loss  or  damage, 
but  only  such  portion  thereof  as  ascertained  by  a  rule- 
of-three  sum,  in  the  following  form  : — 

Value    of   property    covered  :  insured    amount : : 
damage  done  :  damage  payable. 

The  consequence  of  this  rule  is  to  make  the 
assured  his  own  insurer  as  to  a  rateable  portion  of 
the  loss,  determined  by  the  ratio  between  the  value  • 
of  the  goods  at  risk  at  the  date  of  the  fire  and  the 
amoimt  insured  thereon.  The  aim  of  the  condition 
is  to  enforce  full  insurance. 

The  rule  of  average  is  thus  stated  in  an  American  Rule  of  average, 
case: — In  prorating  loss,  under  a  policy  covering 
certain  property  also  covered  by  other  policies, 
which  include  additional  property  not  injured,  the 
proportion  to  be  borne  by  the  former  policy  is  that 
proportion  which  the  amount  thereof  bears  to  the 
total  amount  of  all  the  policies  (&). 

If  the  property  included  in  a  policy  subject  to  Policy  subject 
average  is  covered  by  other  and  more  specific  in-  k^^IS^iwh^^ 
surance,  which  applies  at  the  time  of  fire  only  to 
part  of  the  property  insured  by  the  first  policy  and  to 
no  other  property,  then  the  policy  subject  to  average 
only  insures  the  property  as  to  an  excess  above  the 
specific  policies,  and  that  excess  will  be,  if  need  be, 
subject  to  average. 

By  specific  insurance  is  meant  a  policy  or  policies  Specific  inaur- 
whereby  the  amount  insured  is  payable  irrespective*"^' 
of  the  value  of  the  property  within  the  risk  at  the 
tinae  (c). 

If  the  specific  insurances  cover  the  whole  property, 


(ft)  Page  v.  Sun  Ins.  Qffice,  74  Fed.  Rep.  203. 
(c)  Bunyoii  Fire  Ins.  2  and  144  et  seq. 
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the  insurer  by  a  floating  policy  will  not  have  to  con- 
tribute, nor  will  the  average  stipulations  bring  him 
under  any  liability  (rf). 

In  an  insurance  on  buildings  for  ;£^20oo,  and  furni- 
ture for  ;^2ooo,  separately  valued,  but  in  the  same 
policy,  it  was  stipulated  that,  in  case  of  any  other 
insurance  thereon,  the  assured  should  not  recover  on 
this  policy  any  greater  proportion  of  the  loss  than 
the  amount  assured  by  the  insurer  should  bear  to  the 
whole  amount  assured  thereon.  A  second  insurance 
was  taken  out  on  building  and  furniture  generally 
for  ;£^20oo,  and  in  this  case  the  first  insurers  were 
held  bound  to  pay  two-thirds  of  the  loss  caused  by 
a  fire,  and  not  permitted  to  contend  that  the  second 
insurance,  being  on  buildings  and  furniture  equally, 
must  operate  to  its  full  extent  on  both  or  either  (c). 

While  the  conditions  of  average  are  inserted  to 
ensure  full  insurance  on  fluctuating  amounts  of  goods, 
and  to  prevent  policy-holders  from  covering  by  their 
policies  goods  in  excess  of  the  amount  insured  there- 
by, a  similar  condition  is  inserted  in  some,  especially 
mutual  marine  policies,  and  in  Canada  and  the  United 
States  in  policies  on  houses,  &c.,  in  the  shape  of  a 
two-thirds  clause,  which  works  like  the  average  con- 
dition, as  will  presently  be  seen,  and  under  which  the 
amount  of  indemnity,  whatever  the  actual  amount 
insured,  is  restricted  to  two-thirds  of  the  value  of 
the  subject-matter  at  the  time  of  the  tire.  In  such 
a  case  the  value  of  house  or  goods  may  fluctuate, 
and  the  amount  recoverable  will  never  be  the  actual 
damage  done,  but  only  a  sum  not  exceeding  two- 
thirds  the  cash  value  of  the  premises,  and  in  any 
event  not  exceeding  the  amount  on  which  premium 


(d)  Fairchild  v.  Liverpool  and  Lond<m,  51  N.  Y.  65.  Per  emtra, 
Merrick  v.  Genua filuy  54  Perm.  277.  Pat/e  v.  Sun  Ins.  0Jice,6^Feil 
Kep.  194. 

(e)  Unitarian  Congregation  v.  Western  Asgnrance  Co..  26  U.  C. 
(Q.  B.)  175. 
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is  paid.  Thus,  if  a  building  were  insured  for  ;£"  1500, 
and  it  was  totally  destroyed  by  fire,  being  at  the 
time  worth  ;£^i8oo,  the  assured  would  under  such  a 
policy  recover,  not  ;^i5oo,  but  ;^i2oo  only  (/). 

Where  a  separate  insurance  is  effected  on  separate  Application  of 
properties,  and  the  two-thirds  value  clause  applies,  eiLnse  where 
the  insured  can  recover  only  the  two-thirds  of  the  f^JJJJJ^  ^^ 
damage  done  to  the  particular  property  injured,  and  separate 
not  two-thirds  of  the  whole  insurance  upon  it.    Thus,  ^^^^   ^' 
if  a  house  and  furniture  were  insured  for  ;^  15 00,  the 
house  at   ;^iooo  and   furniture  at  £500,  and  the 
former  were  wholly  destroyed,  the  amount  recover- 
able would  not  be  ;^iooo,  two-thirds  of  ;^i5oo,  but 
two-thirds  of  the  ;^iooo,  that  being   the   limit  of 
indemnity  for  the  house  (ff). 

Where  different  subjects  are  insured  at  separate  Different 
amounts  specified  under  one  policy,  containing  af^^%^\^ 
clause  that  the  company  shall  be  liable  to  pay  to  the  separate 

T  ■••■I/.     11  Ti  1  ••/»       amounts  Im 

assured  two-thirds  of  all  such  loss  or  damage  by  fire  same  poucy, 
as  shall  happen,  not  exceeding  the  aggregation  of  the 
amounts  insured,  and  amounting  to  no  more  on 
any  one  of  the  different  properties  than  two-thirds 
of  the  value  of  each  at  the  time  of  loss,  and  not  ex- 
ceeding on  each  the  sum  it  is  insured  for,  the  policy 
is  to  be  treated  as  a  separate  insurance  upon  each 
subject  of  insurance,  and  the  company  is  liable  only 
for  two-thirds  of  the  loss  on  each  subject,  notwith- 
standing that  the  loss  on  some  subjects  is  less  than 
the  amount  insured  thereon,  and  the  whole  loss  less 
than  the  whole  amount  insured  (h). 

Average  in  fire  policies  is  quite  a  different  thing  Difference  oi 
from  average  in  marine  policies.     In  the  latter  it^^^J^anj 
means  a  rateable  contribution  to  the  damage  caused  ^^• 

(/)  mUiamsan  v.  Oare  District  Mutual,  26  U.  C.  (Q.  B.)  145. 
Sec  Pott  V.  Hampshire  Mutual^  53  Maes.  (12  Metcalfe)  555. 

{g)  M^CullochY,  Gore  District  Mutual  Fire  In8ura7ice  Co,,  32  U.  C. 
(Q.  B.)6io. 

(A)  King  v.  Prince  Edward  City  Co,,  19  U.  C.  (C.  P.)  134 
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to  part  of  the  adventure  by  a  common  peril,  i.e.,  the 
whole  adventure  is  dealt  with  in  solido,  and  any  loss 
is  treated  as  lost  by  all,  to  be  apportioned  among  the 
co-adventurers  or  their  insurers,  if  any ;  whereas  the 
conditions  of  average  in  fire  assurance  aim  at  lessen- 
ing the  indemnity  payable  to  the  assured. 

Average  cUum  The  average  clause  in  a  fire  policy  works  in  the 
in  re  po  cy.  g^^jj^^  ^^y  as  the  rulc  for  estimating  the  amount  of 
the  insurer's  liability  on  a  valued  sea  policy.  In  the 
latter,  if  an  adventure  be  valued,  the  insured  is 
estopped  in  case  of  loss  from  saying  that  the  value 
exceeds  the  amount  in  the  policy. 

And  if  he  has  a  partial  loss,  he  will  only  receive  an 
indemnity  for  such  loss  calculated  by  the  following 
proportion  : — As  the  actual  value  is  to  the  actual  loss, 
so  is  the  insured  value  to  the  sum  recoverable. 

Thus,  if  a  ship  worth  ;£  15,000  be  valued  at 
;^i 0,000,  and  sutler  ;^5ooo  worth  of  damage,  not 
that  sum,  but  ;^3333  65.  8rf.  will  be  recovered  (t). 

So  if  in  a  fire  policy  subject  to  average  the  policy 
be  for  ;^i 0,000  on  goods,  and  ;^i  5,000  worth  of 
goods  be  within  the  risk  at  the  time  of  the  fire,  the 
assured  will  only  get  two-thirds  of  the  amount  of 
his  loss. 

Goods  in  A  marine  average  loss  on  a  valued  policy  would  be 

ii^rhtcrs.  adjusted  in  just  the  same  way.     And  the  same  prin- 

ciple is  applied  to  policies  on  goods  afloat  in  lighter 
canal  boats,  &c.  (k).  The  amount  at  risk  on  the  day 
of  loss  in  all  the  owner's  boats  containing  goods 
covered  by  the  policy  is  taken  (0,  and  the  amount 
payable  for  damage  to  any  lighter  is  calculated  as 


(0  Lewis  V.  RttckeVy  2  Burr.  1 167,  1 171,  per  Lord  Mansfield.  Irrintj 
V.  Manning^  i  H.  L.  C.  287,  305,  2  C.  B.  784. 

(k)  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  I  L.  J.  N.  S.  K.  B.  158. 

(/)  Joyce  V.  Kennard,  L.  R.  7  Q.  B.  78,  41  L.  J.  Q.  B.  17,  25  L.  T. 
N.  S.  932,  20  W.  R.  233.  See  also  Bucha/ian  v.  Llrerptwl^  Umdou 
and  Qlobe  Co,,  21  Sc.  L.  R.  696. 
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follows : — As  the  whole  value  of  goods  afloat  is  to  the 
damage  done,  so  is  the  whole  insurance  to  the  amount 


Thus,  if  there  be  ;^  10,000  of  goods  afloat,  and  the 
policy  is  for  ;^5ooo,  the  damage  done  being  ;^iooo, 
the  amount  payable  will  be  ;£5oo. 

In  policies  against  land  risks  each  different  loss 
must  be  declared  separately  as  it  arises.  But  in 
marine  policies  the  losses  of  each  voyage  are  declared 
at  the  end  of  the  voyage,  and  may  be  lumped 
together  (m). 

(jw)  Steicart  v.  Merc/Mnt  Marble  Co^  i6  Q.  B.  D.  619,  55  L.  J.  Q.  B. 
81,  S3  L.  T.  892,  34  W.  R.  208. 
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CHAPTER   XIL 

REINSTATEMENT. 

Option  to         The  position  of  insurers  under  a  contract  of  insurance 

reinstate.  \    ,  .  .  n    i    .  i 

Effect  of.         containmg  an  option  to  reinstate  has  been  well  laid 
down  as  follows : — 

The  insurers,  in  case  of  liability  arising  against 
them  on  their  contract,  had  an  option  as  to  the 
manner  in  which  they  would  discharge  their  liability. 
One  mode  looked  to  the  compensation  of  the  insured 
by  the  payment  of  damages  for  his  loss,  the  other 
to  the  restoration  of  the  subject  of  insurance  to  its 
former  condition.  It  could  not  have  been  contem- 
plated by  the  parties  that  both  methods  of  perform- 
ance were  to  be  pursued.  The  selection  by  the 
insurers  of  one  of  those  alternatives  necessarily  con- 
stituted an  abandonment  of  the  other  (a).  The 
election  of  the  privilege  of  restoration  involves  the 
rejection,  not  only  of  the  right  to  discharge  its  hability 
by  the  payment  of  damages  to  the  insured,  but  also 
those  provisions  of  the  contract  having  reference  to 
that  method  of  performance.  From  the  time  of 
such  election  the  contract  between  the  parties  becomes 
an  undertaking  on  the  part  of  the  defendant  to  build 
or  repair  the  subject  insured,  and  to  restore  it  to  its 
former  condition,  and  the  measure  of  damages  for  a 
breach  of  the  substituted  contract  does  not  neces- 
sarily depend  on  the  amount  of  damage  inflicted  by 
the  peril  insured  against  (6). 

If,  therefore,  the  insurers  elect  to  reinstate,  and 

(fl)  Tunes  Co,  v.  Hawke,  i  F.  &  F.  406,  28  L.  J.  Ex.  317. 
(ft)  Wynkoop  v.  Niagara  Fire^  43  Am.  Rep.  686,  91  N.  V.  478,  and 
cases  there  cited.    Murell  v.  Irving  Fire,  33  K.  Y.  429. 
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their  reinstatement  is  not  satisfactory,  they  cannot, 
it  seems,  plead  refusal  by  the  assured  to  arbitrate  as 
an  answer  to  a  claim  for  damages  in  respect  of 
improper  reinstatement  (c). 

By  the  old  Metropolitan  Building  Act  (d)  it  is  Reitistate- 
provided  that  insurers  may,  "  upon  the  request  (e)of  ^^^^^^^  m. 
any  person  or  persons  interested  in  or  entitled  unto  ^-  78.  »•  83- 
any  house  or  houses,  or  other  buildings,  which  may 
thereafter  be  burnt  down,  demolished,  or  damaged 
by  fire,  or  upon  any  grounds  of  suspicion  that  the 
owner  or  owners,  occupier  or  occupiers,  or  other 
person  or  persons  who  shall  have  insured  such  house 
or  houses,  or  other  buildings,  have  been  guilty  of 
fraud,  or  of  wilfully  setting  their  house  or  houses  or 
other  buildings  on  fire,  cause  the  insurance-money  to 
be  laid  out  and  expended,  as  far  as  the  same  will  go, 
towards  rebuilding,  reinstating,  or  repairing  such 
house  or  houses,  or  other  buildings  so  burnt  down, 
demolished,  or  damaged  by  fire,  unless  the  party  or 
parties  claiming  such  insurance-money  shall  within 
sixty  days  next  after  his,  her,  or  their  claim  is 
adjusted,  give  a  sufficient  (/)  security  to  the  insurers 
that  the  insurance-money  shall  be  laid  out  and  ex- 
pended as  aforesaid,  or  unless  the  said  insurance- 
money  shall  in  that  time  be  settled  and  disposed  of 
to  and  amongst  all  the  contending  parties,  to  the 
satisfaction  and  approbation  of  the  insurers." 

A  building  is  insured  as  a  building.     It  is  not  Building 
merely  the  material  that  is  insured,  but  the  bene-  ^^^  "* 
ficial  interest  of  the  assured  therein  (g)j  and  therefore, 
to  prove  a  total  loss,  absolute  destruction  of  the 
material  need  not  be  proved.     It  is  enough  to  show 

{c)  Wifnkoop  V.  Niagara  Fire,  supra. 

{d)  14  Geo.  111.  c.  78,  8.  83. 

{e)  Wimbledon  Park  Golf  Club  v.  Imperial  Ins,  Co.  (1902),  iSTimes 
L.  K.  815. 

(/)  Simpson  v.  Scottish  Union,  11  W.  B.  459. 

ig)  Oastellain  v.  Preston,  11  Q.  B.  D.  380  at  397,  per  Bowen,  L.  J., 
52  L.  J.  Q.  B.  366.  49  L.  T.  N.  S.  29,  31  W.  R.  557. 
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that  the  building  has  lost  its  identity  and  specific 
character  (h). 

sooiKj  of  R.  83.  It  was  for  long  thought  that  this  section  (s.  83) 
applied  only  to  property  within  the  bills  of  mortality, 
but  in  1864  the  Lord  Chancellor,  Westbury  (t),held 
that  it  was  of  general  and  not  merely  of  local  appli- 
cation. This  decision,  however,  is  of  doubtful  autho- 
rity both  as  regards  Scotland  and  Ireland  (k).  Lord 
Westbury,  in  the  same  case,  decided  that  the  power 
of  reinstatement  under  the  Act  applied  only  to 
houses  and  buildings,  and  such  fixtures  as  would 
pass  by  the  conveyance,  and  therefore  not  to  trade 
fixtures  removable  by  the  tenant.  The  whole  of  the 
Metropolitan  Building  Act,  except  ss.  83,  86,  is 
repealed  by  subsequent  statutes  (l). 

Under  the  statute  the  insurer  is  authorised  and 
required  to  reinstate  in  all  cases  of  suspicion  that  the 
assured  has  been  guilty  of  fraud. 

Insurer's  Further,  on  the  application  of  any  person  inter- 

reinstote'*  ^  cstcd  (vi)  in  the  property,  the  insurer  must  reinstate, 
unless  the  parties  interested  come  to  terms.  Any 
one  having  any  right  or  interest  to  or  in  the  pre- 
mises (n)  can  thus,  if  he  has  notice  of  an  insurance, 
stop  the  proceeds  thereof,  and  insist  on  their  being 
applied  to  the  restoration  of  the  premises  in  respect 
of  which  they  have  been  received.  It  was  probably 
intended  by  this  Act  to  prevent  landlords  who  had 
insured  from  receiving  the  whole  proceeds  of  the 
property  and  then  insisting  on  their  rent,  or  tenants 
from  insuring  the    freehold  value   and    by  receipt 


(A)  Jlitck  V.  Olobe  Insurance  Co.,  127  Mass.  306,  34  Am.  Rep.  376. 
WilUama  v.  Hartford  Co,,  35  Am.  Rep.  77. 

(0  Ex  parte  Goreley,  4  De  G.  J.  &  S.  477,  34  L.  J.  Bkcv.  I,  13 
W.  R.  60,  II  L.  T.  N.  S.  319,  5  N.  R.  22,  10  Jur.  N.  S.  1085. 

{k)  Wettmhigter  Fire  v.  Glasgow  Provident,  13  App.  Cas.  716. 
Afidretos  v.  Patjnvtic  ^Society,  18  L.  R.  Ir.  355,  and  ante,  p.  236. 

(Q  7  &  8  Vict.  c.  84 ;  18  &  19  Vict.  c.  122  ;  28  &  29  Vict.  c.  90,  s.  34. 

(/«)  Paris  V.  Gdham  (181 3),  Cooper  56,  per  Grant,  M.U. 

(«)  See  Ex  parte  Cforeley,^ supra,     Ver?wH  v.  Suiit/t,  5  B.  &  Aid.  i. 
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thereof  exercising  a  kind  of  power  of  sale  of  premises 
in  which  they  had  but  a  limited  interest  (o). 

In  Bayner  v.  Preston  (p)  James,  L.  J.,  expressed  his 
opinion  that  the  effect  of  this  Act  was  to  make  the 
insurance  on  the  property  on  behalf  of  all  interested; 
and  he  said  that  he  had  never  known  any  question 
raised  as  to  the  interest  of  the  tenant.  But  in 
CadcUain  v.  Preston  (q)  Bowen,  L.J.,  emphatically 
dissents  from  this  view. 

If  the  notice  to  reinstate  is  not  given  to  the  in-  Notice  to 
surance  company  before  the  money  is  paid  over,  it  ^^^*^^ 
comes  too  late,  and  the  money  cannot  be  followed 
by  the  person  giving  such  notice  (r),  unless  ho  is  a 
mortgagee  (s),  nor  can  he  make  any  claim  on  the 
msurers  in  such  a  case. 

If  the  insurers  are  given  notice  and  will  not  re- 
instate, the  remedy  is  by  mandamus  (t). 

The  insurers  can  reinstate  on  their  own  account  Rcinstatemene 
mdependently  of  quarrels  between  persons  interested  ^^*'^*^^'  "*'**^- 
in  the  property.  And  our  Courts  would  probably, 
as  in  Scotland  (w),  refuse  an  injunction  to  restrain 
the  insurers  from  reinstating  in  such  a  case;  for 
"the  duty  of  the  insurance  company  to  see  the 
money  so  laid  out  is  twofold — first,  in  the  interest 
of  the  public  to  prevent  fraud;  and  secondly,  in 
their  own  interest,  because    no  more  ought  to  be 

(0)  See  CiMtellain  v.  Preston,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366, 
49  L.  T.  N.  S.  29,  31  W.  R.  557,  and  ^^ihlo  v.  Xorth  America  In- 
durance,  1  Sandford  (N.  Y.  Ch.)  551. 

{p)  liayner  v.  Preston,  18  Gh.  D.  15,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S. 
87,29W.  R.547. 

(?)  II  Q.  B.  D.  399. 

(r)  Edwards  v.  West,  7  Ch.  D.  858,  47  L.  J.  Ch.  463,  26  W.  R.  507. 
Leeds  V.  CJteetham,  i  Sim.  146.  Lees  v.  Whiteley,  2  Eq.  143,  35 
L.  J.  Ch.  412,  14  L.  T.  N.  S.  472. 

(*)  Conveyancing  Act,  1 881. 

(t)  Simpson  V.  Scottish  Union,  8  L.  T.  N.  S.  112,  32  L.  J  Ch.  329, 
I  H.  &  M.  618,  II  W.  R.  459,  9  Jur.  N.  S.  711,  i  N.  R.  537.  But  see 
\\'imhUdon  Park  Golf  Club  v.  Intperial  Ins.  Co.  (1902),  i8  Times 
L.  Rep.  815. 

(«)  Bissett  V.  Royal  Exchange,  i  C.  S.  C.  (ist  series)  175. 
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Interpleader 
by  Insurer. 


Insurer  not 
bound  to  pay 
landlonl  wlio 
reinstates. 


laid  out  than  was  sufScient  to  erect  buildings  of  the 
former  character  and  description  "  (.>;). 

It  was  held  that  the  insurance  company  could 
interplead  in  a  case  where  the  landlord  brought  an 
action  against  them  on  the  policy,  and  the  tenant 
required  them  to  reinstate  (y). 

A  landlord  cannot,  under  14  Geo.  III.  c.  78,  s.  83, 
rebuild  his  houses  and  then  require  the  insurance 
company  to  pay  for  them.  Nor  can  a  tenant  who 
has  covenanted  to  insure,  and  has  mortgaged  his 
interest,  rebuild  and  then  claim  the  policy-moneys 
in  reduction  of  the  cost  of  rebuilding  as  against  such 
mortgagee  («). 

Notwithstanding  the  Act,  fire  policies  usually,  if 
not  invariably,  contain  a  condition  as  to  reinstate- 
ment, giving  the  insurers  an  option  to  reinstate  if 
they  so  think  fit.  This  condition,  as  usually  drawn, 
is  not,  we  think,  merely  declaratory  of  the  power 
possessed  by  the  insurers,  under  s.  83,  to  reinstate 
under  circumstances  of  suspicion,  but  enlarges  their 
power,  and  enables  them  to  reinstate  when  in  their 
discretion  they  think  proper.  The  reservation  of 
this  option  is  as  old  as  the  case  of  SadLers  Company 
V.  BadcQck  (a). 

\nien  and  how       If  ^^^  iusurors  do  not  rebuild  within  a  reasonable 
roiMtote"*"*'     time  after  signifying  their  election  to  reinstate,  they 
may  be  sued  on  the  policy  (b). 

If  the  insurer  undertakes  to  reinstate,  he  must 
either  make  the  new  buildings  as  good  as  the  old,  or 
expend  all  the  policy-moneys  in  a  proper  manner  on 


Condition  in 
policy  as  to 
rcinstatinjif. 


(j?)  Simpson  v.  Scottish  Union,  I  H.  &  M.  61S,  32  L.  J.  Ch.  329, 
8L.  T.  N.  S.  112,  II  W.  R.459. 

(y)  Paris  v.  Gilliam,  Cooper  Ch.  Ca.  (181 3)  56. 

(r)  Simpson  v.  Scottish  Vnum,  ubi  supra,  Gordon  v.  Ingram, 
23  L.  J.  Ch.  478. 

{a)  2  Atkyns  554. 

[b)  Home  Mutual  v.  Garfield,  14  Am.  Rep.  27,  60  lUinoU  124. 
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the  rebuilding  (c).  If  he  fails  in  this,  he  is  liable  to 
an  action  by  the  assured  for  the  defective  quality  of 
the  work,  and  must  compensate  him  for  it,  but  not 
to  an  injunction  restraining  him  from  rebuilding 
improperly  (d). 

Where  a  fire  policy  contains  a  clause  that  the  Reinstatement 

...J  J  ji.  J  where  total  or 

company  may  reinstate  damaged  or  destroyed  pro-  partial  low, 
perty,  the  company  may,  if  the  property  is  destroyed,  ^hiL^^^SSnot 
replace  the  things  by  others  which  are  as  good.     If  be  replaced  in 
the  goods   insured    are    not    destroyed,   but    only* 
damaged,  the  company  may  restore   them   to  the 
place  and  condition  they  were    in  before  the  fire, 
and  if  the  clause  says  nothing  about  locality,  and 
the  things  insured  cannot  be  put  back  where  they 
were  before  the  fire,  the   assured  may  require  the 
company  to  reinstate  within  a  reasonable  distance  of 
the  former  locality  (e). 

In  Alchorn  v.  SavUe  (/),  a  case  in  which  the  pro- 
visions of  the  Building  Act  made  it  impossible  to 
rebuild  the  house  as  it  was  before  the  fire  (^),  it  was 
held  that  the  company  might  be  sued  for  compensa- 
tion for  the  injury  sustained  by  reason  of  the  inferior 
value  of  the  premises  erected  by  the  company.  In 
that  case,  the  Vice-Chancollor  said  :  **  The  insurance 
company  acted  under  a  mistake  when,  instead  of 
paying  the  sum  insured,  they  elected  to  rebuild  the 
premises.  They  could  not  place  their  property  in 
the  same  situation  as  that  in  which  it  was  before  the  insurers  mnst 
fire.  The  Building  Act  prevented  them  doing  ^»\TJmu^, 
In  truth,  therefore,  they  had  no  option  :  they  ought  ®'  p*^- 

(r)  Parker  v.  EagUy  75  Mass.  (9  Gray)  152,  Cf,  Insurance  Co,  v. 
Hope,  58  niinois  75,  1 1  Am.  Rep.  48,  and  (in  Scotland)  Sut/ierland  v. 
*«»  FirBj  24  Scot.  Jur.  440,  14  C.  8.  C.  (2nd  series)  775. 

{d)  Home  Insurance  v.  T/iompson,  i  U.  C.  (Err.  &,  App.)  247. 

(e)  Anderson  v.  Commercial  Uni4)n  Assurance^  55  L.  J.  Q.  B,  146, 
34  W.  R.  189,  2  Times  L.  R.  191.  aV.  8.  W,  Bank  v.  Royal  Ins.  Co., 
2  N.  Z.  (Sup.  Ct.)  337. 

(/)  4  L.  J.  0.  8.  Gh.  47.     Reported  also  6  Moore  C.  P.  202  note. 

ig)  See  also  Braum  v.  Boijal,  i  £.  &  E.  853,  33  L.  T.  134,  7  W.  R. 
479.  28  L.  J.  Q.  B.  275,  5  Ju'-  N.  S.  1255.  Sail  v.  WriglU,  E  B. 
k  £.  746.    Pollock  on  Contracts,  376  (3rd  ed.). 
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to  have  paid  the  money*'  (A).     In  America  election  to 
rebuild  is  held  to  amount  to  a  contract  to  rebuild  (t). 

If  the  insurers  do  not  reinstate  properly,  the 
assured  is  not  bound  to  accept  the  building.  They 
cannot  put  up  what  they  like  in  lieu  of  the  building 
destroyed,  but  must  put  it  up  as  it  was  before  (A)« 

If  they  do  elect  to  reinstate,  and  a  fire  occurs 
during  reinstatement,  it  would  seem  that  the  com- 
pany are  their  own  insurers  till  the  reinstatement  is 
complete,  and  must  commence  reinstating  de  rurco, 
and  cannot  charge  the  assured  with  the  cost  of  the 
second  fire  (/).  And  even  if  this  were  not  so,  in  cases 
of  partial  destruction  the  insurers  would  still  be 
liable  for  the  balance  of  the  amount  assured  and 
not  expended  in  reinstatement. 

If  the  insurers  do  elect  to  reinstate,  the  assured 
cannot  refuse  to  let  them  do  so  and  rebuild  himself, 
and  claim  against  them  (7n).  They  have  the  right 
so  to  elect  under  the  statute  or  poUcy,  or  both.  This 
applies  equally  to  insurance  on  chattels  (n). 

In  America  no  allowance  new  for  old  is  permitted. 
In  Ireland  the  contrary  seems  to  have  been  de- 
cided (o). 

If  a  landlord  effect  an  insurance,  and  there  is  a 
collateral  agreement  between  him  and  the  tenant 
that  he  shall  apply  the  insurance-money  in  rebuild- 
ing the  premises,  such  an  agreement  will  be  good 
without  any  new  consideration  on  the  tenant's  part 

(/<)  See  Brady  v.  Stfrth-Wegtern  In»nrance  Co.,  ii  Mich.  425. 

(i)  Morell  v.  Irring  Insurance  Co.,  33  N.  Y.  429.  fc?ee  also  Bifdfr 
V.  Comntomcealth,  52  Barb.  (N.  Y.)  447.  Tim&f  Co,  v.  Hawke,  i  F. 
&  F.  406,  28  L.  J.  317. 

{h)  Alley n  v.  Lti  Otmpagnif-  d^  Quebec,  1 1  Lr.  Can.  Rep.  394. 

(/)  Smith  V.  Colonial,  6  Victoria  L.  R.  20a 

(/«)  BeaU  V.  Home  Insurance  Co.^  36  N.  Y.  522. 

(/t)  Ariderson  v.  Commercial  Union,  55  L.  J.  Q.  B.  146,  34  W.  R. 
189,  2  Times  L.  R.  191. 

00  Brinley  v.  Xational,  52  Mass.  (ii  Met.)  195.  Vanct  v.  Fottter, 
I  lr.  Circ.  Rep.  47-51. 
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beyond  his  acceptance  of  the  lease,  and  probably 
without  being  put  into  writing  {p  ),  and  the  landlord 
would  therefore  be  under  an  obligation  to  apply  the 
proceeds  of  the  said  policy  towards  reinstatement. 

The  effect  of  an  election  to  reinstate  is  to  make  a  Eiectton  to 
contract  to  reinstate,  and  to  put  the  insurer  into  the  ''®*'**^*®- 
same  position  as  if  he  had  originally  contracted  to 
do  so.  If  reinstating  is  at  the  time  of  election  lawful 
and  possible,  but  subsequently  becomes  impossible, 
the  insurers  will  be  liable  in  damages  as  for  breach 
of  a  contract  to  reinstate  {q). 

Acceptance  by  the  insurer  of   an  order   by  the  order  by 
assured  to  pay  the  loss,  if  any,  to  a  third  person  will  J^urers  to  pay 
not  affect  the  right  statutory  or  contractual  of  the  ^^'^  p^"**^- 
insurer  to  reinstate,  such  order  operating  merely  as 
an  assignment  of  the  claims  of  the  assured  under 
the  contract  (r). 

But  if  the  insurers  once  agree  to  pay,  their  election  Election, 
to  reinstate  is  gone,  and  they  will  not  subsequently  be 
allowed  to  exercise  it  (a). 

Where  A.,  an  incumbrancer  on  premises,  insured  Suijeeqiient 
them  agamst  nre,  and  prior  mcumbrancers  also  m-  entitled  to  \» 
sured  in  other  offices,  the  premises  having  been  Sthou^i^^or 
burnt,  the  prior  incumbrancers  were  paid  an  amount  incnmbranoera 

tt*  •  •  1  •  \     p  i/»       y^Bidi  been  x^id 

sufficient  to  remstate  the  premises ;  before  the  fire  enongb  to 
their  value  was  adequate  to  satisfy  all  the  incum-  '®*^**'®- 
brancers,  but  after  the  fire  it  was  so  reduced  that  A. 
was  left  entirely  uncovered,  and  he  was  adjudged  to 
be  entitled  to  receive  from   the  insurers  the  full 
extent  of  his  loss  {t). 

ip)  Pollock,  Contracts  412  (7th  ed.). 

iq)  Broum  y.  BoyeU  Insurance  O.,  above  cited,  Erie,  J.,  dissenting. 

(r)  Tolman  y.  Manufacturers'  Insurance,  55  Mass.  (i  Cueh.)  73. 

(»)  Scottish  Amicable  Association  y.  Northern  Assurance,  21  Sc.  L.  B. 
189,  II  C.  &  C.  (4th  series)  287.  And  see  N,  S.  W.  Bank  v.  Boyal 
Ins,  Co.,  2  N.  Z.  (Sup.  Ct)  337. 


(t)  Westminster  Fire  v.  Olasgow,  <^r.,  13  App.  Cas.  699. 
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CHAPTER  XIIL 


RE-INSURANCE. 


Insurer  has 
■uffloient 
IntereBt  to 
le-inanre. 


A  CONTRACT  to  insure  (a)  gives  the  insurer  an  insur- 
able interest  whicli  will  support  a  re-insurance  (i)  to 
the  full  amount  of  his  liability  on  the  original  policy. 
French  authorities  hold  that  his  interest  is  less  than 
that  of  the  assured  by  the  amount  which  he  has  re- 
ceived in  premium,  since  that,  having  been  received, 
is  not  a  risk  (c).  But  the  real  question  is  not  what 
has  been  received,  but  what  may  have  to  be  paid.  If 
the  assured  has  no  insurable  interest  his  insurer  has 
none  to  re-insure  (d). 


Ifatvreof 
xe-insanaoe. 


Re-insurance  is  only  a  modification  of  the  contract 
of  insurance,  and  as  such  is  within  the  powers  of  a 
company  authorised  to  make  contracts  of  insurance. 
It  is,  in  fact,  insurance  by  the  first  insmrer  of  his 
interest  in  the  risk  created  by  his  contract  to 
insure  (e).  Like  the  original  contract,  it  insures  the 
goods,  buildings,  or  Uves  first  insured,  though  the  in- 
terest in  the  two  insurances  differs  (/).  Where  a  form 
of  insurance  is  lUtra  vires,  the  same  applies  to  that 
form  of  re -insurance  (g) ;  and  it  may  therefore  be 
doubted  whether  a  corporation  not  authorized  to 


{a)  Mackenzie  v.  T^^tittoorth,  45  L.  J.  Ex.  233,  L.  R.  I  Ex.  D.  36, 
33  L.  T.  N.  S.  655,  24  W.  R.  287. 

(ft)  yew  York  Bowery  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359. 
Afutvul  Safety  Co.  v.  Honey  2  N.  T.  (Comstock)  235. 

{0)  Pothier,  par  Dupin,  vol.  4,  p.  450  (1835  ed.). 

{d)  Colonial  Ineurance  Co,  v.  Adelaide  Marine  Co.,  12  App.  Gas.  135. 

[e)  Uzielli  v.  Boeton  Inturance  6b.,  15  Q.  B.  D.  17.  Re  Aorwich 
Suitable  Fire,  i-c,  57  L.  T.  243,  per  Kay,  J. 

(/)  New  York  Bowery  v,  New  York  Fire,  17  Wend.  (N.  T.)  359. 
Crowley  v.  Coken,  3  B.  &  Ad.  488,  per  Patteson,  J. 

O)  Same  case,  i  L.  J.  (N.  S.)  K.  B.  158. 
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take  marine    risks  could    re-insure    a   marine   risk 
against  fire  (A). 

Where  what  is  known  as  a  "  treaty  "  between  in-  Effect  oi 
surance  companies  as  to  re-insurances  is  entered  into,   '^^*^* 
it  does  not  constitute  an  amalgamation,  nor  a  partner- 
ship between  the  companies,  or  as  regards  third  parties, 
but  it  is  simply  an  agreement  of  agency  (i). 

A  company  for  whose  winding  up  an  order  has  OompMiy 
been  made  cannot  effect  any  more  policies,  whether  up MaWeto 
of  insurance  or  re-insurance.     In  such  a  case  re-  ™-*°*°"' 
insurers  by  any  policy  would  probably  not  be  bound 
to  do  more  than  return  the  premiums,  if  any,  paid 
to  them  (i). 

And  in  a  case  of  re-insurance  by  one  company  Betum  ot 
with  another,  where  the  latter  was  wound  up  whilst  c^l™  period 
risks  were  running,  no  losses  were  incurred,  and  the  ^'Jj^J^"^^ 
policies  soon  afterwards  expired ;  it  was  held   that  expiry  of 
the  assets  were  not  liable  for  a  return  of  that  part  ^  ^^' 
of  the  premiums  which  covered  the  periods  between 
the  date  of  the  order  to  wind  up  and  the  expiry  of 
the  policies  (I), 

The  contract  being  between  the  re-insured  and  Anured  not 
the  re-insurer,  the  assured  has  nothing  to  do  with  J^iS,JSinoe. 
it  except  so  far  as  it  guaran|pes  him  against  default 
by  his  own  insurer  (the  re-insured),  and  he  cannot 
sue  on  it  (m).  But  the  re-insurer's  liability  would 
be  discharged  by  payment  to  the  assured  of  the 
amount  of  his  loss. 

A  policy  of  re-insurance  on  a  life  is  essentially  a  Kngiiuh  view 

of  re-lnsuranoe 

la  Indemnity. 

(A)  Imperial  Marine  v.  Fire  Insurance  Corporatum^  4  C.  P.  D.  166, 
48  L.  J.  C.  P.  424,  40  L.  T.  N.  S.  166,  27  W.  R.  680. 

(i)  Re  Norwieh  Equitable  Fire  Assurance  Society,  3  Times  L.  R. 
781,  per  Kay,  J.,  57  L.  T.  242. 

(ik)  Carringtan  v.  Commercial  Fire,  14  N.  Y.  Sup.  CL  (i  Bosw.) 
152. 

(2)  Re  Jiortkem  Countiee  of  England  Fire  Insurance  Co.,  i  Timee 
L.Rep.  629. 

(m)  Carringtan  v.  Commercial  Fire,  tupra. 


^g2 


THE    LAWS   OF   INSURANCE. 


Aflsored  has 
no  lien  on 
re-lnonranoe 
policy. 


What  under- 
taken by 
re-inaorer. 


Proportion 
payable  by 
re-inanrer  of 
one  of  several 
ooncnrreut  or 
Buoceflsive 
policies. 


contract  of  indemnity,  even  independently  of  any 
terms  contained  therein  or  indorsed  thereon.  Con- 
sequently nothing  is  payable  to  the  re-insured 
company  until  proof  be  given  by  it  that,  the  sum 
originally  insured  has  actually  been  paid  (n). 

The  person  insured  under  the  original  policy 
cannot  claim  any  lien  on  the  re-insuring  policy,  and 
if  the  re-insured  company  becomes  insolvent,  the 
amount  of  the  re-insuring  policy,  if  paid,  must  go  in 
with  its  other  assets,  and  the  original  policy-holder 
can  only  get  a  dividend  if  those  available  for  the 
purposes  of  his  policy  are  deficient  (o), 

A  policy  of  re-insurance  is  an  agreement  by  way 
of  complete  or  partial  indemnity  to  the  insurer  on 
the  original  policy  (p).  It  presupposes  an  insurance 
effected,  and  the  liabiUty  of  the  re-insurer  is  con- 
tingent on  the  liability  of  the  insurer,  as  re-insurance 
is  really  a  contract  to  shift  liability,  and  its  subject 
is  the  risk  incurred  by  the  re-insured  (j). 

It  is  not  necessary  for  a  re-insurer  to  take  the 
whole  risk,  or  the  whole  amount  at  risk.  Thus  a 
marine  insurer  against  all  perils  of  the  sea  can  re- 
insure against  fire  only  (r),  and  keep  the  rest  of  the 
risk  on  his  own  shoulders. 

Where  insurers  grant  two  policies  on  the  same 
property,  the  total  amount  of  them  being  greater  than 
the  value  of  the  property  insured,  and  subsequently 
they  re-insure  on  one  of  such  policies  only,  the  amount 
of  the  re  insurer's  liability  will  depend  on  whether  the 

(n)  Be  AtheruBum  JUfe^  Ex  part«  Prince  of  Wales  Ajuuranee  Qo,r 
I  Johns.  633,  28  L.  J.  Ch.  335,  32  L.  T.  195,  7  W.  R.  137,  5  Jur.  N.  S. 

383. 

{0)  Cdrrinffton  v.  Commercial  Fire^  14  K.  Y.  Sup.  Ct.  (I  Bosw.)  152. 

ip)  Joyce  V.  Realm  C%>.,.L.  R.  7  Q.  B.  580,  586  per  Lush,  J.  Intur^, 
ancfi  Co,  V.  Ifuuraiice  Co.,,  43  Am.  Rep.  413.  Uiielli  v.  Boston  Ofj 
15  Q.  B.  D.  II. 

(3')  ^Mkttial  Safety  v.  Hirne,  2  K.  Y.  (Comstock)  235. 

(r)  ImpeHal  Marine  v.  Fire  Insurance  Corporatio^n^  4  C.  P.  D.  l66» 
48  L.  J.  C.  P.  424,  40  L.  T.  K.  S.  166,  24  W.  R.  680. 
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insurer's  policies  are  concurrent  or  successive  (5).  If 
the  insurances  are  concurrent,  the  re-insurer  will  have 
to  pay  such  proportion  of  the  whole  loss  as  is  equal  to 
the  proportion  which  the  re-insurer's  policy  bears  to 
the  whole  sum  insured.  In  this  case  if  goods  of  the 
value  of  ;^ 1 200  are  iosured  to  the  amount  ;^iSoo  by 
two  policies  for  ;^  1000  and  ;^50o  respectively,  and  the 
latter  policy  only  is  re-insured,  the  re-insurer  will 
have  to  pay  ;^4oo.  If,  however,  the  insurances  are 
successive,  and  the  second  policy  is  re-insured,  the  re- 
insurer will  have  to  pay  (so  far  as  the  sum  re-insured 
suffices)  the  amount  remaining  of  the  loss  after  the 
first  poUcy  has  been  fully  applied  in  satisfying  it.  E,g,, 
if  goods  of  the  value  of  £1200  are  insured  by  two 
policies  successively  for  ;^iooo  and  ;^Soo,  and  the 
latter  policy  only  is  re-insured,  after  the  appropria- 
tion of  the  policy  first  applicable,  viz.,  the  ;^iooo 
poUcy,  there  will  only  remain  ;^200  to  be  paid  by 
the  re-insurer  in  respect  of  the  £s^^  policy. 

A  re-insurance  subject  to  all  clauses  and  conditions  sfleetof 
in  the  original  policy  and  to  pay  as  may  be  paid  there-  ^y^^y^ 
on,  attaches  when  the  original  policy  attaches  (0,  and  p^^" 
the  true  construction  thereof  seems  to  be,  that  it  is 
meant  to  make  the  re-insurer's  liabiUty  co-extensive 
with  the  liability,  and  not  with  the  ability  to  pay,  of 
the  insurers,  and  that  the  re-insuring  company  is  to 
have  the  benefit  of  any  deduction  by  reason  of  other 
insurance  or  salvage  that  the  original  company  would 
have  {u). 

Where,  therefore,  company  A.  insured  a  ship  and "  to  pay  m  may 
re-insured  part  of  the  risk  with  company  B.,  and**®^^* 
the    re-insurance   poUcy    contained    these   words : 
"subject  to  the  same  terms  and  conditions  as  the 
original  policy  and  to  pay  as  may  be  paid  thereon," 
the  A.  company  having   become  insolvent,  it  was 

(8)  Unwn  Marine  Co,  v.  Martin,  35  L.  J.  C.  P.  181. 

(t)  Joyce  y.  Bealrn  Co.,  L.  R.  7  Q.  B,  580. 

(tt)  Ex  parte  Norwood^  3  BisseU  (C.  Ct.  Q.  S.)  504,  518. 
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held  that  payment  by  them  was  not  a  condition 
precedent  to  their  recovery  against  B.  company  on 
the  policy  of  re-insurance  {x). 

Under  a  policy  of  re -insurance  of  half  the  risk 
with  this  clause,  "In  case  the  company,  for  any 
reason,  including  their  own  insolvency,  do  not  pay 
the  whole  or  any  part  of  any  claim,  the  underwriters 
shall  only  pay  in  the  same  proportion,"  and  the 
company  went  into  voluntary  liquidation  and  re- 
constructed with  the  approval  of  the  Court,  under  a 
scheme  whereby  the  assets  and  liabilities  of  the  old 
company  were  to  be  taken  over  by  the  new,  and  the 
liquidators  paid  ;^44,ooo  of  the  assets  of  the  old 
company  to  the  new  one.  and  directed  the  payment 
thereout  of  certain  creditors  including  the  assured, 
it  was  held  as  a  question  of  fact  that  this  was  a 
payment  by  the  old  company,  and  that  the  re- 
insurers were  liable  to  the  insurers  for  their  half  of 
the  sum  assured  (y). 

A  condition  to  pay  pro  raid  at  and  in  the  same 
time  and  manner  as  the  re-insured  does  not  amount 
to  a  provision  that  if  the  re-insured  is  insolvent  the 
re-insurer  is  only  to  pay  the  amount  of  the  dividend 
on  the  particular  insurance  available  from  the  assets 
of  the  re-insured.  The  condition  means  that  the  re- 
insurer shall  only  pay  at  and  in  the  same  time  and 
manner  as  the  re-insured  shall  pay  or  be  boxmd  to 
pay,  and  that  the  re-insurer  shall  have  all  the  advan- 
tages of  the  time  and  manner  of  payment  in  the 
first  policy  (z). 

Under  such  a  condition  the  re-insured  is  liable 
for  only  such  proportion  of  the  loss  as  the  amount 


(x)  Re  Eddjittom  Co^  (1892),  2  Ch.  423. 

(y)  Xe'pean  \7Marte7i,  11  Times  L.  R.  256  (and  C.  A.)  480. 

(z)  Cashau  v.  Xort/t-Wegtem  Insurance  Co,,  5  Bissell  (C.  Ct  U.  S.) 
476.  Insurance  Co,  v.  Insurance  Co,,  43  Am.  Rep.  413.  Re  Eddy- 
stone  Co.,  svpra. 
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of  the  policy  of  re-insurance  bears  to  the  amount  of 
the  original  insurance,  i.e.,  if  the  amount  of  the 
original  policy  is  ;^i 0,000  and  the  amount  of  the 
re-insurance  is  ;^5ooo.  the  re-insurer  is  only  liable 
for  50  per  cent,  of  the  loss  (a). 

The  practice  as  to  re-insurance  seems  to  be  to  payment  by 
insert  a  clause  in  the  policy  of  re-insurance,  that  if  e'JI^IS^himto 
the  re-insured  pays,  his  so  doine:  shall  be  evidence  ^^^  *«>™ 

ft?   .  1  t       t  .  /.  1  .  re-Insurer. 

sumcient  to   enable   him    to  recover  from   his  re- 
insurer (6).     And  it  would  seem    that  French  re-  French  rule, 
insurers  inserted  a  clause  authorizing  the  original 
insurers  to   make  bond  fide  a  voluntary  settlement 
and  adjustment  to  be  binding  on  the  re-insurers  (c). 

The  re-insured  will,  it  seems,  be  entitled  to  recover  Ke-insurer'H 
from  the  re-insurer  his  costs  of  defending  any  action  S^ion  by" 
brought  by  the  assured  under  the  original  policy,  if  *"''^^- 
the  re-insurer  does  not  on  notice  appear  and  defend 
such  suit  (rf). 

The  re-insured  may  either  wait  until  judgment  or 
proceed  at  once  against  the  re-insurer ;  and  payment 
is  not  a  condition  precedent  to  his  right  of  action  (e). 

But  where  the  re-insured  gave  the  re-innurer 
notice  that  he  meant  to  pay,  to  which  the  re-insurer 
gave  no  response,  it  was  held  that  the  re-insurer 
could  still  raise  all  the  defences  open  to  the  original 
insurer  in  an  action  against  him  by  the  assured  (/). 

(a)  Htme  Ins.  Co,  v.  Continental  Im,  Co,,  62  Hun.  (N.  Y.)  63. 

(h)  So  stated  in  Natumal  Harine  y.  Protector  Co.,  5  Victoria  L.  B. 
226, 229. 

(r)  Fothier  cited  in  yew  York  State  Co.,  I  Story  Rep.  (U.  S.)  458. 

(d)  Uzielli  V.  Bo$ton,  <J'<7.,  15  Q.  B.  D.  ii.  Hastie  v.  De  Peyster,  3 
Caines  (N.  Y.)  190.  Henry  Rifle  Barrel  Co.  v.  Employers'  Liability 
cb.,  27th  March  (1884),  Q.  B.  D.  New  York  Central  v.  Protection  Co., 
20  Barb.  (N.  Y.)  468. 

{p)  Re  EddytUme  Co.,»upra.  Hone  v.  Mutual  Safety  Co.,  3  N.  Y* 
Sup.  Ct.  (I  Sandford)  137. 

(/>  National  Marine  v.  Halfey,  5  Victoria  L.  R.  226.  New  York 
State  V.  Protector  Ineurance  Co.,  i  Story  Rep.  (U.  S.)  458.  See 
M'Kensie  v.  WliUworth^  i  Ex.  D.  36, 33  L.  T.  N.  S.  655,  24  W  R.  287, 
45  L.  J.  Ex.  233.    Joyce  v.  Realm  Co.,  L.  R.  7  Q.  B.  580. 
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ProofB. 
Conditions. 


Re-lnsared 
entitled  to 
his  reasonable 
and  necessary 
costs. 


Meaning:  of 
contribution 
elanse  In 
re-insuranoe 
policy. 


Condition  that 
re-lnsared 


The  re-insured  must  of  course  in  some  way  prove 
the  character  and  extent  of  his  loss  {g\  and  must 
fulfil  all  the  conditions  of  his  re-insurance  (A).  But 
it  has  been  held  in  Canada  that  he  may  to  some 
extent  waive  the  conditions  contained  in  the  original 
policy  without  defeating  his  recourse  to  his  re- 
insurer (i). 

The  re-insured  is  entitled,  besides  the  amount 
paid  by  him  for  the  loss  sustained  by  his  assured,  to 
be  indemnified  by  his  re-insurer  for  all  costs  and 
expenses  reasonably  and  necessarily  incurred  by  him 
to  protect  himself  and  entitle  him  to  recover  over 
against  the  re-insiirer.  But  if  in  a  clear  case  of 
loss  he  defends  without  reason,  he  will  not  get  his 
costs  (k). 

If  a  contract  of  re-insurance  contains  a  contribu- 
tion clause,  such  clause  will,  in  the  absence  of  specific 
words,  be  taken  to  refer  to  a  case  of  double  re-insur- 
ance only,  and  a  custom  for  re-insurers  to  pay  only 
such  proportion  of  the  loss  as  the  amount  re-insured 
bears  to  the  original  policy  will  not  be  admitted. 
The  custom  suggested  in  the  case  below  cited  (Z)  was 
that,  if  partial  re-insurance  were  eifected,  the  insurer 
should  only  pay  in  full  in  case  of  a  total  loss,  and  in 
a  partial  loss  should  only  pay  proportionally  in  the 
way  in  which  insurers  pay  under  an  average  clause. 
If  the  contention  in  the  particular  case  had  succeeded, 
the  re-insurer  would  have  made  what  was  a  contri- 
bution clause  work  as  an  average  clause,  and  have 
penalized  the  re-assured  for  not  shifting  the  whole  of 
his  liability. 

A  condition  that  the  re-insured  should  retain  a 

(g)  Yonkers  Fire  Co.  v.  Hoffvian  Fire  Co.,  6  Robertson  (Louis.)  3i6u 
•   (A)  yew  York  Central  v.  National  Proteeti^  20  Barb.  (N.  Y.)  468. 

(i)  Fire  Association  v.  Canada  Co.,  2  Ontario  481 . 

{k)  New  York  State  Co.  v.  Protector  Co.,.i  Story  Rep.  (U.  S.)  458, 
where  Story,  J.,  cites  the  jurists. 

(0  Mutual  Safety  Co.  v.  Bone,  2  N.  Y.  (Comstock)  235.  See  Uniofi 
Marine  v.  Martin,  35  L.  J.  C.  P.  181. 
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certain  sum  equal  to  the  amount  re-insured  on  other  ahonid  retain 
parts  of  the  same  property  only  means  that  they  are  SJ^nccs. 
to  forbear  from  re-insuring  so  as  to  reduce  their  own 
risk  below  the  stipulated  amount,  not  that  they  must 
guarantee  the  continuance  of  existing  insurances. 
So  if  the  insured  refuse  to  renew  a  policy  of  which 
the  re-insured  knows  nothing  till  after  fire,  the  con- 
dition is  not  violated.  To  construe  it  otherwise 
would  be  to  make  the  re-insured  go  on  insuring 
against  the  will  of  the  assured  (m). 

Where  the  re-insurance  is  on  part  of  the  original  where 
risk,  the  amount  retained  cannot  drop  without  the ^rtoYOTiginai 
re-insurance  dropping  too.      So  that    the  origiiial  retoln^^ 
insurers  must  retain  the  part  stipulated  if  they  wish  cannot  drop 

^     ,  1  .  ^  without 

to  keep  up  the  re-insurance.  re-inHurance 

dropping. 

But  where  the  amount  to  be  retained  is  a  separate 
risk,  though  involved  in  the  same  peril,  the  word 
'*  retain  "  will  not  be  construed  as  a  guarantee  that 
the  assured  will  keep  up  all  his  existing  policies  (71). 

The  re-insured  must  show  as  good  faith  as  if  he  Eqnai  grood 
were  seeking  insurance,  and  not   merely  re-insur- irom  rSnsored 
ance  (o),  as  the  latter  is  not  a  contract  of  suretyship,  l^!^ 
but  a  form  of  the  ordinary  contract  of  insurance 
whereby  a  person  who  has  guaranteed  the  safety  of 
another's  goods  may  have  his  own  liability  under  the 
first  guarantee  covered  by  a  second. 

Consequently,  if  information  possessed  by  the  re-  concealment, 
insured  and  material   to  the  risk  be  not  communi- 
cated to  the  re-insurer,  the  pohcy  of  re-insurance 
will  be  void.     In  some  cases,  therefore,  a  heavier 
obligation  to  disclose  may  fall  upon  the  person  seek-  Re-inmued 
ing  re-assurance  than  on  his  assured.     Besides  the  w^SLS^^^t 
information  giten  by  the  latter,  the  former  may,  at  ^^^^^  °' 

— "~ •■ — — —  character. 

•  (m)  Canada  InsuroMce  Company  v.   Northern  Imuranoe  Co.,  2 

U.C.(App.)373. 

(»)  Ibid,  .     . 

(a)  JV«o  York  Bowery  v.  Xew  York  Fire,  17  Wend.  (N.  Y.)  359. 
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the  time  when  granting  the  original  policy,  or  sub- 
sequently, learn  material  facts  as  to  the  risk,  and 
these  he  must  disclose  on  seeking  re-insurance. 
Thus,  though  the  original  assured  would  not  be 
bound  to  give  himself  a  bad  character  to  his  in- 
surers, such  insurers  would,  if  seeking  re-insurance, 
be  bound  to  disclose  what  they  knew  of  him  {p\ 
whether  learnt  before  or  after  they  granted  the 
original  policy. 

Whether  When  rc-insurancc  is  made  it  is  not  necessary  to 

^"2^^^  be  disclose  the  fact  that  the  policy  is  by  way  of  re- 
a reinsurance,  insurance  uulcss  such  fact  is  material {q).  It  seems 
to  be  usual  to  declare  that  re-insurance  is  sought  if 
such  be  the  fact,  but  there  is  no  custom  in  marine 
insurance  to  that  effect ;  for  marine  re-insurance  was 
illegal,  with  certain  exceptions,  till  1864  (r). 

Misrepreecntar  Misrepresentation  by  the  re-insured  will  avoid  the 
re^SigiM«d  as  to  poUcy.  Thus  whoro  one  company  re-insured  part  of 
hfhim***"^  its  risk  on  a  life,  stating  that  another  portion  would 
be  retained,  but  parted  with  the  rest  before  the 
first  re-insurance  was  completed,  the  contract  was 
avoided  (s).  But  representations  as  to  the  nature  of 
the  risk  will  not  help  a  re-insurer  who  has  formed 
his  own  judgment  of  the  nature  of  the  risk  (0- 

Notice  to  bt?  The  re-insured  must  also  give  notice,  if  required, 

re^tawured  of     of  Other  insurance  on  the  property  if  he  knows  of 
to?^nce«.       ^^  (^)-     ^^  ^^®  ^^®  below  cited  the  insurance  was 

{p)  New  York  Bowery^,  Xew  York  Fire,  17  Wend.  (N.  Y.)  359.  Su* 
Mutual  V.  Ocean  Co.,  107  U.S.  (17  Otto)  455. 

0/)  JitKenzie  v.  WhUwoHh,  2  Ex.  D.  36,  45  L.  J.  Ex.  233,  33  L.  T. 
655124W.  R.287. 

(r)  19  Geo.  II.  c.  37,  b.  4. 

(*)  Foster  v.  Mentor  Life,  3  E.  &  B.  48,  23  L.  J.  Q.  B.  145,  22  L.  T. 
305.    Traill  v.  Baring,  33  L.  J.  Ch.  521, 4  Giflf.  485, 10  L.  T.  N.  S.  215, 

12  W.   R.  678.    Louisiana  Mutual  Fire   Co.  v.  New   Orleam  Co., 

13  Louis.  Ann.  246.  But  see  Prudential  Co,  v.  Etna  Co.,  28  Blatdu 
(U.  S.  Circ.  Ct.)  223. 

(t)  Canada  Imurance  Co.  v.  Northern,  2  U.  C.  (App.)  373. 

(«)  New  York  Bowery  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359. 
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effected  on  an  ordinary  policy  with  "  re-insure  "  sub- 
stituted for  "  insure." 

It  would  seem   that  if    the  re-insurer's    poUcy  condition  timt 
stipulates  that  the  re-assured  may  recover  thereon  ^^^^^^ 
within  a  certain  time  after  the  loss,  such  time  will  ■Pf®^®^^ '^^^ 
run  from  the  injury  to  the  property,  and  not  from 
payment    under   the    original    policy    by   the   re- 
insured (x). 

If  the  insurance  policy  contains  a  condition  that  condition  as 
the  parties    assured    shall  furnish  certain  specific  ^^.^J[^|^^^ 
proofc  as  to  their  character,  circumstances,  and  loss,  ^^^^^00^ 
such  condition  is  complied  with,  in  contemplation  of  received  from 
law,  if  the  party  originally  insured   furnishes  such  ^ 
proof  to  his  immediate  insurers,  and  they  transmit 
the  same  to  their  re-insurers  (y). 

(ar)  "Be  EddyiftOTie  Co.,  1892,  2  Ch.  423,  PraviTuncd  Cb.  v.  Mna  Co., 
16  D.  C.  (Q.  B.)  145. 

(y)  Xew  York  Bowery  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359. 
Ex  parte  Norwood,  3  Bissell  (C.  Ct  (J.  S.)  504. 
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CHAPTER  XIV. 


OBLIGATION    OF  TENANTS   TO   INSURE. 


Tenant  for 
life  or  In  tall 
need  not 
Insure. 


A  TENANT  for  life  or  a  tenant  in  tail,  if  the  settle- 
ment contains  no  provision  or  obligation  as  to  the 
repair  or  insurance  of  buildings  on  the  settled  estates, 
is  not  bound  to  insure  or  to  reinstate  in  case  of 
fire  (a). 


When  entitled 
to  policy- 
money. 


Tenant  In  tall. 
Bemalnder- 


Proceeds  of 
policy. 


And  if  such  a  person  insures,  paying  the  premiums 
out  of  his  own  pocket,  he  has  been  held  entitled  to 
the  policy-moneys  as  against  the  remainderman  (b). 
This  was  first  decided  in  the  case  of  Seymour  v. 
Vemouy  the  facts  of  which  were  that  some  stables 
were  burnt  down,  and  it  was  thought  needless  and 
inexpedient  to  rebuild-  them.  The  Court  had  pre- 
viously ordered  the  insurances  to  be  kept  up  by  a 
receiver  for  the  benefit  of  all  parties  who,  in  the 
result  of  the  decision  of  the  Court  in  the  adminis- 
tration suit,  should  be  found  entitled.  And  Kin- 
dersley,  V.C,  held  that,  inasmuch  as  the  premiums 
had  been  paid  out  of  the  income  of  the  infant  tenant 
in  tail,  the  policy-moneys  were  his.  This  case  was 
followed  and  approved  by  Chitty,  J.,  in  Warvncker 
V.  Bretnall  (c),  where  a  mill  comprised  within  a  strict 
settlement  under  a  will  had  been  insured  on  account 
of  an  infant  tenant  in  tail  out  of  the  rents  of  the 
estate,  and  had  been  burnt  down.  The  proceeds  of 
the  policy  were  insufficient  for  rebuilding,  and  it  was 
not  thought  for  the  benefit  of  any  one  interested  in 


(a)  Mayner  v.  Pregtan^  i8  Ch.  D.  i,  50  L.  J.  Ch.  472,  44  L.  T. 
N.  S.  487,  29  W.  B.  547.    6  Anne,  c.  58  (31  Buflf.)  ;  14  Geo.  IIL  c  7S1 

(h)  Seymour  v.  Vernon^  21  L.  J.  Ch.  433,  16  Jur.  189. 
(r)  23  Ch.  D.  188 ;  see  also  31  W.  B.  520. 
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the  settled  estates  that  the  mill  should  be  rebuilt. 
The  learned  judge  held  that  the  policy-moneys 
belonged  to  the  infant  tenant  in  tail  as  part  of  his 
personal  estate,  and  were  not  to  be  treated  as  part 
of  the  real  property  comprised  in  the  settlement. 

With  the  greatest  respect  and  deference  for  those  wanoicker  v. 
learned  judges,  it  seems  that,  if  their  decisions  are  ^^^ 
correct,  a  limited  oAvner  may  insure  settled  property 
for  its  full  value,  and  in  case  of  fire  appropriate  to 
hLs  own  use,  not  only  so  much  of  the  insurance-money 
as  is  equivalent  to  the  value  of  his  own  limited  in- 
terest, but  also  the  balance  which  represents  the 
value  of  the  interests  in  remainder.  This  appears 
to  be  opposed  to  the  view  expressed  by  Lord  Justice 
Bowen  (rf),  who  says :  "  A  person  with  a  limited  in- 
terest may  insure  either  for  himself,  to  cover  his  own 
interest  only,  or,  if  he  so  mean  at  the  time,  he  may 
insure  so  as  to  cover  not  only  his  own  limited  interest, 
bat  the  interest  of  all  others  who  are  interested  in  the 
property.  It  is  a  question  of  fact  what  is  his  intention 
when  he  makes  the  policy.  But  he  can  only  hold  for 
so  much  as  he  intended  to  insure.  .  .  .  There  is  the 
Case  of  a  mortgagee :  if  he  has  got  the  legal  ow;nership, 
he  is  entitled  to  insure  for  the  whole,  but  even  if  he 
is  not  entitled  to  the  legal  ownership,  he  is  entitled  to 
insure  primd  facie  for  all.  If  he  intends  to  cover  only 
his  own  mortgage,  and  is  only  insuring  his  interest,  he 
can  only  retain  the  amount  in  which  he  has  been  in- 
demnified. If  he  has  intended  to  cover  other  persons 
besides  himself,  he  can  hold  the  surplus  for  those  whom 
he  has  intended  to  cover.  But  if  he  intended  to 
cover  himself  a]one,  and  if  his  interest  is  limited,  he 
cannot  hold  anything  beyond  the  amount  of  the  loss 
caused  to  his  own  particular  interest."  If  the  decisions 
in  Seymour  V.  Vernon  smd  Wartuicker  v.  Bretnall  are 


(<0  Cattellain  v.  Prewton,  ir  Q.  B.  I>.  380,  52  L.  J.  Q.  B.  376,  49 
I*  T.  N.  &  29,  31  W.R,  557.  See  also  CaUmeLLy,  Sladaeana^'  ir 
Canada  212.    Beekman  v.  Fulton,  66  Hun.  N.  Y.  72.     •,...• 
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Opinion  of 
Mr.  Davidson. 


Tenants  for 
years  not 
bound  to 
Insure. 


good  law,  it  is  submitted  that  one  class  of  limited 
owners — viz.,  the  tenant  in  tail — ^must  be  excepted 
from  what  the  Lord  Justice  says ;  and  a  tenant  in 
tail,  insuring  for  all  persons  interested,  may  receive 
and  retain,  not  only  so  much  of  the  insurance-money 
as  represents  the  value  of  his  own  interest,  but  also 
the  surplus  which  represents,  and  is  really  recovered 
in  respect  of,  the  interests  of  other  parties.  Even 
if  the  great  authority  of  the  learned  Lord  Justice 
did  not  seem  to  shake  the  decisions  in  Seymour  v. 
Vernon  and  Warwioker  v.  JBretnall,  the  considerations 
we  have  mentioned  would  make  these  decisions 
appear  to  us  far  from  convincing  or  conclusive. 
There  may  be  difficulty  in  estimating  the  proportion 
of  the  insurance-money  payable  to  the  tenant  in  tail ; 
but  why  should  not  the  whole  insurance-money  be 
treated  as  realty,  and  come  under  the  settlement  in 
lieu  of  the  property  destroyed  ?  This  would  avoid 
all  the  difficulty  of  apportioning,  and  protect  the 
rights  of  all  parties. 

Mr.  Davidson  (e)  says  "  that,  in  the  absence  of 
special  contract  or  obligation,  the  tenant  for  life  is 
not  bound  to' repair  or  rebuild  in  case  of  fire,  and  by 
parity  of  reasoning  is  not  bound  to  insure,  yet  it 
seems  that  if  he  insured  he  would  be  bound  to  lay 
out  the  money  in  rebuilding.''  It  would  seem  more 
accurate  to  say  that,  except  in  London,  he  could  not 
be  made  to  rebuild. 

Tenants  for  years  are  not  at  Common  Law  bound 
to  insure.  Their  legal  duty,  in  the  absence  of 
special  agreement,  is  merely  to  use  the  demised 
premises  in  a  proper  and  tenantable  manner,  and 
includes  no  obligation  to  reinstate  in  case  of  fire  (/). 
It  is  true  that  the  statute  of  Gloucester  seems  to 
have  been  construed  so  as  to  make  them  liable  in 


(e)  Precedents  CJonv.,  vol.  3,  pt.  i  (3rd  ed.),  p.  290,  note  (e), 
(/)  Ibid.  YoL  5,  pt.  I  (3rd  ed.),  542,  note  (a).    Sugden  Handy  Book. 
194  (8th  ed). 
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case  of  a  fire,  if  accidenta],  as  for  permissive  waste 
if  negligently  caused,  or  for  voluntary  waste  {g). 

But  by  14  Geo.  III.  c.  78,  s.  86  (A),  in  the  absence  Tenants  not 
of  any  contract  or  agreement  with  the  landlord,  they  acciden^i  fire, 
are  exempted  from  all  liability  for  accidental  fires 
"  occurring  in  their  houses,  chambers,  stables,  bams, 
or  estates,"  **  any  law,  usage,  or  custom  to  the  contrary 
notwithstanding." 

The  statute  is  mainly  local,  but  this  and  some 
other  sections  are  general  (t).  The  history  of  the 
section  well  illustrates  the  method  of  legislation  in 
this  country.  The  exemption  was  first  granted  as 
to  houses  and  chambers  only  in  1708,  by  6  Anne, 
^•58  (6,  7,  8)  (Ruflfhead,  c.  31),  for  a  limited  period, 
but  revived  and  made  perpetual  in  17 10  by  10 
Anne,  c.  24,  s.  i  (k\ 

In  1772  it  was  repealed  and  re-enacted  in  theHiBtoryof 
12  Gteo.  III.  c.  73,  s.  46,  a  Metropolitan  Building""  ^ 
Act.  In  1774  it  was  repealed  and  re-enacted  in  its 
present  form(Z),  except  the  provision  as  to  treble 
costs,  which  has  been  repealed  by  the  Statute  Law 
Revision  Act,  1861,  while  the  rest  of  14  Geo.  III. 
c.  78,  was  repealed  by  28  &  29  Vict.  c.  90,  s.  34  (a 
Metropolitan  Fire  Brigade  Act),  which  s.  34  was  in 
its  turn  repealed  by  the  Statute  Law  Revision  Act  of 
1875  (38  &  39  Vict.  c.  66).  Such  repeal  does  not, 
however,  revive  the  repealed  portions  of  14  Geo.  III. 
c.  78  (m). 

Though  now  clearly  not  liable,  except  by  contract.  Tenant's 
for  accidental  fire,  a  tenant  for  years  is  liable  «cS^"hro^h 

; his  negflis^noc. 

ig)  6  Ed.  I.  (A.D.  1278) ;  Bee  Davidson,  I.  c,  HamiUon  v.  Mevides^ 
2  Burr.  121 1  (1761),  per  Lord  Mansfield.    TurhervU  y.  /Stamp,  i  Salk. 

13. 

{h)  This  Aot  is  wholly  repealed,  except  this  section  and  s.  83. 

(0  FUliter  v.  Phippard  (1847),  n  Q.  B.  347,  per  Denman,  O.J. 
Richards  v.  Ikuto,  15  M.  &  W.  244. 

(i)  C.  14  (Ruffhead). 

(0  Piatt  on  Covenants  i8S. 

(w)  See  52  &  53  Vict.  c.  63,  s.  1 1. 
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May  Insiire 
against  fire 
through 
negligence. 


Protection  of 

ordinary 

policy. 


Tenant's 
liability  as 
insurer,  how 
created. 


Tenant  under 
covenant  to 
repair  bound 
to  reinstate. 


Insurance. 
Landlord  and 
tenant. 


delicto  at  Common  Law  for  damage  done  by  a  fire 
caused  by  his  own  negligence,  or  that  of  his  servants, 
to  the  property  of  his  neighbours  or  his  land- 
lord (?i),  and  such  liability  is  in  no  way  affected, 
lessened,  or  varied  by  s.  86  of  14  Geo.  III.  c.  78. 

In  virtue  of  this  liability  for  negligence  he  has 
an  insurable  interest  in  the  premises  occupied  by 
him,  and  he  may  lawfully  insure  against  his  own 
negligence  (0). 

Indeed,  an  ordinary  fire  policy  protects  against 
the  assured's  own  or  his  servant's  negligence  (except 
perhaps  the  very  grossest),  or  accidents,  or  arson  by 
others,  wherein  the  assured  has  no  complicity  (p). 

Landlord  and  tenant  may  contract  that  the  latter 
shall  be  liable  to  the  former  in  case  the  demised 
property  shall  be  destroyed  by  fire  (j). 

A  tenant  who  covenants  or  agrees  to  repair 
generally  makes  himself  an  insurer,  and,  if  the 
demised  premises  are  burnt  down  within  his  term, 
will  be  bound  to  reinstate,  and  is  liable  in  damages 
if  he  does  not  do  so.  It  does  not  matter  whether 
the  fire  originated  in  or  spread  to  the  demised 
premises,  nor  how  it  was  caused  (r). 

A  covenant  by  the  tenant  to  pay  any  extra 
premiums  exacted  in  consequence  of  work  done  or 
business  carried  on  by  him,  seems  to  apply  to  the 
ordinary  trade  of  the  tenant,  and  not  to  special 

(n)  See  Black  v.  Chrittchurch  Finanee  Co.  (1894),  App.  Gas.  48. 
Filliter  v.  Phippard,  11  Q.  B.  347.  VatiifkanY,  MenHre,  ^  Bing. 
N.  C.  468.  Turberril  r.  Stamp,  1  Salk.  13.  These  and  other  caaes 
bearing  on  this  subject  are  ably  and  exhaustively  discussed  in  Fur- 
long Y.  Carroll,  7  Ontario  (App.)  145,  and  in  EUliard  y.  Tkunton, 
8  Ontario  (App.)  514. 

(p)  Dobson  V.  Sothehy,  i  Moo.  &  Mai.  90,  93,  per  Tenterden,  C.J. 

Ip)  Midland  Insurance  Co.  y.  SntUk,  6  Q.  B.  D.  561,  50  L.  J.  Q.  B. 
329,  45  ^'  T^  N.  8.  411,  29  W.  R.  850. 

iq)  14  Geo.  III.  c.  78,  s.  86. 

(r)  Bullock  y.  Bomitt  (1796),  6  T.  B.  650.  Pym  y.  Blaekbur*, 
3  Yes.  Jun.  34.  Chesterfield  y.  Bolton,  2  Com.  627.  Bigbjf  y.  AMn- 
son,  4  Camp.  275.    Loaaer  y.  Kemp,  2  C.  &  P.  375. 
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acts  increasing  the  risk,  such  as  setting  up  steam- 
engines,  &c.  (s). 

A  devisee  for  life,  with  a  condition  against  com-  Devisee  for 
mitting  waste,  and  for  keeping  the  premises  in  good  in^rer?'^  ^ 
and  tenantable  repair,  is  under  the  same  liability  as  J'^S^Jd^f *^ 
a  tenant  bound  by  an  absolute  repairing  covenant,  limited  owner, 
and  the  remainderman  can  make  him  rebuild.     He 
cannot  do  so,  however,  unless  such  liability  is  im- 
posed on  the  devisee  by  the  settlement  under  which 
he  holdG  (0. 

The  trustee  in  bankruptcy  of  a  tenant  is  in  the  Tenant  when 
same  position  as  the  tenant,  save  for  his  power  of  Trtwi^Tn 
disclaiming  a  burdensome  tenancy  (u),  bankruptcy. 

The  tenant  who  has  covenanted  "  to  repair  and  insurable 
keep  in  repair "    has  an  insurable  interest    in  the  tenant  under 
premises  sufficient  to  support  a  poUcy  in  his  own  ^1^°^*^*  ^ 
name  for  the  fall  value  thereof.     Such  insurance  is 
in  effect  a  re-insurance  of  his  own  liability.     Con-  Position  of 
sequently  if  the  landlord  insured  too,  the  insurers  landlord  and^*^ 
would  not  be  entitled  to  demand  contribution  inter  se ;  tenant  insure 

,  separately. 

but  the  insurer  of  the  landlord  would  be  entitled 
either  to  subrogation  to  the  landlord's  rights  on  his 
covenant  against  the  tenant,  or  to  return  of  the 
policy-money  if  the  landlord  had  enforced  these 
rights  (aj). 

The   covenant   to   repair   makes    the  tenant   an  Effect  of 
insurer  to  the  full  value  of  the  premises  even  if  he  wpah-^nd  w 
also  covenants  to  insure  for  a  fixed  sum.    The  latter  '^^'^  ^^^ 
covenant   is   a  collateral  security    to  the  landlord, 
lessening  but  not  limiting  the  tenant's  liability,  as 

(*)  Duke  ofHamiUoTCs  Tinutees  v.  Fleming^  9  C.  S.  C.  (3rd  aeries) 
329,  and  also  Forbes  v.  Border  CountieSt  11  G.  S.  C.  (3rd  seriefl)  278. 
Piatt  V.  Kerry,  7  Lr.  Can.  Jur.  80. 

(0  Re  Skingley,  3  M'N.  &  G.  221,  per  Truro  C.  Gregg  v.  Chates, 
23  Beav.  33, 2  Jut.  N.S.  964,  per  Romilly,  M.R.  4  W.  R.,  735. 

(«)  46  &  47  Vict.  c.  52  8.  55. 

(a?)  Darrell  v.  TihUts,  5  Q.B.  D.  560,  50  L.  J.  Q.  B.  33,  29  W.  R. 
66,  42  L.  T.  N.  S.  797.    Andrews  v.  Patriotic  Ck).,  18  L.  R.  Ir.  355. 
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he    remains    absolutely  liable    to   reinstate  on   hLs 
covenant  to  repair  (y). 

It  is  consequently  advisable  to  exclude  from  the 
covenant  to  repair  the  case  of  loss  or  damage  by 
fire.  By  so  doing,  the  tenant  removes  from  himself 
all  liability  as  an  insurer,  and  limits  his  liability  to  the 
case  of  breach  of  his  covenant  (if  any)  to  insure  (z). 

A  covenant  to  insure  is  not  personal,  but  a  cove- 
nant to  do  something  in  respect  to  the  property 
demised,  and  is  available  to  assignees  (a)  of  the  re- 
version against  the  tenant  or  his  assignees  (6). 

The  landlord  is  never  in  England  an  insurer.  He 
is  not  bound  at  Common  Law  to  rebuild  in  case  of 
fire ;  in  fact,  he  cannot  enter  upon  the  demised  pre- 
mises during  the  term  except  for  breaches  of  the 
terms  of  the  lease,  and,  if  he  went  in  to  rebuild, 
would  be  a  mere  trespasser. 

If  the  landlord  insures  himself  against  any  risk 
not  thrown  on  the  tenant  by  the  contract,  and  a  fire 
.occurs,  the  tenant  has  no  equity  to  compel  him  to 
apply  the  proceeds  of  the  insurance  in  repair  of  the 
damage  (c).  Such  insurance  is  a  precaution  for  the 
landlord's  own  benefit.  He  alone  is  entitled  to 
benefit  by  it,  and  there  is  no  privity  between  the 
tenant  and  the  insurer. 

Temnt  cannot  If  the  landlord  has  covenanted  to  repair  the '  part 
Sd'^to-^'^  burnt  down,  the  tenant  can  only  sue  the  landlord  on 
*^!5SSta  of  hto  ^^*^  covenant,  and  must  go  on  paying  his  rent  in 
policy.  such  a  case  even  if  the  premises  are  burnt  down  (d). 

{y)  Dighy  v.  Athlnxon^  4  Camp  278  (181 5),  per  Ellenboroiigh,  C.J. 
Penmall  v.  Narborne,  Ti  Q.  B.  368.  17  L.  J.  Q.  B.  94, 12  Jur.  159. 

(c)  Wfiiffall  V.  Waters,  6  T.  R.  488.  See  the  covenants  in  Darrell  v. 
Tihli%  cited  iupra^  p.  30^. 

(a)  Bvllock  V.  Domitt,  6  T.  R.  65a     44  &  45  Vict.  c.  41,  s.  la 

(A)  Douglas  v.  Murphy  (1858),  16  D.  C.  (Q.  B.)  116.  Ver/um  t. 
Smith,  5  B.  &  Aid.  i.  Doe  v.  iiladmin,  6  Q.  B.  953.  Piatt  on  Cove- 
nants 183,  186-189. 

(/)  Leed^  v.  Clisetham  (1827),  per  Leach  M.R.,  i  Sim.  146,  15a 
50  L.  J.  O.  S.  Ch.  105.     Lofft  V.  Denis  (1859),  L.  J.  Q.  B.  168. 

U)  Leidt  v..  Oteethanfj  1  Sim.  146. 
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excluded. 
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But  though  it  is  doubtful  if  he  has  the  power  to 
attach    the   policy-moneys  when    they    have    once 
reached  the  landlord's  hands,  and  require  them  to 
be  employed  to  repair  the  damage  in  respect  of  which 
they  were  paid,  he  can,  as  a  person  interested  in  the  Tenant  can 
premises,  give  notice  to  the  insurer  (e)  to   employ  j^g^  to 
them  towards  reinstating  such  damage,  and  in  that  "^iwtate. 
way  obtain  what  he  seeks. 

"  The  law  of  Scotland  is  much  more  favourable  to  The  law  of 
a  tenant  than  the  law  of;  England.  In  England  it  ®^"""^- 
appears  to  be  the  rule  that  even  if  the  premises  let 
should  be  wholly  destroyed  by  fire,  the  tenant  must 
continue  to  pay  rent  for  the  term  of  his  lease.  In 
Scotland  a  much  more  reasonable  and  equitable  rule 
prevails.  If  the  premises  let  have  been  so  destroyed 
or  severely  damaged  that  they  have  become  no 
longer  fit  for  occupation  for  the  purpose  for  which 
they  were  let,  the  tenant,  being  deprived  by  damnum 
fatale  of  the  subject  for  which  he  agreed  to  pay 
rent,  is  free  from  the  obligation  to  do  so.  This 
equitable  rule,  however,  is  subject  to  conditions, 
one  of  which  is  that  the  part  destroyed  must  be 
essential  *'  (/). 

A  covenant  to  insure  is  now  a  usual  covenant  in  a  covenant  to 
lease,  which  a  landlord  is  entitled  to  have  inserted  JlJ^JJ^V' **  * 
in  pursuance   of  an  agreement  to  take  a  lease  with  c«vt"aut. 
the  usual  covenants.     And  the  lessee  cannot  demand 
to  have  it  qualified  by  an  exemption  from  the  rent 
if  the  house  is  destroyed  (g), 

A  covenant  to  insure  does  not  make  the  tenant 
an  insurer,  but  obliges  him  to  find  security  of  a 
certain  kind  to  protect  the  landlord  against  the  risk 
of  fire.  An  insurance  under  it  is  of  the  landlord's 
interest. 

ie)  14  Geo.  III.  c.  78,  s.  83/ 

(/)  Allan  V.  Jfariland,  20  Sc.  L:  R.  268.      Duff  v.  Fleming,  8 
C.  S.  C.  (3rd  series)  769. 
ig)  Sharp  V.  Milligan^  23  Beav.-  419. 
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Pom  of  The  covenant  to  insure  is  not  void  for  uncertainty 

JJ2J^'  ^  where  neither  the  words  against  fire  nor  the  name 
of  the  office  is  mentioned  (h).  It  is  usual  either  to 
name  particular  insurers  or  to  insert  the  words 
"  some  sufficient  office "  (i.e.,  solvent  insurers),  or 
*'some  office  to  be  approved  by  the  lessor/'  But 
the  most  satisfactory  method  is  for  the  lessor  to 
insure  and  charge  the  premiums  as  an  additional 
rent.  This  method,  if  with  the  addition  of  a  covenant 
by  him  to  spend  the  proceeds  in  reinstatement, 
leaves  nothing  to  be  desired. 

Damages  for  Damages  for  breach  of  a  covenant  to  repair  if  a 
Jj^^/to  fire  has  happened  are  measured  by  the  cost  of  re- 
Tepair.  buildiug  (i). 


Breach  of 
ooTenant  to 
insure. 


Damages  for  breach  of  a  covenant  to  insure  would 
be  the  amount  of  damage  done  by  the  fire  not  ex- 
ceeding the  specific  amount,  if  any,  for  which  the 
insurance  was  to  be  made  (k). 

Where  the  covenant  is  to  insure  sufficiently,  and 
it  is  broken,  and  a  fire  happens,  the  measure  of 
damage  is  the  value  of  the  buildings,  &c.,  that  being 
the  limit  of  a  sufficient  insurance.  Damages  must 
not  be  calculated  so  as  to  give  new  for  old. 

It  is  no  answer  to  an  action  for  breach  that  the 
landlord  might  have  insured  and  charged  the  pre- 
mium as  an  additional  rent,  since  the  landlord  is 
entitled  to  rely  on  the  oovenant  and  leave  the  tenant 
to  keep  the  buildings  insured  at  his  peril :  but  if  the 
tenant  breaks  his  covenant,  the  landlord  may  pay  the 
premium,  and  in  such  a  case,  if  a  loss  occurs,  the 
measure  of  damage  for  the  breach  will  be  merely 
the  amount  of  premiums  so  paid  (0. 


(A)  Doe  V,  Shewing  3  Camp.  134, 
(t)  Mayne  on  Damages  285  (7tli  ed.). 

(k)  Douglas  v.  Murphy^  16  U.  C.  (Q.  B.)  113.     Tate*  v.  Dunder, 
zi  Ex.  15. 
(2)  Douglas  Y.  Murphy,  16  U.  C.  (Q.  B.)  116. 
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Where  no  loss  has  occurred,  the  measure  of 
damages  is  what  it  would  cost  the  landlord  to  put 
himself  into  the  position  in  which  he  would  have 
been  but  for  the  omission  of  the  defendant  (m),  t.e., 
the  premium  paid  to  keep  up  an  existing  policy,  or 
obtain  a  fresh  one,  or  take  out  one  if  none  has  been 
effected  (n). 

The  Courts  of  Equity  used  to  hold  that  breach  of  Relief  fop 
a  covenant  to  insure  was  wilful,  and  one  for  which  covenant  to 
compensation  could  not  be  calculated  (o),  and  there-  *°«^®- 
fore  would  not  relieve  from  forfeiture  so  incurred. 
Hence  it  became  needful  to  pass  22  &  23  Vict.  c.  35, 
8s.  4-9.    No  forfeiture,  of  course,  was  worked  thereby, 
unless  so  stipulated ;  and  without  a  forfeiture  clause 
the  remedy  for  the  breach  was  merely  an  action  for 
damages. 

The  breach  must  be  substantial  to  work  a  for-  what  breach 
feiture.     Thus  an  insurance  in  the  lessor's  name  is  forfeiture, 
not  a  substantial  breach  of  a  covenant  to  insure  in 
name  of  lessor  and  lessee  (p). 

But  to  insure  in  joint  names  when  the  covenant 
is  to  insure  in  the  lessor's  would  be  a  substantial 
breach  (q),  since  the  lessee  could  in  such  a  case  give 
a  good  receipt  for  the  policy-moneys. 

To  leave  the  premises  uninsured  for  ever  so  short 
a  time  is  a  breach  (r). 

Where  a  breach  has  been  committed,  the  insurers  Forfeiture  not 

cured  by 
ante-datlngf 

(w)  Mayne.  Damages  295  (7th  ed.).  Cfuirles  v.  AUiii,  13  C.  B.  46-65,  ''®ce^P'- 
23  L  J.  C.  P.  197,  304. 

(x)  Charlton  v.  Driver,  2  B.  &  B.  345.  Quitter  v.  Maplesan,  9  Q.  B.  D. 
672,  52  L.  J.  Q.  B.  44,  47  L.  T.  N.  S.  561,  31  W.  R.  75. 

(0)  Rolfe  V.  Marris,  2  Price  206  note.     Piatt,  Covenants  192. 
*  {p)  ffavens  v.  Middletan,  10  Ha.  641,  17  Jur.  271,  i  W.  R.  256.  Doe 
V.  Peck,  I  B.  &  Ad.  428. 

iq)  Penniall  v.  Jlarbarne,  12  Jur.  159,  12  Q.  B.  368,  17  L.  J.  Q.  B. 
94. 

W  Sey  V.  Wyeh,  2  Gale  &  D.  569,  12  L.  J.  Q.  B.  83,  6  Jur.  559. 
I>oe  V.  Vlph,  13  Jur.  276,  18  L.  J.  Q.  B.  106. 
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cannot  cure  the  forfeiture,  if  any,  incurred  thereby, 
by  dating  back  the  receipt  (s)  for  the  premium. 

Broach  of  coTe-  If  any  couduct  of  the  lessor  induces  the  lessee  to 
when'So't*""^'  believe  he  is  doing  all  that  is  necessary  under  the 
B^ftop^i^if  covenant,  no  forfeiture  will  result  (0,  since  an  estoppel 
loBBor.  is  worked  by  the  lessor's  acts. 


Waiver  bj* 
lessor. 


Uelief  under 
C.  A.  1881. 


The  lessor  waives  the  forfeiture  if  he  accept  rent 
falling  due  after  knowledge  of  the  breach ;  but  the 
breach  is  a  continuing  breach,  and  the  waiver  oper- 
ates only  as  to  the  portion  of  time  prior  to  such 
waiver  (u).  22  &  23  Vict.  c.  35.  the  statute  govern- 
ing relief  figainst  breach  of  covenant  to  insure,  has 
been  repealed  by  44  &  45  Vict.  c.  41. 

Under  the  present  law  these  cases  are  only  im- 
portant to  show  what  amounts  to  a  forfeiture,  for  the 
High  Court  has  now  power  to  relieve  against  such 
forfeiture  on  such  terms  as  seem  just ;  and  no  stipu- 
lation or  provision  in  a  lease  can  in  any  way  exclude 
this  jurisdiction  (x).  The  Court  may  relieve  upon 
terms  such  as  an  injunction  against  a  future  breach, 
or  restitutio  in  integrum,  or  damages  estimated  in  the 
manner  already  indicated. 

It  may  be  further  observed  that  a  landlord 
cannot  now  succeed  in  his  action  for  a  breach  of 
covenant  to  insure,  if  he  seeks  a  forfeiture  in  such 
action,  unless  he  has  served  a  notice  on  the  lessee 
requiring  him  to  remedy  the  breach  and  to  pay 
a  money  compensation  for  the  breach ;  and  unless 
the  lessee  fails  within  a  reasonable  time  thereafter 
to  remedy  the  breach  to  the  landlord's  satisfaction,  if 
it  is  capable  of  being  remedied.    Forfeiture  therefore 

(0   WiUon  V.  WiUon,  14  C.  B.  616,  18  Jur.  581,  23  L.  J.  C.  P.  137. 

(t)  Doe  V.  Rtrwe,  i  Ry.  &  M.  343.     Doe  v.  Sutttyny  9  C.  &  P.  706. 

(v)  Doe  V.  Oladmn,  6  Q.  B.953.  Price  v.  Wortoood^  $  Jur.  N.S. 
472,  33  L.  T.  149,  7  W.  B.  506.    BridgeM  v.  Longman^  24  Beav.  27. 

(a?)  44  &  45  Vict.  c.  41,  8.  14  (2).  QuiUer  v.  Mapleson,  9  Q.  B.  D. 
672,  52  L.  J.  Q.  B.  44,  47  L.  T.  N.  S.  s6i,  31  W.  R.  75.  Woodfall's 
Landlord  and  Tenant  367  (17th  ed.). 
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for  breach  of  covenant  to  insure  is  now  virtually 
impossible  {y). 

Through  the  repeal  by  the   Conveyancing  Act,  Repeal  oi 
1881,  of  2  2  &  23  Vict.  c.  35,  ss.  4-9,  the  protection  c.%*  ^4-9!' 
(no  longer  really  needed)  of  an  assignee  of  a  lease,  to  ^fleets, 
whom  the  last  receipt  for  rent  has  been  produced,  is 
withdrawn.     On  the  other  hand,  the  landlord   no 
longer  has  the  benefit  of  an  informal  insurance  by 
the  tenant,  given  by  s.  7  of  that  Act. 

Where  the  tenant  covenants  to  insure  in  the  land-  Title  to 
lord's  name,  he  is  not  entitled  to  receive  the  policy-  co^w^t  to 
moneys  in  case  of  a  fire,  or  to  employ    them    in{°^^*^^ 
reinstatement,  or  to  reinstate  and  then  demand  the  name, 
policy-moneys  {z). 

It  may  even  be  doubted  whether  if  he  allows  the 
landlord  to  receive  the  money  he  can  insist  on  its 
being  employed  in  reinstatement  {a).  But  he  is 
clearly  entitled  to  serve  a  notice  to  reinstate  upon 
the  insurer,  and  by  that  method  to  obtain  the  bene- 
fit of  the  policy  (6).  And  the  landlord  has  the  same 
right  respecting  any  insurance  eflFected  by  the  tenant 
on  his  own  account  (c). 

Where  the  lessee  is  under  covenant  to  insure,  and  separate 
the  landlord  also  insures  the  same  interest  on  his  undiord  and 
own  account,  the  landlord  would  seem  to  be  covered  ^^^  ®"^* 
in  both  cases,  and  the  insurers  would  be  entitled  to 
contribution  inter  se,  where  the  insurances  exceeded 
the  whole  value  of  the  premises,  or  the  fire  was  only 
partial.     But  in  such  case   the  landlord   will   not 
be  allowed  to  increase  the  liability  of  the  tenant  or 
to  diminish  the  benefit  of  his  policy,  and  will   be 
obliged  to  bring  into  account  what  he  has  received 


I 


■y)  44  &  45  ^ict.  c.  4h  »•  14  (0- 

j:)  Garden  v.  Ingram ^  23  L.  J.  Ch.  478,  per  Lord  St.  Leonards. 

(a)  See,  however,  Reynard  v.  Arnold,  lo  Ch.  App.  386,  23  W.  R.  804. 

[h)  Under  8.  83  of  14  Geo.  III.  c.  78. 

(r)  Reynard  v.  Arnold,  supra. 
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on  his  policy  (d).  For  instance,  if  both  insured  for 
£500  on  a  house  worth  £700,  in  case  of  total  loss 
£350  would  be  paid  on  each  policy,  and  the  land- 
lord would  be  obliged  to  account  to  the  tenant  for 
;^i5o,  the  amount  whereby  the  benefit  of  the  latter  s 
policy  effected  under  a  covenant  in  his  lease  would 
be  diminished.  If  damage  were  done,  say  to  ;£ioo, 
each  would  receive  ;^5o.  But  the  landlord  would 
have  to  hand  over  the  ;^5o  which  he  received,  or 
spend  it  in  reinstatement. 

Where  a  tenant  being  under  a  covenant  to  repair, 
&c.,  but  not  to  insure,  does  insure,  such  policy  is  not 
an  insurance  of  the  landlord's  interest,  but  of  the 
tenant's  liability,  and  in  such  a  case  no  contribution 
would  take  place  between  the  insurers  if  the  land- 
lord insured,  and  the  tenant  would  not  be  harmed 
by  such  an  insurance  (e). 

Where  a  tenant  bound  to  insure  has  an  option  to 
purchase,  he  can  insist  on  the  proceeds  of  a  policy 
effected  by  him  being  taken  pro  tanto  in  satisfaction 
of  the  purchase-money  (/). 

A  covenant  to  pay  rent  continues  in  force  even 
after  the  destruction  of  the  property  in  respect 
whereof  it  is  payable  (g).  This  liability  gives  the 
tenant  who  incurs  it  an  insurable  interest  in  his 
rent  which  most  oflSces  are  willing  to  cover.  Where 
the  covenant  to  pay  rent  is  so  qualified  as  to  exclude 
this  liabiHty,  the  rent  will,  in  case  of  a  partial  loss, 
be  apportioned  (A).  But  even  a  covenant  excluding 
the  liability  to  repair  in  case  of  casualties  by  fire 


(d)  Reynard  v.  Arnold,  supra, 

(c)  Barren  v.  Tihhitz,  5  Q.  B.  D.  560,  50  L.  J.  Q.  B.  33,  29  W.  B. 
66,  42  L.  T.  N.  S.  797. 

(/)  Reytiard  v.  Arnold,  supra. 

(g)  llolzapfel  v.  Baker,  18  Vea.  115.  Baker  v.  Holzapfel,  4  Taunt 
45  (181 1).  Lofft  V.  2>«ew,  28  L.  J.  Q.  B.  171.  Packer  v.  QihhiM, 
I  Q.  B.  421.    Izon,  V.  Oorton,  5  Bing.  N.  C.  501  (1839). 

(A)  Taylor  v.  Caldwell,  3  B.  &  S.  826,  32  L.  J.  Q.  B.  164,  11  W.  B. 
726,  8  L.  T.  N.  S.  356. 
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will  not  remove  the  liability  for  rent  (i).  '  It  is 
therefore  prudent,  in  all  cases  where  liability  to  pay 
rent  in  case  of  fire  is  not  clearly  excluded,  for  the 
lessee  to  insure  his  rent. 

Where  a  tenant  is  in  no  way  responsible  in  case 
of  fire,  he  may  still  be  entitled  to  insure,  to  secure 
himself  against  loss  of  the  benefit  of  his  term  by  the 
happening  of  a  fire,  or  loss  of  premises  for  which  he 
is  liable  to  pay  rent  for  a  term.  But  the  value  of 
the  tenant's  interest  not  being  commensurate  with 
the  value  of  the  fee-simple,  he  could  not,  on  an  in- 
surance on  his  own  interest,  recover  the  fee-simple 
value  (k)  except  by  way  of  reinstatement.  To  hold 
otherwise  would  enable  him,  by  adequate  insurance, 
in  case  of  fire  to  put  himself  into  the  freeholder's 
shoes. 

Where  a  contract  is  made  to  insure  the  property  Covenant  to 
of  another,  and  that  is  burnt,  and   the  contractor  BanSup^y  of 
becomes  bankrupt,  the  owner  of  the  property  may  ^^^venantor. 
prove  in  the  bankruptcy  for  the  value  of  the  pro- 
perty lost.     It  does  not  seem  to  matter  whether  the 
contract  is  to  effect  an  insurance  or  one  to  be  liable 
for  damage  by  fire.     But   the   claim  of  the  owner 
must  arise  from  damage  suffered  before  the  bank- 
ruptcy.    It  might  at  first  seem  a  mere  claim  for 
unliquidated   damages,  but  the   Court   in  the  case 
cited  below  held  that   the  quantity  and  quality  of 
the  timber  was  settled  before  the  bankruptcy,  and 
that  the  value  was  regulated  by  the  market  price, 
and  that  a  proof  for  its  value  at  that  price  was 
admissible  (Z). 

(0  Belfour  v.  Weston^  i  T.  K.  310  (1786),  and  Pender  v.  Ainaley 
(1767)  therein  cited. 

\h)  Castellain  v.  Preston^  ii  Q.  B.  D.  380,  per  Bo  wen,  L.  J. ;  reported 
also  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  R.  557. 

m  Ex  parte  Bateniari,  25  L.  J.  Bkcy.  19,  2  Jur.  N.  S.  365. 
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The  mortgagor  and  his  assignee  in  bankruptcy  has 
an  insurable  interest  in  so  much  of  the  property 
mortgaged  by  him  as  is  of  an  insurable  nature. 
Whatever  the  number  of  mortgages  he  is  equitable 
owner  still,  and  his  right  to  insure  remains  co- 
extensive with  the  value  of  the  property  (a).  In 
case  of  loss  the  mortgagor  has  a  perfect  right  to  look 
to  his  indemnity  from  the  insurers  as  a  means  of 
discharging  the  incumbrances  in  the  place  of  the 
property  itself.  The  incumbrances  do  not  cease  with 
the  loss,  and  the  whole  loss  is  the  mortgagor  s,  and 
he  remains  personally  liable  for  the  mortgage  debt ; 
for  **  every  mortgage  implies  a  loan,  and  every  loan 
implies  a  debt,  for  which  the  property  of  the  borrower 
is  liable,  though  he  have  neither  entered  into  a  bond 
nor  covenant  for  payment  of  it"\(b). 

The  mortgagor's  insurable  interest  in  the  mortgaged 
properties  does  not  cease  until  foreclosure  absolute, 
and  the  extinction  of  all  equities  in  his  favour  (c) ; 
and  in  Canada  until  the  mortgage  debt  has  been 
paid,  though  foreclosure  has  taken  place,  on  the 
ground  that  the  mortgagor  is  still  liable  (d).  In  a 
recent  American  case  the  mortgagor  was  held  to  have 
an  interest  though  the  mortgagee  had  sold,  as  the 
sale  was  set  aside. 

A  mortgagee  as  such  has  only  a  partial  interest  in 

(a)  Glorer  v.  Black,  i  Wm.  Bl.  396,  3  Burr.  1394; 

(6)  Fisher  Mortgages,  vol.  2,  p.  679. 

{c)  Thompson  v.  Grant,  4  Madd.  438.  See  Angell  Ins.  p.  100  for 
American  cases  hereon.    Stejfheru  v.  Illinois,  43  111.  327. 

(rf)  Fanima  v.  Qneen  Insurance,  29  U.  C.  (C.  P.)  188,  211.  This 
case  came  to  the  Privy  Council  on  another  point,  7  App.  Cas.  96. 
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any  insurable  property  comprised  in  his  security. 
His  mortgage  interest  is  limited  to  the  amount  of 
his  mortgage  debt  by  -the  terms  of  14  Geo.  III. 
c.  48  (e).  Any  fire  policy  eflFected  in  virtue  of  his 
mortgage  interest  is  merely  a  collateral  security  for 
Ws  debt,  for  *'  the  contract  of  insurance  contained  in 
a  marine  or  fire  policy  is  a  contract  of  indemnity  and 
mdemnity  only,  and  the  insured,  in  case  of  a  loss 
against  which  the  policy  has  been  made,  shall  be 
fully  indemnified,  but  shall  never  be  more  than  fully 
indemnified "  (/).  Such  mortgage  interest  has  in 
New  Brunswick  been  decided  to  end  on  foreclosure 
absolute,  and  if  a  fire  happen  thereafter  the  mortgagee 
cannot  recover  on  the  policy  effected  by  him  as 
mortgagee  (g) ;  and  he  cannot,  in  case  of  a  fire, 
recover  more  than  the  amount  due  at  the  time  of 
the  fire  upon  his  security,  because  that  is  the  measure 
of  his  loss,  and  the  contract  is  only  one  of  indemnity. 
The  same  rule  also  exists  in  Canada  (A).  Such  a 
policy  will  not,  according  to  some  American  authori- 
ties, cover  further  advances,  unless  it  be  specially  so  Further 
stipulated  (i),  so  that,  though  the  mortgage  deed  **^^"^"*' 
may  contemplate  further  advances,  only  the  unpaid 
balance  of  the  amount  due  at  the  time  when  the 
policy  was  effected  can  be  recovered.  This  would, 
however,  seem  to  be  at  variance  with  English  law ; 
for  "  a  person  who  has  a  limited  interest  may  insure 
nevertheless  on  the  total  value  of  the  subject-matter 
of  the  insurance,  and  he  may  recover  the  whole  value 
subject  to  these  two  provisions.     First   of  all,  the 

(e)  See  per  Bo  wen,  L.J.,  in  Cagtellain  v.  Prest&n^  11  Q.  B.  D.  380, 
52  L.  J.  Q.  B.  366  at  376,  49  L.  T.  N.  S.  29,  31  W.  R.  557. 

(/)  Castellain  v.  Preston,  n  Q.  B.  D.  386,  per  Brett,  L.J. 

[g)  GoJtkin  v.  Pluenij;,  6  Allen  (New  Bruns.)  429.  See  also  Smith 
V.  Columbian,  17  Penn.  253.  Seeing  that  he  has  only  insured  a 
special  interest,  and  not  the  premises.  But,  contra  see  Ballet/  v. 
American  Ins.  Co.,  5  McCrary  (U.  S.  Circ.  Ct.)  221. 

(A)  Ogden  v.  Montreal,  3  Q.  C.  (C.  P.)  497,  and  see  Ebsworth  v. 
Alliance  Co.,  43  L.  J.  C.  P.  394  n.,  a  case  of  insurance  of  a  partial 
interest  or  lien.  And  also  Johnson  v.  North  British  and  Mercantile, 
I  Holmes  (U.  8.  Circ.  Ct.)  117.  Humphreys  v.  Hartford  Fire,  15 
Blatch.  (U.  S.  Circ.  Gt.)504. 

(0  Smith  V.  Columbia,  17  Penn.  253. 
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form  of  his  policy  must  be  such  as  to  enable  him  to 
recover  the  total  value,  because  the  assured  may  so 
limit  himself  by  the  way  in  which  he  insures  as  not 
really  to  insure  the  whole  value  of  the  subject- 
matter  ;  and  secondly,  he  must  intend  to  insure  the 
whole  value  at  the  time  "  (k).  It  therefore  seems 
that  if  the  policy  is  such  as  to  cover  the  full  value  of 
the  property  insured,  the  mortgagee  might  recover 
to  the  full  extent  of  his  interest  therein,  whether 
such  interest  were  created  by  original  advance  or 
further  advance.  The  mortgagor  has  no  interest  in 
a  mortgagee's  policy  effected  with  the  mortgagee's 
own  moneys,  and  not  in  pursuance  of  any  agreement 
between  them  (/). 

Mortgagor's  But  by  the  operation  of  s.  83  of  the  old  Metro- 

m^^S^'8      politan  Building  Act  (m)   (left    unrepealed    by  the 
policy-  Metropolitan  Building  Act,  7  &  8  Vict.  c.  84),  the 

mortgagor  may  insist  on  the  proceeds  of  a  mort- 
gagee's policy  being  applied  towards  reinstatement, 
and  thus  the  policy  might  enure  for  the  benefit  of 
the  estate  (71). 

Mortgagee's  In  the  abscuce  of  express  stipulation,  a  mortgagee 

premiums.  *^*  could  uot,  independently  of  statute  (0),  charge  in 
account  the  premiums  paid  by  him  upon  an  in- 
surance of  the  property  against  lire  (j)),  nor  could  he 
(even  though  the  mortgagor  had  covenanted  to  in- 
sure against  fire  and  neglected  to  do  so),  as  against 
a  subsequent  incumbrancer,  himself  insure  the 
mortgaged  premises  and  add  the  sums  so  paid  to 
his  mortgage  debt  (q).    Chattels  do  not  come  within 

(Ji)  Castellain  v.  Preston,  1 1  Q.  B.  D.  at  398,  per  Bowen,  L.J.  See 
note  (e)  sujtra, 

(0  Dohnon  V.  Land,  8  Hare  216, 14  Jur.  221, 19  L.  J.  Ch.  484.  King 
V.  State  Mutnul,  61  Mass.  (7  Cush.)  i.  AordyJte  Co.  v.  Gery,  i  Am. 
St.  Rep.  219  and  notes.  (m)  14  Geo.  III.  a  78. 

(w)  Ex  parte  Gareley,  4  De  G.  J.  &  S.  477,  13  W.  R.  60,  34  L.  J. 
Bkcy.  I,  II  L.  T.  N.  S.  319,  10  Jur.  N.  S.  1085.  Westmintter  Fire  t. 
Glaag&w,  J[-c.,  13  App.  Cas.  699.  {0)  44  &  45  Vict.  c.  41,  s.  19  (2). 

{p)  Bellamy  v.  Brickenden,  2  J.  &  H.  137. 

iq)  Brook  v.  Stone,  34  L.  J.  Ch.  251,  12  L.  T.  N.  S.  114,  13  W.  R. 
401(1865). 
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the  scope  of  14  Geo.  III.  c.  78,  s.  83,  and  reinstate- 
ment of  them   cannot  be  had.     Consequently  the 
mortgagee  cannot  be  made  to  expend,  in  reinstating  Not  obliged  to 
fixtures  which  were  not   attached  to  the  freehold,  ^^^ 
money  arising  from  an  insurance  thereon  effected  on 
his  own  accoimt  (r). 


If  the  mortgagor  after  the  mortgage,  and  in  the  Mortgagees 
absence  of  any  agreement  by  him  to  insure,  does  ^^rtj^or's 
insure,  the  mortgagee  could  not,  until  the  passing  of  ^^^^y- 
the  Conveyancing  Act,  1881,  claim  to  be  paid  out 
of  the  proceeds   of  such  insurance  (s).     He  could, 
however,  if  the  insurance-money  had  not  been  paid 
oyer,  insist  on  its  being  applied  in  reinstatement  (t). 
Now,  however,  by  the  Conveyancing  and  Law  of  Pro-  conveyancing 
pertyAct  1881  (?^),  a  mortgagee, where  the  mortgage  ^<^''^^^^- 
is  made  by  deed,  will  have  the  power,  to  the  like 
extent  as  if  it  had  been  expressed  in  terms  by  the  conveyancing 
mortgage  deed,  '*  at  any  time  after  the  date  of  the  ^^  *  ^^' 
mortgage  deed,  to  insure  and  keep  insured  against 
loss  or  damage  by  fire  any  building,  or  any  effects  or 
property  of  an  insurable  natiure,  whether  affixed  to 
the  freehold  or  not,  being  or  forming  part  of  the 
mortgi^ed  property ;  and  the  premiums  paid  for  any 
such  insurance  shall  be  a  charge  on  the  mortgaged 
property  in  addition  to  the  mortgage-money,  and 
with  the  same  priority,  and  with  interest  at  the  same 
rate  as  the  mortgage-money  "  (a?). 

And  by  s..  23  of  the  same  Act  it  is  provided  that —  conveyancing 
"  (i)  The  amount  of  an  insurance  effected  by  a  mort-  ^^^  **'  ^^ 
gagee  against  loss  or  damage  by  fire  under  the  power 
in  that  behalf  conferred  by  this  Act  shall  not  exceed 
the  amount  specified  in  the  mortgage  deed,  or,  if  no 
amount  is  therein  specified,  then  shall  not  exceed  two 

(r)  Ex  parte  Ooreley^  ubi  svpra, 

(*)  II  Dav.  56.     Lee»  v.  Whiteley,  2  Eq.  143,  35  L.  J.  Ch.  412, 
14  L.  T.  N.  S.  472,  14  W.  R.  534.    See  Angell  114,  8. 60. 
it)  Ex  parte  Ooreley^  ubi  gupra. 
(«)  44  A;  45  Vict.  c.  41. 
(«)  S.  19,  clause  2. 
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third  parts  of  the  ^.mount  that  would  be  required  in 
case  of  total  destruction  to  restore  the  property  in- 
sured. 

''  (2)  An  assurance  shall  not,  under  the  power  con- 
ferred by  this  Act,  be  effected  by  a  mortgagee  in  any 
of  the  following  cases  (namely)  : — 

'*  Where  there  is  a  declaration  in  the  mortgage 
deed  that  no  insurance  is  required. 

**  Where  an  insurance  is  kept  up  by  or  on  behalf  of 
the  mortgagor  in  accordance  with  the  mortgage  deed. 

"  Where  the  mortgage  deed  contains  no  stipulation 
respecting  insurance,  and  an  insurance  is  kept  up  by 
or  on  behalf  of  the  mortgagor,  to  the  amount  in  which 
the  mortgagee  is  by  this  Act  authorized  to  insure. 

"(3)  All  money  received  on  an  insurance  effected 
under  the  mortgage  deed  or  under  this  Act  shall,  if 
the  mortgagee  so  requires,  be  applied  by  the  mort- 
gagor in  making  good  the  loss  or  damage  in  respect 
of  which  the  money  is  received. 

*'  (4)  Without  prejudice  to  any  obligation  to  the 
contrary  imposed  by  law,  or  by  special  contract,  a 
mortgagee  may  require  that  all  money  received  on 
an  insurance  be  applied  in  or  towards  discharge  of 
the  money  due  under  his  mortgage." 

Puisne  Query  whether  puisne  incumbrancers  who  have 

and™*^™"^™  insured    can   require  the  amount  payable  to  prior 
reiiwtatement.   incumbrancers  under  another  policy,  to  be  applied  in 
remstating  the  premises  (y). 

The  Act  imposes  no  obligation  to  insure  upon  the 
mortgagor.  It  simply  gives  in  certain  cases  to  the 
mortgagee  the  power  to  effect  and  keep  up  a  policy 
and  pay  the  premiums,  which  will  become  a  charge 

(1/)   WeJttnnnJtt4!r  Fire  Office  v.  Olasgow^  <Jv.,  13  App.  Caa.  699  (see 
Lord  Selborne's  opinion  at  page  714),  59  L.  T.  641. 
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on  the  mortgaged  property  in  addition  to  the  mort-  RemarkH  on 
gage  money,  and  the  mortgagee  can  only  charge  iXissi!^*"^ 
the  mortgagor  the  premiums  on  an  insurance  not 
exceeding  the  amount  agreed  in  the  mortgage  deed, 
or,  if  none  be  there  agreed,  two-thirds  of  the  cost  of 
reinstating,  s.  23  (i),  and  he  cannot  charge  the 
mortgagor  with  premiums  in  the  face  of  contrary 
stipulations. 

The  Act  applies  only  to  a  mortgage   by  deed.  Act  appiie«  to 

xm.  -rii  .  •.•?!_  mortgage  by 

Where  an  equitable  mortgage  exists  with  an  agree-  deed, 
ment  to  execute  a  legal  mortgage,  the  mortgagee  can 
compel  the  execution  of  the  latter ;  but,  it  would 
seem  from  the  terms  of  the  Act^  could  not  exer- 
cise his  statutory  rights  until  the  execution  of  such 
deed. 

The  limit  of  insurance  for  which  the  premiums  Two-thiniH 
can  be  charged  to  the  mortgagor,  two-thirds  of  the  l^^^  *'""'^' 
cost  of  reinstatement,  seems  based  on  the  usual  limit 
of  a  mortgagee's  advance. 

The  Act  provides  for  a  defect  in  s.  83  of  14  Geo.  III.  Reiiwtatemciit 
«•  78,  by  giving  the  mortgagee  a  power  to  insist  on  audug^Act^^^ 
the  proceeds  of  any  insurance  effected  under  the  *^^»- 
mortgage  deed  or  the  Act  being  employed  in  re- 
instating the  premises,  s.  23  (3),  whether  the  same 
have  or  have  not  been  paid  over  to  the  insurer.    S.  83 
only  compels  insurers  to  reinstate  on  the  request 
of  parties  interested  in   the  property  insured,  but 
does  not  oblige  either  of  such  parties,  to  whom  the 
insurer  may  have  paid  over  the  insurance-money,  to 
reinstate  on  the  request  of  the  other   parties  inter- 
ested.    These  statutory  provisions  do  not  affect  the 
mortgagee's  right  to  insure  the  whole  amount  of  his 
mortgi^e  debt  in  a  case  where  he  is  i.suflSiciently 
secured  by  policie  i  to  the  amounts  aforesaid.     But  convcyauciug 
he  would  be  unable  to  charge  the  mortgagor  with  mortj^g^cH 
the  premiums  on  any  amount  in  excess  of  what  is  promhiiiw!*yoT 
specified  in  the  statute,  and  would  be  liable  to  have 
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insure. 


Settled  Land 
Act,  1882. 


Insurance  on 


the  proceeds  of  his  policy  applied  in  reinstating  the 
premises  if  the  mortgagor  so  desired  it  {z). 

Where  improvements  are  effected  under  the 
Settled  Land  Act,  1882  (a),  and  the  tenant  for  hfe, 
or  any  successor  having  a  limited  interest,  is  obliged 
to  insure  the  same  under  s.  28  (i),  it  would  seem 
that,  if  these  improvements  were  damaged  by  fire, 
no?]^7abf"to  the  tenant  for  life,  or  successor,  could  not  pay  the 
mortgagee.  proceeds  of  an  insurance  on  such  improvements  to  a 
mortgagee  thereof  without  becoming  liable  to  the 
remainderman,  s.  28  (5). 

Mortgagee  of         And  if  a  lesscc  insured  in  pursuance  of  his  covenant 
IiT^nSti^to  ^^  l^is  lease,  it  would  seem  that  the  mortgagee  of  the 
policy-money,    leasehold  interest  could  not  claim  the  proceeds  of 
the  policy  (6)  as  against  the  lessor. 

Besides  those  cases  in  which  the  insurance  has  been 
effected  either  without  any  stipulation  between  the 
parties  or  to  supplement  a  default  by  the  mortgagor, 
questions  arise  as  to  the  proceeds  of  policies  effected 
under  contract. 


Right  to  pro- 
ceeds of  policy. 
Where  cove- 
nant to  repair 
broken. 


Covenant  to 
insure. 


Where  lessor  or  lessee  covenants  to  repair,  the 
covenantee  would  have  no  claim  on  a  fire  policy 
taken  out  for  the  purpose  of  protection  against 
liability  to  repair  in  case  of  fire  (c),  but  it  would  be 
different  in  case  of  a  covenant  to  insure.  In  Garden 
V.  Ingram  (d)  a  lessee  under  covenant  to  insure  and 
apple^  the  proceeds  of  the  policy  in  reinstatement 
mortgaged  his  term,  the  mortgage  deed  containing 
no  covenant  as  to  insurance.  A  policy  was  on  foot 
in  accordance  with  the  lease,  when  a  fire  happened, 
and  the  mortgagee  had  assigned  his  interest  with 
benefit  of  policy.    The  Lord  Chancellor  decided  that 

(z)  Eeyrutrd  v.  Arnold^  lo  Ch.  App.  386,  23  "W.  R.  804. 

ia)  45  &  46  Vict.  c.  38,  amended  by  50  &  51  Vict  c  30,  s.  2. 

(J)  44  &  45  Vict,  c  41,  8.  23  (4),  but  see  Garden  V.  Ingram,  25 
L.  J.  Ch.  274,  23  L.  J.  478. 

{c)  Bromn  v.  Ouilter,  2  Eden  ^10,  Amb.  619.  Leedi  v.  Oieetham^ 
I  Sim.  146,  5  L.  J.  0.  S.  Ch.  105. 

\d)  23  L.  J.  Ch.  478. 
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the  mortgagor  could  not  claim  a  lien  upon  the  policy 
for  money  expended  by  him  voluntarily  in  reinstate- 
ment, as  both  insurance  office  and  lessor  could  insist 
upon  the  policy-moneys  being  wholly  expended  on 
reinstatement.  He  decided  further,  that  since  the 
object  of  the  insurance  was  reinstatement,  the  mort- 
gagor could  not  claim  the  policy-moneys  as  against 
the  mortgagee  so  as  to  defeat  that  object ;  and  that 
such  being  the  original  destination  of  the  money,  and 
the  lessee  being  powerless  to  prevent  reinstatement, 
it  was  immaterial  to  decide  whether  the  benefit  of 
the  policy  passed  to  the  mortgagee's  vendee. 

The  mortgagee  had  exercised  his  power  of  sale  with 
benefit  of  policy,  so.  that  the  lessee's  interest  in  the 
premises  had  ceased.  This  was  held  not  to  affect  the 
validity  of  the  policy,  inasmuch  as  the  lessor  s  interest 
in  the  premises  continued,  but  to  deprive  the  lessee 
of  all  benefit  of  the  indemnity  promised  by  the 
policy,  since  he  had  not  the  property  in  respect  of 
which  it  was  to  be  given.  In  an  American  case, 
where  a  mortgage  contained  a  covenant  by  the  mort- 
gagor to  insure,  and  the  purchaser  of  the  equity  of 
redemption  obtained  by  his  agent  a  policy  payable 
in  case  of  loss  to  the  mortgagee,  the  latter  was  held 
entitled  to  the  proceeds  under  the  circumstances  of 
the  case  (a). 

This  case  enables  the  mortgagee,  not  to  appropriate 
the  proceeds  of  the  lessee's  poUcy,  but  to  insist  on 
its  being  used  according  to  the  covenant.  In  the 
particular  case  the  mortgagee's  vendee  had  become 
by  conveyance  the  actual  lessee.  Now,  however,  the 
whole  difficulty  has  been  set  at  rest  by  s.  23  (4)  of 
the  Conveyancing  Act,  1881  (/). 

Tins  section  also  covers  Lees  v.  Whiteley,  2  Eq.  149,  No  right  of 
in  which  case  a  bill-of-sale  holder,  who  had  stipulated  ^^S^fS'S* 

— — — sale. 

(e)  JUidY.  M'Crwm,  91  N.  Y.  412. 

(/)  See  Marriage  v.  Rctyal  Excfmnge  A9tt\irance,  18  L.  J.  Ch.  216. 
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Mortgagee 
obliged  to 
transfer 
instead  of 
re- convey. 


Joint 

iniiuranoe  bj 
mortgagor  and 
mor^agee. 


for  insurance  but  not  for  appropriation  of  the  policy- 
moneys  to  the  debt,  was  held  to  have  no  equity  to 
receive  the  proceeds  of  the  policy  as  against  the 
assignees  of  the  grantor,  who  had  become  bankrupt. 
Kindersley,  V.C,  declined  to  import  any  term  into  the 
contract,  or  to  imply  it  from  the  nature  of  the  stipu- 
lation therein  contained.  A  bill  of  sale  on  chattels 
does  not,  as  would  a  mortgage  on  realty,  give  the 
holder  any  right  to  insist  on  reinstatement  (jgi). 

As  a  mortgagee  may  now  be  compelled  to  transfer 
his  mortgage  in  lieu  of  reconveyance  (A),  a  question 
may  arise  as  to  an  insurance  effected  in  his  name,  in 
pursuance  of  the  statutory  powers  given  by  ss.  19,  23 
of  the  Conveyancing  Act,  1881. 

Since  the  premiums  in  respect  of  such  insurance 
are  to  be  a  charge  on  the  mortgaged  property  in 
addition  to  the  mortgage-money,  with  the  same 
priority  and  at  the  same  interest  (i),  it  would  seem 
that  the  mortgagor  could  compel  the  mortgagee  to  do 
all  things  necessary  to  obtain  the  assent  of  the  in- 
surers to  a  transfer  of  the  policy  with  the  mortgage, 
and  the  result  would  seem  to  be  the  same  if  the 
mortgagee  transferred  of  his  own  accord  instead  of  at 
the  request  of  the  mortgagor,  since  the  effect  of  the 
premiums  being  so  charged  on  the  property  is  vir- 
tually to  make  the  policy  a  part  of  the  security. 

The  position  of  the  insurers  is  not  altered  by  the 
Act.  They  could  not,  before  or  after  it,  be  compelled 
to  assent  to  a  transfer. 

Where  mortgagor  and  mortgagee  effect  a  joint  in- 
surance on  the  mortgaged  estate,  neither  can  apply 
the  proceeds  of  the  insurance,  which  is  a  joint  se- 
curity, irrespectively  of  the  claims  of  the  other.    So 

Of)  Ex  parte  Goreley,  4  De  G.  J.  &  S.  477,  34  L.  J.  Bkcy.  i,  ii  L.  T. 
N.  S.  319,  13  W.  R.  60,  10  Jur.  N.  S.  io8c. 
(A)  Conyeyancing  Act,  1881  (44  k,  45  Vict.  c.  41),  a.  15. 
(0  S.  19. 
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the  assignees  in  bankruptcy  of  a  mortgagor  who  had 
received  the  proceeds  of  a  joint  policy  were  ordered, 
at  the  suit  of  the  mortgagee,  to  pay  them  into  the 
Court  of  Chancery,  although  they  had  already  been 
paid  into  the  mortgagor's  account  in  bankruptcy  (k). 

Nevertheless,  in  the  case  of  a  joint  insurance  the  Receiptor  one 
receipt  of  the  one  who  had  the  policy  would  te  ^'*"*'*^'*^' 
a  sufficient  discharge  to  the  insurance  company  (/) ; 
and  Lord  Denman  said  (?/i)  :  *'  The  covenant  to  in- 
sure in  the  names  of  three  persons  is  not  complied 
with  by  insuring  in  the  names  of  those  three  and 
another;  that  other  party  may  receive  the  money 
from  the  insurance  company  in  case  of  fire  or 
he  may  release  an  action  brought  to  recover  the 
amount." 

Premiums  paid  by  the  mortgagee  to  insure  the  Power  to 
mortgaged  property  against  fire  will  not  be  allowed  premrums 
to  the  mortgagee  in   his    account,  and    cannot   be  ^^^^  ^^^ 
charged  on  the  mortgaged  property  except  by  express 
contract  in  that  behalf,  or  in  virtue    of  statutory 
powers  (n).     This  is  so  even  where  the  mortgagor 
has  covenanted  to  insure  and   the   mortgagee  has 
paid  the  premium  on  his  default.     In  such  a  case 
the  mortgagee  cannot  add  the  premiums  so  paid  to 
his  mortgage  debt  as  against  a  subsequent  incum- 
brancer (o). 

The  principle  upon  which  the  decisions  cited  go  Prim-ipie  of 
is  that  if  the  mortgagee  insures  for  his  own  bene-  ^®^***°°* 
fit,  and  is  not  liable  to  account  for  the   proceeds 

(i)  Rogers  y.  Orazehrooke^  12  Sim.  557. 

[I)  2  R0I.  Abr.  410  (D.),  pt.  I,  5. 

(m)  Penniall  y.  Harhorne^  12  Jur.  161,  17  L.  J^(i.  B.  94,  11  Q.  B. 
368. 

(«)  Dobsan  v.  Land^  8  Ha.  216,  19  L.  J.  Ch.  4S4,  14  Jur.  pt.  2,  221. 
Bellamy  v.  Brickenden,  2  J.  &  H.  137,  32  Beav.  434.  44  &  45  Vict, 
c  41,  8.  19  (ii). 

(0)  Brooke  v.  Stone,  34  L.  J.  Ch.  250,  12  L.  T.  N.  S.  114,  13  W.  R. 
401.  But  see  SehoUfield  v.  Lockwood,  33  L.  J.  Ch.  106,  9  Jur.^N.  S. 
738, 1258,  II  W.  B.  555,  where  Lofd  Romilly  allowed  them,  a«  mort- 
gagor was  under  covenant  to  insure,  8  L.  T.  N.  S.  409. 
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of  his  policy  in  case  of  a  loss,  he  cannot  debit 
the  mortgagor  with  the  premiums.  Consequently, 
where  the  insurance  is  authorized  by  the  mortgagor, 
or  in  the  mortgage  deed,  and  is  for  the  mortgagor's 
benefit,  the  mortgagee  will  be  entitled  to  his  pre- 
miums, in  account  or  otherwise,  even  where  the 
policy  effected  by  him  does  not  actually  conform  to 
the  terms  of  the  deed  (p). 

These  rules  of  law  apply  only  to  such  mortgages,  if 
any,  as  were  effected  before  the  28th  August  i860, 
when  Lord  Cranworth's  Act  came  into  operation  (3). 

All  mortgage  deeds  executed  between  that  date 
and  December  31,  1881,  both  inclusive,  come 
within  the  provision  of  that  Act,  which  was 
repealed  by  Conveyancing  Act,  1881,  s.  71  (i), 
but  by  s.  71  (2)  its  benefits  are  saved  for  instru- 
ments executed  before  the  commencement  of  the 
Conveyancing  Act,  1881,  the  provisions  whereof 
only  apply  to  deeds  executed  after  December  31, 
1 88 1  (r). 

By  Lord  Cran worth's  Act  (s.  11)  the  mortgagee  is, 
as  an  incident  of  his  mortgage,  given  the  power  to  in- 
sure and  keep  insured  against  fire  the  whole  or  any 
part  of  the  property  mortgaged,  whether  affixed  to 
the  freehold  or  not,  which  is  in  its  nature  insurable, 
and  to  add  the  premiums  paid  for  any  such  insurance 
to  the  principal  money  secured,  at  the  same  rate  of 
interest.  But  such  power  will  only  take  effect  or  be 
exercisable  in  .the  absence  of  an  express  declaration 
to  the  contrary  in  the  mortgage  deed,  and  may  be 
made  to  take  effect  subject  to  any  variations  and 
limitations  contained  therein  (s.  32). 

The  provisions  of  the  Act  seem  to  apply  only  to 
deeds  executed  after  its  passing  (s.  43)  («). 

(p)  Dobson  Y.  Land,  4  De  G.  &  S.  575,  $upra. 

(q)  23  k  24  Vict.  c.  145,  88.  II,  3a,  34. 

(r)  44  &  45  Vict.  c.  4if  8.  1  (2). 

(«)  See,  however,  8.  24.    Williams,  Beal  Property  (z3th  ed.},  454«^ 
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The  provisions  of  the  Conveyancing  Act,  1881,  as 
to  insurances  upon  mortgaged  property  are  similar 
to  those  of  Lord  Cranworth's  Act,  but  more  compre- 
hensive, especially  in  its  provisions  as  to  the  applica- 
tion of  the  insurance-money  (t). 

Though  where  a  mortgagee  insures  his  debt  on  his  subrogation  of 
own  account,  the  mortgagor  has  no  claim  on  the  pro-  lJS^j^'« 
ceeds  of  such  policy,  the  insurer,  it  would  seem,  is  [^J^'**""' 
entitled  to  be  put  into  the  mortgagee's  place  as  to  the 
mortgage  debt  if  he  pays  the  loss ;  and  conversely, 
if  the  mortgagee  is  paid  by  the  mortgagor  after  loss, 
but  before  his  action  against  the  insurer  is  concluded, 
he  cannot  recover  on  the  policy.     And  if  after  pay- 
ment on  the  policy  the  mortgagee  recovers,  whether 
by  suit  or  otherwise,  the  mortgage-money,  he  must 
refund  to  the  insurer  so  much  of  his  total  receipts 
from  both  mortgagor  and  insurer  as  is  in   excess 
of  his  actual  loss  by  the  fire.     This  all  follows  from 
the  principle    that  insurance  is  a   contract  of  full 
indemnity  and  no  more  (u). 

The  existence  of  an  insurance  by  the  mortgagee  on  separate 
his  own  account  would  in  no  way  aflFect  the  validity  SSItpS^r  ana 
of  an  insurance  by  the  mortgagor  on  his  interest.  In  mortgagee, 
case  of  loss,  the  policies  being  on  different  interests, 
the  insurers  would  not  be  entitled  to  contribution 
inter  se  (x),  and  the  mortgagor's  insurer  would  have 
to  pay  in  full  to  his  assured.    But  if  the  mortgagor's 

considers  the  Act  to  apply  only  to  deeds  executed  after  its  com- 
inencement,  and  so  does  Bunyon,  Fire  Ins.  (ist  ed.)  195,  in  spite  of 
this  section. 

(OS.  19(2). 

(«)  Per  Gibson,  J.,  Smith  y.  Columbia,  17  Penn.  at  261,  and  see 
raiteUain  v.  Preattm,  31  W.  R.  557,  u  Q.  B.  D.  380,  52  L.  J.  Q.  B. 
366,  49  L.  T.  N.  B.  29.  King  v.  State  Mytnal,  61  Mass.  (7  Cush.)  i, 
holds  the  insurer^s  right  to  be  only  equitable,  if  any,  and  only  to 
-arise  when  mortgagee  recovers.  But  this  decision  goes  on  narrower 
groands  than  the  others  cited.  A  claim  for  assignment  of  securities 
was  made  in  Scottish  AmieahU  Assurance  v.  ycrthem^  21  Sc.  L.  R. 
189,  II  C.  8.  C.  (4th  series)  287. 

(j?)  Korth  British,  <&c.,  Co,  v.  London^  Liverpool,  and  Olohe^ 
5  Ch.  D.  69,  36  L.  T.  N.  S.  629,  46  L.  J.  Ch.  537.  Xieholson  v. 
Scottish  Union,  2  Times  L.  R.  190. 
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insurer   reinstated,   the   mortgagee's   claim   on   his 
policy  would  be  gone. 

It  may  be  that  as  under  s.  23  (4)  of  the  Convey- 
ancing Act,  1 88 1,  the  mortgagee  is  entitled  to  make 
the  mortgagor,  out  of  the  proceeds  of  any  insurance 
effected  by  him  for  which  no  other  destination  is 
provided  by  law  or  special  contract,  pay  off  the 
mortgage  debt,  so  also  the  mortgagee's  insurer  would, 
under  Castellain  v.  Preston,  be  enabled  to  press  his 
claim  to  the  mortgagor's  policy,  even  if  not  effected 
in  pursuance  of  a  covenant  to  do  so. 


Mortgagor  not       Where    a   mortsraoree   msures  his   own  mortgage 

entitled  to  .  .  _  »   &  .       i     •       -i-  -^ 

mortgagee's      mterost  lu  the  property  comprised  m  nis  security, 
Insurance.        intending  only  to  cover  himself,  the  mortgagor  is 
not  entitled  to  benefit  by  such  a  policy  (y). 


Mortgagee's 
insurer 
subrogated  to 
rights  under 
mortgage  deed. 


The  mortgagee's  insurer  would,  if  the  property  were 
destroyed,  be  bound  to  pay  the  money  to  the  mort- 
gagee, and  would  probably,  by  analogy  to  the  principle 
of  underwriters  being  entitled  to  the  vendee's  lien, 
as  suggested  by  Bowen,  L.J.,  in  Castdlain  v.  Frestan  (z), 
be  entitled  to  the  benefit  of  the  mortgagee's  security; 
or,  if  the  view  of  that  learned  judge  go  too  far, 
would  certainly  be  entitled,  if  the  mortgagee  sub- 
sequently enforced  his  mortgage  security,  to  repay- 
ment of  the  surplus  realized  thereby  in  excess  of  the 
mortgage  debt. 

Effect  of  Where  the  mortgagor  has  insured  in  pursuance  of 

mo^^^r  and  his  covcuant  to  iusurc,  and  the  mortgagee  has  also 
"SSS*^*°  insured  the  same  estate  in  a  different  office,  the  two 
offices.  offices  would  apportion  the  amount  of  the  insurance, 

and  thus  the  mortgagor  would  sustain  a  loss  equal 
to  the  difference  between  the  amount  for  which  he 


(y)  Darrell  v.  Tibbite,  5  Q.  B.  D.  562,  50  L.  J.  Q.  B.  33,  42  L.  T.  N.  S. 
797.  29  W.  R.  66. 

{:)  II  Q.  B.  D.  at  405,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29, 31  W.  R. 
557  ;  see  also  per  Thesiger,  L.  J.,  in  Darrell  v.  Tlbbiti,  5  Q.  B.  D.  568, 
50  L.  J.  Q.  B.  33,  42  L.  T.  N.  S.  797,  29  W.  R.  66. 
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insured  and  the  apportioned  sum  received  by  him. 
By  the  principle,  however,  laid  down  in  Reynard  v. 
Arnold  (a),  the  mortgagor  would  be  entitled  to  re- 
cover from  the  mortgagee  such  difference.  Con- 
versely, if  the  mortgagor  effects  insurance  in  addition 
to  the  amount  covenanted  for  in  the  mortgage  deed, 
and  by  the  effect  of  contribution  between  the  two 
insurers  the  amount  receivable  on  the  mortgagee's 
policy  is  made  less  than  the  actual  damage  done,  the 
mortgagor  must  account  to  the  mortgagee  ;?ro  taTito  as 
to  the  benefit  gained  by  him  on  the  other  policy  (&). 

The  mortgagee  has,  as  an  incident  of  his  power  to  Receiver 
appoint  a  receiver  of  the  rents  and  profits  of  mort-  mOTtj^tgee  * 
gaged  property,  a  right  to  direct  such  receiver  to  {JJ^J^^^^ 
effect  insurances  on  the  said  property,  and  the  pre- 
miums on  such  insurances  are  payable  out  of  the 
income  of  the  mortgaged  property  after  the  rents, 
taxes,  and  outgoings,  and  the  interest  on  mortgages 
prior  to  that  under  which  he  is  receiver  (c). 

Though  the  mortgagee  by  recovery  from  the  in-  Mortgage 
surer  on  his  own  policy  is  not  disentitled  to  an  action  ^[11^^11^ 
against  the  mortgagor,  any  sum  recovered  by  him  ^q^^^^"^ 
from  the  latter,  which,  together  with  the  sum  re-  but  only  to 
ceived  from  the  insurer,  exceeds  the  whole  amount  the  mortgage 
of  the  mortgage  debt,  will  belong  to  the  insurer,  and  ***'''• 
the  mortgagee  would  be  trustee  for  the  insurer  of 
such  surplus  {d).     "  The  doctrine  is  well  established, 
that  where  something  is  insured  against  loss,  either 
in  a  marine  or  in  a  fire  policy,  after  the  assured  has 
been  paid  by  the  insurers  for  the  loss,  the  insurers  Doctrine  of 
are  put  into  the  place  of  the  assured  with  regard  to  ^n^y. 
every  right  given  him  by  the  law  respecting  the  sub- 
ject-matter insured,  and  with  regard  to  every  con- 
tract which  touches  the  subject-matter  insured,  and 

(a)  10  Ch.  App.  386,  23  W.  R.  804. 
(6)  Ame$  V.  Riettardsont  29  Minnesota  29. 
(<•)  Conveyancing  Act,  1881,  s.  24. 

(rf)  Per  Jessel,  M.R.,  Commercial  Union  v,  Litttef,  43  L.  J.  Ch.  602, 
9  Ch.  App.  483. 
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which  contract  is  affected  by  the  loss  or  the  safety 
of  the  subject-matter  insured  by  reason  of  the  peril 
insured  against "  (e).  The  effect  of  this  principle  is 
that  the  insurers  on  payment  would  step  into  the  shoes 
of  the  mortgagee  and  have  all  his  rights  against  the 
residue  of  the  mortgaged  property  and  the  mortgagor. 

It  seems,  by  parity  of  reasoning,  that  subrogation 
would  arise  where  an  action  for  negligence  lay  for 
negligent  destruction  or  damage  of  the  mortgaged 
premises  (/). 

In  practice  there  is  little  doubt  that  the  mortgagee 
would  give  the  mortgagor  the  benefit  of  the  poUcy 
on  his  consenting  to  include  the  premiums  as  part  of 
the  mortgage  debt,  but  this  consent  would  not  bind 
the  insurers. 

No  case  has  yet  occurred  in  this  country  of  an  in- 
surer proceeding  against  a  mortgagor  under  the  above 
circumstances  in  exercise  of  his  subrogated  rights. 
And  it  is  unlikely  that  the  insurers  would  make  any 
claim  against  the  mortgagor,  since  such  claim  would 
not  conduce  to  their  prosperity  in  business,  though 
they  might,  on  the  principle  oiCastellainy.  Preston  (g), 
make  the  mortgagee  hand  over  any  amount  received 
by  him  in  excess  of  his  mortgage  debt,  or  prevent  his 
recovering  such  amount  by  assigning  to  the  mort- 
gagor their  rights  of  subrogation  to  the  mortgagee's 
claims  under  the  mortgage  deed.  It  would  seem 
that,  if  such  an  assignment  were  given,  it  might  be 
made  available  as  defence  to  an  action  on  the  cove- 
nant by  the  mortgagee  (A). 

cjontributiou  Where  l)oth  mortgagee  and  mortgagor  have  insured 
i^uran^n^  Separately,  as  may  still  happen  in  equitable  mort- 
SoSS^."'^  gages,  the    insurers  usually  insist  on  contribution. 

{e)  Per  Brett,  L.J.,  in  Barren  v.  Tibbits,  5  Q.  B.  D.at  563. 
(/)  Commercial  Union  v.  Lifter,  9  Ch.  App.  483,  43  L.  J.  Ch.  601. 
{g)  Reported  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29. 
31  W.  B.  557. 
(A)  The  Potomac,  105  U.  S.  (15  Otto)  630. 
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This  is  not  strictly  correct,  as  the  interests  insured 
are  diflferent ;  but  it  is  clear  that,  if  both  are  allowed 
to  recover,  one  must  profit  by  the  fire  if  the  sum  of 
the  policies  exceed  the  value  of  the  property.  Strictly 
speaking,  the  proper  course  would  be  for  the  mort- 
gagee's insurer  to  pay  in  full,  and  proceed  against 
the  mortgagor  for  the  amount  paid.  The  mortgagor 
would  be  entitled  to  retain  any  balance  on  the  pro- 
ceeds of  his  own  policy  as  the  value  of  his  equity  of 
redemption.  But  the  offices  prefer  to  treat  each  other 
as  co-insurers  in  such  a  case.  And  the  Conveyancing 
Act  has  made,  as  between  mortgagor  and  mortgagee, 
iosurance  practically  run  with  the  land,  as  had  been 
held  by  James,  L. J.,  should  be  the  case  (i). 

The  mortgagee  of  a  leasehold  interest  who  was  not  Mortgngot*  of 
in  possession  could  not  before  the  Conveyancing  Act,  I^d  nlS^bc 
1 88 1,  be  heard  on  an  application  for  relief  aga^^st  Jj^^^j^^^*"*^ 
forfeiture  under  23  &  24  Vict.  c.  126,  s.  2,  since  before con- 
repealed  by  46  &  47  Vict.  c.  49,  on  the  breach  of  Iss^"^"^^'*' 
the  lessee's  covenant  to  insure  (k)  in  the  lessor  s  ^,"*^*^^J^^^j^ 
action  against  the  lessee,  and  could  not  be  made  a 
party  to  the  action  of  ejectment  under  Ord.  xvi.  r.  1 3, 
J.  A,  1875  ;  and  it  was  said  by  Lush,  J.,  that  if  the 
mortgagee  had  any  equity  he  must  pursue  it  as  a 
suitor.     But  in  s.  14  of  the  Conveyancing  Act,  1881, 
the  word ''  lessee  "  includes  his  assignee,  and  therefore 
a  mortgagee  by  assignment  of  leaseholds  could  in 
the  landlord's  action  or  one  brought  by  himself  apply 
for  relief  against  such  a  forfeiture,  and  the  Act  of  1 892 
•  enables  a  mortgagee  by  demise  to  obtain  the  like  re- 
lief.   The  Judicature  Act  and  Rules  enable  him  to 
come  for  relief  even  after  judgment  (0. 

In  mortgage  deeds  to  be  made  under  the  present 
law,,  a  covenant  to  insure  against  fire  is  scarcely 
needed  (m). 

(i)  Bayner  v.  Pretton,  18  Ch.  D  i,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S. 
787. 29  W.  R.  547.  (Jt)  M'ilU  V.  Oriffitha,  45  L.  J.  Q.  B.  771.   , 

(0  55  &  56  Vict  c.  13, 9.  4.    Jacques  v.  Harrison,  12  Q.  B.  D.  165.' 
(«)  Davidson,  Ck>nci8e  Prec.  Con  v.  (17th  ed.)  43. 
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If  the  assignment  of  property  insured  against  fire 
be  total,  the  assignor  cannot  recover  on  the  policy 
for  himself,  as  his  interest  in  the  property  will  have 
ceased. 

If  the  assignment  be  partial,  he  can  recover  for 
his  own  benefit  only  to  the  extent  of  his  remaining 
interest. 

The  assignee  of  property  insured  against  fire  can 
recover  nothing  under  a  policy  effected  by  the  assignor 
unless — 

(i )  It  was  part  of  the  contract  between  the  assignor 
and  assignee  that  the  latter  should  have  the  benefit  of 
the  policy  as  between  assignor  and  himself. 

(2)  The  ofiBce  consented  to  hold  the  assignee 
assured  either  by  the  terms  of  the  policy,  or  on 
notice  of  the  intention  to  assign  before  transfer  of 
the  property. 

(3)  If  the  policy  expresses  that  the  consent  of  the 
ofiBce.shall  be  given  in  any  particular  form,  that  form 
must  be  strictly  complied  with.  Nor  can  a  vendor  . 
recover  on  his  policy  for  the  benefit  of  the  purchaser 
after  he  has  been  paid  the  purchase-money  in  full, 
though  he  has  not  conveyed,  and  even  if  it  be  part  of 
the  contract  of  sale  that  the  vendor  shall  keep  alive 
the  policies  for  the  benefit  of  the  purchaser,  and  tiSsign 
them  to  the  purchaser  (a).     Under  such  a  contract, 

(i)  Kew  South  WaleJt  Bank  v.  Commercial  Union  (Xo,  a),  3  N.  S.  W. 
Law  60,  wherein  the  English  and  American  law  is  i^lly  and  ably  dis- 
cussed. 
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however,  the  vendor  would  be  bound  to  get  the 
insurer's  consent,  if  he  could,  to  the  transfer,  or  to 
effect  a  new  policy  for  the  purchaser's  benefit,  and 
would  be  liable  for  neglect  to  do  so. 

Policies  of  insurance  are  choses  in  action,  giving  Amignabiutj 
as  they  do  the  right  to  proceed  in  a  court  of  law  to  ^^  p**"®^"- 
recover  the  money  thereby  contracted  to  be  paid  (6). 
"  A  policy  certainly  must  be  transferred,  for  though 
a  chose  in  action  cannot  in  law  be  assigned,  yet  in 
equity  it  may ;  therefore  we  will  permit  the  action  to 
be  brought  by  the  trustees  "  (c). 

The  rule  in  equity  that  choses  in  action  are  assign-  insurer's 
able  does  not,  however,  apply  to  every  form  of  policy.  n^^J^ry  to 
For  it  seems  universally  to  have  been  held  that  fire  a^^P^n^ent  oi 
policies  are  personal  contracts  (rf),and  that  the  consent 
of  the  insurers  is  necessary  to  the  assignment  thereof ; 
while  marine  policies  have  always  been  assignable 
with  their  subject-matter,  and  life  policies  have  been 
treated  as  reversionary  interests,  and  allowed  to  be 
assigned,  charged,  or  otherwise  dealt  with  (e).     The 
Judicature  Act,  1873,  makes  no  change  in  this  respect, 
merely  providing  a  mode  by  which  the  assign,  if  any, 
of  a  chose  in  action,  may  perfect  his  legal  title  to  sue 
thereon,  instead  of  trusting  to  his  equitable  interest 
under  the  legal  title  of  his  assignor  (/). 

Insurers  seem  from  the  earliest  times  of  fire  in-  Assismmeiit  of 
surance  to  have  been  careful  to  prevent  fire  policies  *™  p®"*^®*- 
from  being  assigned  without  licence.    But  for  special 

(*)  Ex  parte  IbheUon,  8  Ch.  D.  519,  39  L.  T.  N.  8.  i,  26  W.  R.  843. 

(<•)  Words  used  in  DeUny  v.  Stoddart,  i  T.  R.  26  (1785),  per  Ak- 
hunt,  J.  The  statutes  dealing  with  assignment  of  life  and  marine 
policies  do  not  give  the  right  to  assign,  but  prescribe  the  mode  of 
assignment. 

(^  Lynch  V.  Dalzell,  4  Bro.  P.  C.  431  (1729).  Sadlett  Co.  v.  Bad- 
code,  2  Atk.  554,  I  Wiis.  10.  JRayner  v.  PrestoHj  18  Ch.  D.  i,  per 
Brett,  L.J.,  50  L.  J.  Ch.  472,  44  L.  T.  K.  S.  787. 

(0  PelUu  V.  Neptune  Co..  5  C.  P.  D.  34,  29  W.  R.  547, 49  L.  J.  C.  P. 
153,  42  L.  T.  N.  S.  35,  28  W.  R.  405.  See  the  difference  between  the 
awignability  of  fire  and  life  policies  stated  in  Mutual  Life  Insurajice 
(h.Y.  Allen  J  52  Am.  Rep.  247,  138  Mass.  24. 

if)  S.  25,  sub-8.  6. 
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restrictions  on  assignment  in  the  policy  itself  (upc»n 
which  the  old  cases  of  Lynch  v.  Dalzell  {g)  and  Sadlers 
Co.  V.  Badcock  (h)  seem  to  go),  there  is  no  apparent 
reason  why  a  fire  policy  should  not  be  assignable 
with  the  subject-matter  thereof  as  readily  as  a  marine 
policy  has  always  been,  except  that  in  land-risks, 
where  the  subject-matter  is  usually  within  the  con- 
trol of  the  assured,  his  personal  character  is  of  more 
importance  than  in  sea-risks, where  the  goods,&c.,from 
the  moment  that  they  go  to  sea,  are  out  of  his  reach. 

The  contract  of  fire  insurance  being  a  contract  of 
indemnity,  no  one  can  recover  in  respect  of  the  loss 
who  is  not  interested  in  the  subject-matter  of  the 
insurance  at  the  timo  such  loss  occurs.  Therefore, 
if  a  person  assigns  away  his  interest  in  a  ship  or 
goods  after  effecting  a  policy  of  insurance  upon 
them,  and  before  the  loss,  he  cannot  recover  the 
insurance-money  from  the  insurers  for  his  own 
benefit  (i) ;  "  and  on  the  sale  of  a  thing  insured,  no 
interest  in  the  policy  passes  to  the  vendee  unless  at 
the  time  of  the  sale  the  policy  be  assigned  either 
expressly  or  impliedly  "  (k). 

If,  however,  the  policy  was  actually  assigned  or 
handed  over  to  the  vendee,  or  if  there  was  a  stipula- 
tion that  the  vendor  should  assign  it  to  or  keep  it  alive 
for  the  benefit  of  the  vendee,  the  latter  would  be 
entitled  to  the  policy-money  on  the  loss  occurring. 
The  assignment,  however,  by  the  vendor,  or  its  equi- 
valent, must  be  made  or  take  place  before  the  property 
has  actually  passed  from  the  vendor  to  the  vendee ; 
for  an  assignment  made  after  the  interest  of  the 
vendor  in  the  subject-matter  of  the  insurance  has 


(jf)  4  Bro.  p.  C.  431. 

(A)  2  Atk.  554.  See  Miall  v.  Western  Insurance  Co^  ig  U.  C.  (C.  P.) 
270. 

(0  Powles  V.  Innesy  1 1  M.  &  W.  10,  12  L.  J.  Ex.  163. 

(*)  North  of  England  Oilcake  Co.  v.  Archangel,  ^r.,  Co.^  L.  R. 
10  Q.  B.  255,  per  Quain,  J.,  44  L.  J.  Q.  B.  121,  24  W.  B.  162,  32  L.  T. 
N.  S.  561. 
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ceased,  cannot  operate  to  give  the  assignee  an  interest 
in  the  policy  (I). 

Although  in   certain   circumstances  Equity  will  Fire  policy, 
recognize  the  assignment  of  a  fire  policy  (m),  such  ]|2f^biow 
right  is  subject  to  the  special  stipulation  of  the  par- 
ticular contract,  and  no  right  to  assign  before  loss 
so  as  to  bind  the  insurer  can  arise  under  a  policy 
against  fire  in  the  ordinary  form  by  which  the  in- 
surers bind  themselves  to  pay  the  insured,  his  exe-  insurerv 
cutors  and  administrators,  and  declare  that  no  assign-  J^'S^mMit 
ment  will   be  valid  unless  accepted  (such  accept- **  ^^p"**"*^- 
ance  being  testified  in  a  prescribed  way)  by  them. 

The  Court  of  Appeal  of  Ontario  have  held  (n)  caiuuiian  law. 
that  the  interest  of  the  insured  in  a  fire  policy  upon 
chattels  may  before  loss  be  assigned  to  a  person 
who  has  no  interest  in  them  at  the  time  of  the  assign- 
ment, and  that  the  assent  of  the  insurers  is  essential 
only  where  the  policy  is  assigned  to  accompany  a  sale 
of  the  property,  a  new  contract  of  insurance  being 
intended  to  arise  between  the  purchaser  and  the 
insurance  company. 

The  view  that  a  tire  policy  runs  with  the  land  dogh  Hre 
has  not  yet  found  favour  with  the  Courts.  But  it  ^Ih  VilS* > 
is  fully  and  very  forcibly  put  forward  by  James,  L.J., 
in  Rayner  v.  Preston  (o).  In  a  dissenting  judgment, 
his  lordship  considered  that  a  contract  of  fire  in- 
surance should  be  held  to  run  with  the  land,  and 
enure  to  the  benefit  of  the  person  from  time  to 
time  interested  therein.  It  runs  with  the  interest 
insured  provided  that  the  owner  of  the  interest  is 
accepted  by  the  insurers. 

If  after  the  contract  of  purchase,  and  before  the  Lom  of  iin> 

fRlht  ou 

(/)  North  of  England  Oilcake  Co,  v.  Archangel^  ^'C„  Co.,  uH  sup, 

(m)  Banner  v.  Pruton,  iS  Ch.  D.,  per  Brett,  L.J.,  lo,  50  L.  J.  472, 
44  L.  T.  N.  S.  787,  29  W.  R.  547. 

(«)  MePhillipg  V.  London  Mvtual  Fire^  23  Ont.  App.  M4.  But 
«ee  Forgie  v.  Royal^  ^o.,  16  Lr.  Can.  Jur.  34.  Kanady  v.  The  Gore 
IHdriet^  JKr.,  44  Canada  (Q.  B.)  261.    See  ante,  p.  213. 

W  18  Ch.  D.  12. 


334 


THE  LAWS  OF  INSURAXCE. 


pnrchaser 
where  vendor 
lets  insaranoc 
expire. 


French  law. 


conveyance,  the  property  is  destroyed  by  fire,  the 
loss  will  fall  upon  the  purchaser,  although  the  houses 
were  insured  at  the  time  of  the  agreement  for  sale, 
and  the  vendor  permitted  the  insurance  to  expire 
without  giving  notice  to  the  purchaser.  If,  how- 
ever, the  vendor  has  before  the  fire  broken  his 
contract,  e,g.,  to  repair  or  alter  the  property,  the 
subsequent  loss  will  not  fall  on  the  purchaser  {p). 

The  first  business  of  a  purchaser  is  therefore 
either  to  insure  as  from  the  date  of  his  contract  or 
to  take  an  agreement  to  insure  from  the  vendor. 

As  the  law  now  stands,  the  benefit  of  a  fire  policy 
does  not  pass  to  a  purchaser  without  an  express 
contract  to  that  eflfect  {q).  It  is  not  an  a<5cessory  of 
the  original  property  passing  by  an  assignment,  but 
a  right  of  recourse  to  the  insurer  on  loss  or  damage 
to  the  property  insured ;  and  while  the  vendor  can- 
not profit  by  the  policy  after  a  conveyance  of  the 
property,  or  recover  upon  it  so  as  to  get  paid  twice 
over  (r),  in  the  opinion  of  Lords  Justice  Brett  and 
Cotton  («),  no  equity  subsists  between  the  vendor 
and  purchaser,  in  the  absence  of  contract  between 
them,  entitling  the  purchaser  to  the  benefit  of  a  fire 
policy  eflfected  by  the  vendor,  and  it  may  be  added, 
that  if  the  purchaser  of  the  property  had  the  benefit 
of  the  policy,  he  would  get  for  nothing  a  protec- 
tion, which  had  been  purchased  by  the  vendor  for 
valuable  consideration,  in  the  shape  of  premium. 

The  French  law  is  otherwise,  and  holds  the  policy 
to  be  accessory  and  to  pass  with  the  property  {t). 

(p)  Sugden,  V.  &  P.  (14th  ed.)  291. 

(S)  Poole  V.  Adamt,  12  W.  B.  683,  10  L.  T.  N.  S.  287.  XoHh  of 
England  Pure  Oilcake  Co.  v.  Archangel  Maritime,  L.  B.  10  Q.  B.  249, 
44  L.  J.  Q.  B.  121, 32  L.  T.  N.  S.  561,  24  W.  B.  162.  Hayner  v.  Preston, 
18  Ch,  D.  I,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S.  787,  29  W.  B.  547. 

(r)  Castellain  v.  Presttm,  n  Q.  B.  D.  380,  49  L.  T.  N.  S.  29,  52  L.  J. 
Q.  B.  366,  31  W.  B.  557.  See  also  Collingridge  v.  Royal  JSxekange, 
3  Q.  B.  D.  173,  47  L.  J.  Q.  B.  32,  37  L.  T.  N.  S.  525,  26  W.  B.  112. 

(#)  Baymr  v.  Preston,  18  Ch.  D.  i,  co  L.  J.  Ch.  472,  44  L.  T.  N.  S. 
787,29W.B.S47.  ^'     ^ 

{t)  See  Stanton  v.  Jlome  Ins.  Co.,  24  Lr.  Can.  Jur.  38.  C^ada 
Civil  Code,  arte.  2483,  2576. 


FIRE    POLICIES    AND   ASSIGNMENT.  335 

The  law  on  this  point  is  by  no  means  satisfactory.  RnuMr  v. 
In  Rayner  v.  Preston  the  vendor  of  property,  burnt  ^'*''''^^"- 
before  completion,  recovered  the   insurance-money 
and  declined  to  give  the  benefit  of  the  policy.     But 
if  the  purchaser  had  applied  to  the  insurance  office 
under  s.  83  of  the  old  Metropolitan  Building  Act 
{14  Gteo.  in.  c,  78),  he  could,  as  a  person  interested 
in  the  property,  have  compelled  reinstatement,     (It 
was  upon  this  ground  that  James,  L.J.,  considered 
that  a  contract  of  fire  insurance  should  be  held  to 
run  with  the  land  and  come  to  the  benefit  of  the 
party  from  time  to  time  interested  therein.)     So  in  Kij?iit«  of 
fact  the  vendor  has  a  good  title  against  the  insurer  to  p^ircuasCTtn 
recover  under  the  poUcy ;  and  by  Paine  v.  Meller(ii),  "^^^J^, 
he  has  a  good  title  against  the  purchaser  to  recover  iiwurcd. 
the  contract  price  in  respect  of  the  thing  destroyed ; 
but  if  he  receives  the  purchase-money  he  will  have 
sustained  no  loss  by  the  fire,  and  may  be  compelled 
to  refund  to  the  insurers  the  amount  which  they 
paid  him  as  an  indemnity  against  his  loss  (x). 

In  Rayner  v.  Preston,  above  cited,  Cotton,  L.J.,  said  : 
^  The  contract  [of  sale]  passes  all  things  belonging  to  ^'"'^"'  ''•'^■ 
the  vendor  appurtenant  to  or  necessarily  connected 
with  the  use  and  enjoyment  of  the  property  mentioned 
in  the  contract,  but  not,  in  my  opinion,  collateral 
contracts,  and  such  at  least,  independently  of  the 
Act  14  Greo.  m,  c.  78,  the  policy  of  insurance  is.  It 
is  not  a  contract  limiting  or  affecting  the  interest  of 
the  vendors  in  the  property  sold,  or  affecting  their 
right  to  enforce  the  contract  for  sale ;  for  it  is  con- 
ceded that  if  there  were  no  insurance,  and  the  build- 
ings sold  were  burnt,  the  contract  for  sale  would  be 
enforced.  It  is  not  even  a  contract  in  the  event  of 
a  fire  to  repair  the  buildings,  but  a  contract  in  that 
event  to  pay  the  vendors  a  sum  of  money  which,  if 

(v)  6  Ves.  49.  And  see  OilUipie  v.  Miller,  i  C.  S.  C.  (4th  serieB) 
423. 

(«)  Cagtellain  v.  Preston,  1 1  Q.  B.  D.  380, 52  L.  J.  Q.  B.  366, 49  L.  T. 
^'.  S.  29,  31  W.  R.  557. 
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received  by  them,  they  may  apply  in  any  way  they 
think  fit.  It  is  a  contract  not  to  repair  the  damage 
to  the  building,  but  to  pay  a  sum  not  exceeding  the 
sum  insured,  or  the  money  value  of  the  injury.  In 
my  opinion,  the  contract  of  insurance  is  not  of  such 
a  nature  as  to  pass  without  apt  words  under  a  con- 
tract for  sale  of  the  thing  insured.  ...  An  unpaid 
vendor  is  a  trustee  in  a  qualified  sense  only,  and  is  so 
not  only  because  he  has  made  a  contract  which  a 
Court  of  Equity  will  give  effect  to  by  transferring  the 
property  sold  to  the  purchaser,  and  so  far  as  he  is  a 
trustee  he  is  so  only  in  respect  of  the  property  con- 
tracted to  be  sold.    Of  this  the  policy  is  not  a  part" 

Where  the  property  insured  against  fire  is  con- 
veyed by  way  of  charge  only,  the  interest  of  the 
insured  is  not  defeated  (y).  It  is  provided  by  the 
Conveyancing  Act  of  1881  (2;)  that  the  holder  of  such 
charge  can,  in  addition  to  his  other  rights,  require  the 
proceeds  of  any  insurance  effected  on  the  property 
by  the  mortgagor,  where  no  express  agreement  has 
been  made  to  the  contrary,  to  be  applied  in  or  towards 
the  discharge  of  the  money  due  under  the  mortgage. 

If  legatees  or  devisees  under  a  will,  or  the  widow 
or  heir-at-law  or  next-of-kin  under  an  intestacy,  have 
a  vested  interest  in  real  or  personal  estate  which  has 
been  insured,  it  would  seem,  though  it  has  not  been 
expressly  decided,  that  the  proceeds  of  any  policy 
thereon,  in  case  of  a  fire  after  the  testator's  or  intes- 
tate's death,  will  be  held  by  the  executor  or  adminis- 
trator for  the  benefit  of  the  person  or  persons 
beneficially  entitled  (a).  The  money  clearly  represents 

(y)  Burton  v.  Oore  District  Mutual^  12  Grant  (U.  C.)  156,  where 
the  assured  mortgaged  and  assigned  his  policy  with  the  insurar's 
consent,  and  ther«if  ter  effected  fresh  insurance. 

{z)  44  &  45  Vict.  c.  41,  8.  23  (4). 

(a)  Culbertsan  v.  Oox,  43  Am.  Bep.  204.  Wyman  y.  IFyMM, 
26  N.  Y.  253.  Parry  v.  Aihley,  3  Sim.  97,  Durrant  v.  Fruad, 
5  De  Q.  &  8.  343,  21  L.  J.  Ch.  353,  29  L.  T.  152,  16  Jur,  709,  com- 
mented on  in  Rayner  v.  Prett4m^  18  Ch.  D.  i.  50  L.  J.  CM.  472. 
44  L.  T.  N.  S.  787,  29  W.  R.  547. 
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the  goods  or  land,  and,  if  payable  at  all,  should  be 
payable  to  the  beneficial  owner  at  the  time  of  the 
fire.  In  the  case  of  chattels,  if  the  chattels  perish 
in  the  life  of  the  testator,  or  the  testator  and  chattels 
perish  together,  it  would  seem  that  the  legatees 
thereof  will  not  be  entitled  to  the  insurance-money. 

The  right  of  action  may  be  only  in  the  represen- 
tative, but  the  proceeds  recovered  by  him  represent 
the  subject  of  the  insurance,  and  are  held  by  him  in 
trust  for  those  beneficially  interested  in  the  estate  (6). 

Mercantile  policies  on  goods,  &c.,  usually  called  Floating 
"  floating  policies,"  are  assignable  by  permission  of  the  J^"^bie. 
insurers  in  the  same  way  as  ordinary  fire  policies, 
from  which  they  do  not  in  reality  differ  except  in  the 
mode  in  which  damage  is   estimated,  and  in  the 
interests  which  they  cover.    In  the  case  of  a  policy  on 
goods  with  liberty  to  charge  the  cargoes,  the  mode  Rule  for 
of  calculating  the  amount  payable  in  case  of  loss  is  ^^^'"n^ml.. 
usually  as  follows,  viz. : — The  whole  value  of  goods  ^^^^^^  P<>"cy- 
afloat,  and  covered  by  the  policy,  must  be  taken,  and 
the  assured  will  recover  such  a  proportion  of  the  loss 
as  the  full  amount  insured  bears  to  the  value  of  all 
the  property  afloat  at  the  time  of  the  accident,  if 
that  value  exceed  the  full  amount  insured ;  if  not, 
the  assured  will  be  entitled  to  the  whole  amoimt 
lost  (c). 

(b)  Parry  v.  Atfdey,  3  Sim.  97.  Mildniay  v.  FolgJiam^  3  Ves.  Jun. 
472,  but  see  comments  thereon  in  Cvlbertson  v.  Odx^  43  Am.  Kep.  at 
p.  209. 

(<?)  Crowley  v.  <?o/te»,  3  B.  &  Ad.  478,  i  L.  J.  K.  B.  158,  per 
Tenterden,  C.J.  Joyce Y.£ennard^  L.  B.  7  Q.  B.  78,  41  L.  J.  Q.  B.  17; 
25  L.  T.  N.  S.  932,  20  W.  R.  233. 
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DISPOSITIONS   OF   LIFE    POLICIES. 

Policies  of  life  assurance  are  treated  as  securities  for 
money  (a)  payable  at  a  date  uncertain  but  calculable. 
The  sum  insured  (apart  from  bonuses)  is  certain; 
the  premium  or  consideration  for  its  payment  is  also 
certain ;  and  the  time  when  the  money  is  payable  is 
certain  to  accrue :  "  Nihil  certius  morte,  nihil  incer- 
tius  hor«l  mortis." 

The  present  value  then  is  computable,  and  assur- 
ance offices  will  accept  surrender  of  a  policy  at  that 
sum  which  is  called  the  "  surrender  value."  A  man 
possessed  of  a  policy  can  also  sell  it  to  a  third  person, 
or  borrow  on  its  security. 

Life  policies  are  now  construed  as  contracts,  not 
to  indemnify,  but  to  pay  a  certain  sum  in  a  certain 
event  depending  on  the  duration  of  human  life.  If 
at  the  time  when  such  contracts  are  made  the  assured 
has  an  insurable  interest  in  the  life  on  which  the 
contract  is  made,  the  contract  is  valid  (6),  and  will 
not  be  affected  by  the  determination  of  such  interest 
before  the  happening  of  the  event  insured  against  (c). 

It  follows  from  this  that  an  assignment  of  a  life 
policy  would^^be  valid  and  pass  to  the  assignee  the 
right    to    the    insurance-money,   even    though   the 

(a)  Stohoe  v.  Cowan,  30  L.  J.  Ch.  882, 7  Jur.  N.  S.  901,  4  L.  T.  N.  S. 
695,  9  W.  R.  801,  29  Beav.  637  (1861),  per  Romilly,  M.B.,  and  case 
there  cited. 

(h)  Ashley  v.  Ashley^  3  Sim.  149,  per  Shadwell,  V.C.  (1829). 

{o)  Dalhy  v.  IiuLia  and  London,  15  C.  B.  365,  24  L.  J.  0.  P.  2, 
18  Jur.  1024,  24  L.  T.  0.  S.  182,  3  W.  R.  116.  Law  v.  London, 
Indi$ptitable,  I  K.  A^  J.  223,  24  L.  J.  Ch.  196,  z  Jur.  N.  S.  179, 
3  W.  R.  155,  24  L.  T.  208.  Manhattan  Life  y.  Henwuey^  99  Fed.  Bcp. 
6j.     But  see  Vesina  y.  Hew  Ycrk  Life,  6  Canada  3a 
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assignor's  interest  in  the  life  had  ceased  before  the 
date  of  the  assignment.  A  creditor  may  insure  Ms 
debtor's  life,  and  the  very  next  day  sell  the  policy 
to  a  third  person,  who  is  a  debtor  of  the  life  assured, 
and  therefore  would  have  had  no  assurable  interest 
in  the  life  enabling  him  to  have  effected  the  policy. 

Under  the  Married  Women's  Property  Act,  1882  (d),  Married 
a  wife  may  insure  her  own  or  her  husband's  life  for  her  J^^^  ™*^ 
separate  use,  and  the  same  and  all  benefit  thereof  will  }}Jf*™**" 
enure  accordingly.  In  America  also  a  married  woman 
may  insure  her  husband's  life  and  dispose  of  the  policy, 
for  "  if  she  pays  the  premium  out  of  her  own  pocket,  it 
is  hard  to  see  why  she  should  not  be  able  to  assign  the 
policy  "  (e). 

A  policy  on  a  man's  own  life,  expressed  to  be  pay-  interwtin 
able  to  his  executors  or  administrators,  is  a  rever-  iSe.^  ^  **'^ 
sionary  interest  (/),  certain  to  fall  in  on  the  assured's 
own  death  or  attainment  of  the  stipulated  age.     It 
fonns  part  of  the  estate  of  the  assured,  being  money 
due  and  owing  to  him  at  his  death  (g),  and  may  be 
dealt  with  at  his  absolute  discretion — sold,  charged, 
settled  (A),  given  away  (i),  bequeathed  (A),  or  made 
subject  of  a  donatio  mortis  causd  (/),  and  passes  to  his 
trustee  in  bankruptcy  (m).    The  fact  that  the  money 
secured  by  the  policy  has  not  become  due  does  not  Poucy 
affect  the  right  to  assign  or  the  possibility  of  anJ^j^JJJ,^^ 
absolute  assignment  {n\ 

(d)  45  &  46  Vict.  c.  75,  8.  II. 
{e)  Ckapin  v.  Fellows,  36  Conn.  132,  4  Am.  Bep.  49. 
(/)  But  see  Bawbone's   Will,  3  K.  &  J.  300,  476,  3  W.  B.  796, 
26  L.  J.  Ch.  509,  29  L.  T.  155. 
ig)  Pelly  v.  WiUon,  17  W.  B.  778,  4  Ch.  App.  574. 
(A)  Sewell  v.  King,  14  Ch.  D.  179,  28  W.  B.  344. 
(i)  Rumineju  v.  JUare,  i  Ex.  D.  169,  34  L.  T.  N.  S.  407,  24  W.  B. 

385. 

(A)  McDonald  v.  IrviTis,  8  Ch.  D.  loi,  47  L.  J.  Ch.  494,  38  L.  T.  N.  S. 
I55»25W.  B.  381. 

[I)  Amis  V.  Witt,  33  Beav.  619.  Witt  v.  AmiA,  i  B.  &  S.  109, 
30  L.  J.  Q.  B.  318,  9  W.  B.  691,  7  Jur.  N.  B.  499,  4  L.  T.  N.  8.  283. 

(m)  Jackson  v.  Fortter,  i  £.  &  E.  463,  29  L.  J.  Q.  B.  8,  33  L.  T. 
290,  7  W.  B.  57& 

(«)  Briee  v.  Bannister,  3  Q.  B.  D.  569, 38  L.  T.  N.  S.  739,  26  W.  B. 
670. 


340  THE  LAWS  OF  INSURANCE. 

A  policy,  though  a  chose  in  action  (o),  is  not  within 
the  order  and  disposition  clause  of  the  Bankruptcy 
Acts,  1869  and  1883  (0),  nor  is  it  a  negotiable  in- 
strument (p).  The  legal  title  to  a  policy  of  life  assur- 
ance can  be  obtained  by  assignment  in  accordance 
with  the  Policies  of  Life  Assurance  Act,  or  s.  25. 
sub-s.  6,  of  the  Judicature  Act,  1873.  An  assignment 
upon  trust  may  be  an  absolute  assignment  within  the 
latter  Act,  and  the  assignee  under  such  an  assignment 
can  give  a  good  discharge  for  the  policy-moneys  (j). 

ikmaHo  mortis       A  life  poUcy  has  been  held  a  proper  subject  of  dona- 
^    '  tio  mortis  caiisd  (r)  on  account  of  its  analogy  to  a  bond. 

And  it  would  seem  that  trover  cannot  be  maintained  for 
it  by  the  executor  or  administrator  of  the  assured  (r), 
if  the  latter  has  given  it  away  without  writing  during 
Jnterviffot.  his  lifetime  (s) ;  but,  on  the  other  hand,  a  person  to 
whom  it  has  simply  been  handed  without  writing  by 
the  assured  in  his  lifetime  cannot  recover  from  the 
assurers  thereon  (t).  If  the  executor  or  administrator 
has  subsequently  regained  possession  of  it,  he  can  give 
a  good  discharge  to  the  insurers,  but  not  otherwise  (w). 

Gift  of  life  Where  a  man  effected  an  insurance  on  his  own  life 

S^tiOTof  but  in  his  daughter's  name,  and  paid  the  premiums 
)  by  donor,  himself,  though  he  retained  the  policy  in  his  own 
possession,  it  was  held  a  complete  gift  to  his  daughter, 
and  on  his  death  she  was  held  entitled  to  the 
insurance-money  (x).  In  this  case  a  policy  of  life 
assurance  was  effected  by  a  man  on  his  own  life,  but 
in  his  daughter's  name,  and  up  to  the  time  of  Us 

(p)  Ex  parte  IhheUtm,  8  Ch.  D.  519,  39  L.  T.  N.  S.  i,  26  W.  R.  843. 

( p)  Strachan  v.  M'DQugle(i%'i^),  13 C.  S. C.  (ist  series) 954.  InM 
Kingdom  Life  v.  Dixon  (1838),  16  C.  S.  C.  (ist  series)  1277. 

(jl)  Burlifuon  v.  Hall,  12  Q.  B.  D.  347. 

(r)  Witt  V.  Amis,  ubi  sup.  note  {I), 

(*)  Rumntens  v.  Hare,  i  Ex.  D.  (C.  A.)  169,  34  L.  T.  N.  S.  407. 
24  W.  R.  385.  Barton  v.  Gainer^  3  H.  &  N.  387,  27  L.  J.  Ex.  390, 
6  W.  R.  624. 

(0  Hoioes  V.  Prudential,  49  L.  T.  N.  S.  133.  O'Hara's  Tontinf. 
30  L.  T.  128,  3  Jur.  N.  S.  1 145,  6  W.  R.  45. 

(tt)  Conway  v.  Britannia  Co.,  8  Lr.  Can.  Jur.  162. 

(a?)  Weston  v.  Richardson,  47  L.  T,  N.  S.  514. 
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death  he  retained  the  policy  in  his  own  possession 
and  paid  all  the  premiums  himself  from  time  to 
time,  except  the  last,  which  was,  through  his  want 
of  funds,  paid  by  his  son.  There  was  no  mention 
of  the  policy  in  the  will  of  the  assured ;  but  he  com- 
municated the  fact  of  the  insurance  to  his  daughter, 
and  gave  her  to  understand  that  it  was  for  her 
benefit.  Kay,  J.,  said  "  that  the  legal  right  to  call 
upon  the  office  to  pay  was  clearly  in  the  daughter, 
and  not  in  the  executor,  the  contract  of  the  assurance 
company  having  been  to  pay  her.  That  she  was 
the  daughter  was  sufficient  to  raise  the  presumption 
that  the  advance  was  to  her,  and  the  only  thing 
that  could  be  relied  on  to  rebut  this  presumption  of 
advancement  was  the  fact  that  the  father  kept  the 
policy  in  his  own  hands.  But  that  was  not  suffi- 
cient. The  mere  retention  of  the  policy  did  not 
show  that  the  beneficial  interest  also  was  not  in- 
tended to  pass  to  her.  Thus  the  gift  of  the  policy 
to  the  daughter  was  a  complete  one,  for  the  legal 
and  the  beneficial  interest  were  vested  in  her." 
Accordingly  she  was  entitled  to  receive  the  sum 
assured. 

In  Fortescue  v.  J^amett  {y)  the  assured  made  a 
voluntary  assignment  by  deed  of  a  policy  upon  his 
own  life  to  trustees,  for  the  benefit  of  his  sister  and 
her  children  if  she  or  they  should  outlive  him.  The 
deed  was  delivered  to  one  of  the  trustees,  and  the 
grantor  kept  the  policy  in  his  own  possession.  No 
notice  of  the  assignment  was  given  to  the  insurance 
office,  and  the  assured  afterwards  surrendered  for 
a  valuable  consideration  the  policy  and  a  bonus 
declared  upon  it  to  the  insurance  office ;  and  the 
Court  held  that  upon  the  delivery  of  the  deed  no 
act  remained  to  be  done  by  the  grantor  to  give 
effect  to  the  assignment  of  the  policy,  and  that  he 
was  bound  to  give  security  to  the  amount  of  the 

(y)  3  M.  &  K.  36,  2  L.  J.  N.  S.  Ch.  98.    Sewell  v.  King,  14  Oh.  D. 
179,  a8  W.  R.  344. 
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value  of  the  policy  assured  by  the  deed.  The 
Master  of  the  Bolls  said :  ''  The  gift  of  the  policy 
appears  to  me  to  have  been  perfectly  complete 
without  delivery.  Nothing  remained  to  be  done  by 
the  grantor,  nor  could  he  have  done  what  he  after- 
wards did  to  defeat  his  own  grant  if  the  trustees 
had  given  notice  of  the  assignment  to  the  insurance 
office.  I  am  of  opinion  that  no  act  remained  to 
be  done  to  complete  the  title  of  the  trustees.  The 
trustees  ought  to  have  given  notice  of  the  assign- 
ment, but  their  omission  to  give  notice  cannot  affect 
the  cestuis  que  trustent" 

No  particular  words  are  necessary  to  constitute  an 
equitable  assignment  of  a  policy  of  life  assurance  if 
the  intention  be  clear ;  and  such  an  assignment 
may  even  be  created  by  word  of  mouth,  and  an 
equitable  mortgage  may  also  be  created  by  the  de- 
posit of  a  policy  of  assurance  so  as  to  entitle  the 
depositee  to  the  moneys  assured  (z).  The  pledge  of 
a  fire  policy  as  collateral  security  is  not  an  assignment 
withiQ  the  condition  prohibiting  assignment  (a). 

To  perfect  the  title  of  the  mortgagee  of  a  policy, 
notice  in  writing  should  be  given  to  the  insurance 
office  of  the  assignment,  otherwise  a  subsequent 
assignee  for  value  might,  by  first  giving  notice, 
obtain  priority  (6). 

The  vaUdity  of  the  assignment  will  be  governed 
by  the  law  of  the  place  where  it  was  made  ;  and  the 
parties  thereto  were  domiciled.  Hence,  where  a 
life  policy,  granted  by  an  English  insurance  com- 
pany to  the  assignor  was  by  him  assigned  in  Cape 
Colony  to  his  wife,  they  being  domiciled  there,  the 

(z)  Row  V.  DatDfon,  i  Ves.  Sen.  331.  Oumell  v.  Gardner,  4  Qiff. 
626-^80,  9  L.  T.  N.  S.  367,  12  W.  R.  67. 

(a)  Griffey  v.  Aew  fork  Control  Co.,  53  Am.  Rep.  202,  55  Sickell 

(N.y.)4i7. 

(V)  30  &  31  Vict.  c.  144,  8.  3.  Judicature  Act,  1873,  s.  25,  8ub-ft.a 
Swayne  v.  Swayne,  1 1  Beav.  463.  Mtey  y.  Bridget,  2  T.  &  €.  Ch. 
486.    Re  Barr's  Trwts,  4  E.  &  K.  219,  6  W.  R.  424. 
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assignment  was  held  invalid  in  England,  because,  by 
the  law  of  Cape  Colony,  it  was  void  by  reason  of  the 
assignor  and  assignee  being  husband  and  wife  (c). 

Where,  however,  the  parties  to  a  contract  reside  in 
different  countries,  in  which  diflferent  systems  of  law 
prevail,  their  intention  is  the  true  criterion  to  deter- 
mine by  what  law  its  interpretation  and  eflfect  are  to 
be  governed  (d). 

The  Policies  of  Assurance  Act,  1867  (e),  gives  the  Awigneemay 
right  to  sue  in  their  own  names  to  any  person  or  cor-  nam^.  °^ 
poration  entitled  by  assignment  or  other  derivative 
title,  and  possessing  at  the  time  of  action  brought  the 
right  in  equity  to  receive  and  give  an  effectual  dis- 
charge for  the  policy-moneys. 

The  effect  of  this  Act  is  not  to  make  life  policies  Poucies  of 
more  or  less  assignable  than  before ;  it  only  enables  ^^^  ^^ 
the  assignee  to  sue  in  his  own  name  without  having  Aadgnabuity. 
to  use  the  name  of  the  assignor,  and  protects  the 
insurance    offices  by  making  notice  of  assignment 
necessary.     In   the  words  of  Lord  Bramwell  with 
respect  to  31  &  32  Vict.  c.  86  (a  similar  Act  as  to 
marine  policies), "  Without  the  aid  of  the  statute,  the 
assign  might  have  sued  at  law  in  the  name  of  the 
assured  and  in  a  Court  of  Equity  in  his  own  name. 
The  statute  was  passed  to  give  the  assign  a  more 
convenient  remedy.     No  alteration  in  the  rights  of 
the  parties  was  contemplated  (/). 

A  condition  that  the  policy  shall  **  not  be  assign-  Condition  that 
able  in  any  case  whatever,"  and  that  the  insurance  K^iJ^bte. 
company-shall  not  be  bound  to  recognize  any  equit- 
able dealings  with  it,  makes  the  policy  non-assignable 
at^law  as  it  was  prior  to  the  Policies  of  Assurance 

{c)  Lee  V.  Abdy,  17  Q.  B.  D.  209,  34  W.  R.  653 ;  see  alflo  Mvtual 
la/e  Insurance  Of.  v.  Allen,  62  Am.  Hep.  247. 

(tt)  Spurrier  v.  La  Cloefie  (1902),  86  L.  T.  631. 

(«)  30  &  31  Vict  c.  144,  8.  I. 

(/)  Pellas  V.  JVeptune  Co,,  5  C.  P.  D.  34, 49  L.  J.  P.  C.  153, 42  L.  T. 
N.  S.  35,  26  W.  B.  405. 
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Act,  1867,  but  does  not  prevent  the  Court  from 
enforcing  a  declaration  of  trust  in  the  beneficial 
interest  in  the  policy  (g). 

Notice  of  assignment  of  a  life  policy  given  to  an 
agent  of  the  company  is  not,  under  the  present  law, 
sufficient  to  vest  the  legal  title  in  the  assignee  (A). 
Under  the  old  law  it  might  be  enough  if  the  agent 
was  not  forbidden  by  the  insurers  to  receive  such 
notice  {%).  Fire  policies  are  in  a  diflferent  position, 
not  being  of  the  same  nature  as  life  policies,  nor 
included  in  the  provisions  of  the  Policies  of  Life 
Assurance  (1867)  -^^^  (*)• 

The  law  as  to  order  and  disposition  is  not  the 
same  in  Ireland,  to  which  country  the  Bankruptcy 
Acts  of  1 869  andi  883  have  not  yet  been  extended  (/). 
But  the  Policies  of  Life  ^^urance  Act  applies  to  the 
whole  of  the  United  Kingdom,  and  the  assignee  of 
a  policy  can  thereby  perfect  his  legal  title  by  the 
same  procedure  in  any  part  thereof. 

By  s.  3  of  the  Act  (m)  it  is  provided  that  no  assign- 
ment made,  after  the  passing  of  the  Act,  of  a  policy 
of  life  assurance  shall  confer  on  the  assignee,  his 
executors,  administrators,  or  assigns,  any  right  to  sue 
for  the  amount  of  such  poUcy  until  a  written  notice 
of  the  date  and  purport  of  such  assignment  shall 
have  been  given  to  the  assurance  company  at  their 
principal  place  of  business,  or  one  of  their  principal 
places  of  business,  in  England  or  Scotland  or  Ireland ; 
and  the  date  on  which  such  notice  shall  be  received 
shall  regulate  the  priority  of  all  claims  under  any 
assignment ;  and  a  payment  hand  fide  made  by  the 
company  before  the  date  on  which  such  notice  shall 

ig)  Re  Turoan^  40  Ch.  D.  5,  59  L.  T.  712,  58  L.  J.  Ch.  loi, 
37  W.  R.  70.  (A)  30  &  31  Vict.  c.  144,  88.  3,  4. 

(i)  Gale  v.  Lewis,  9  Q.  B.  730,  i6  L.  J.  Q.  B.  119. 

{k)  Ex  parte  Hennessey,  1  Connor  &  Lawson  (Ir.)  559. 

(/)  Re  Rtttsell,  i  Cr.  &  D.  (Ir.)  27.  Re  Armstrong  and  Bume, 
I  Cr.  &  D.  (Ir.)  37. 

(m)  30  &  31  Vict.  c.  144. 
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have  been  received  by  the  company  shall  be  as  vaUd 
against  the  assignee  as  if  the  Act  had  not  passed. 

The  notice  required  by  this  section  (3)  should  be  Notice  of 
given  even  m  the  case  of  a  mortgage  to  the  company     «^™®"^' 
itself,  in  order  to  avoid  any  contention  as  to  whether 
the  requirements   of  the  section   upon  which  the 
priority    of  claims  is   made  dependent  have   been 
compUed  with  (n). 

This  statute  was  passed  for  the  protection  of  assur-  Act  v^maed  for 
ance  companies,  and  not  for  the  purpose  of  regulating  ^^5,^°.** 
the  priority  of  assignees  of  policies  inter  se,  and  there- 
fore the  assignee  of  a  policy  who  had  given  notice 
to  the  company  under  s.  3,  but  who  had  notice  of  a 
prior  incumbrance,  would  not  obtain  priority  over 
such  prior  incumbrancer,  although  the  notice  given  by 
such  incumbrancer  was  not  according  to  the  Act  (0). 

Every  insurance  company  must  on  every  poUcy  principal  piaoe 
specify  their  principal  place  or  places  of  business  at^o^^ucy? 
which  notice  of  an  assignment  may  be  given  (s.  4). 

Any  assignment  may  be  made,  either  by  indorse-  Form  of 
ment  on  the  policy  or  by  a  separate  instrument  in  the  *^*8rnment. 
form  given  in  the  schedule  to  the  Act  (s.  5). 

Every  insurance  company  is  bound,  upon  the  re-  company  to 
quest  in  writing  of  any  person  by  whom  any  such  receiproi 
notice  was  given  or  issued,  or  of  his  executors  or  "®'***- 
administrators,  and  upon  payment  of  five  shillings, 
to  deUver  an  acknowledgment  in  writing  of  their  re- 
ceipt of  such  notice;  and  every  such  acknowledg- 
ment, if  signed  by  a  person  who  is  de  fcwto  or  de  jure 
the  manager,  secretary,  treasurer,  or  other  principal 
officer  of  the  company,  shall  be  conclusive  evidence 
of  the  company  having  duly  received  such  notice 
(s.  6). 

(ff)  Davidson's  Precedents,  vol.  2,  pt.  2,  p.  522. 
{0)  yiewman  v.  Kewman,  28  Ch.  D.  674,  54  L.  J.  Ch.  598,  52  L.  T. 
422,  33  W.  R.  505. 
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There  should  be  no  delay  in  giving  notice  of  assign- 
ment of  a  policy  of  insurance,  for  in  the  absence  of 
notice,  if  the  insurance  company  paid  the  policy- 
money  to  the  assignor  of  the  policy,  or  his  legal 
personal  representative,  without  knowledge  of  the 
assignment,  they  could  not  be  made  to  pay  the 
money  again  (p),  and  the  assignment  might  be  de* 
feated  by  the  assignor  surrendering  the  policy  or  the 
bonuses  to  the  office  (q). 

No  person  should  take  an  assignment  of  a  policy  of 
insurance  without  first  inquiring  of  the  insurance 
company  whether  they  have  previously  received 
notice  of  any  assignment,  charge,  or  lien  thereupon. 
When  the  notice  has  been  given  to  the  proper  person, 
he  cannot  disregard  it  without  making  himself  liable 
to  the  assignee  (r).  If  he  made,  even  though  unin- 
tentionally, a  false  representation  to  an  intending 
assignee  as  to  previous  notice,  he  is  personally  liable 
for  the  loss  such  assignees  may  sustain  (s). 

By  the  Judicature  Act,  1873,  s.  25,  sub-s.  6,  any 
absolute  assignment  in  writing,  not  purporting  to  be 
by  way  of  charge  only  of  any  legal  chose  in  action  of 
which  express  notice  in  writing  has  been  given  to  the 
person  from  whom  the  assignor  would  have  been 
entitled  to  receive  the  same,  will  pass  the  legal  right 
and  power  to  give  a  good  discharge  for  the  same 
without  the  concurrence  of  the  assignor.  This  pro- 
vision extends  to  the  assignment  of  a  policy  of  assur- 
ance which  is  a  chose  in  action  (t).  It  is  in  one 
respect  narrower  than  the  provision  contained  in 
the  Policies  of  Assurance  Act,  1867,  inasmuch  as  it 

ip)  Jones  Y.  Oibbofu,  9  Ves.  407,  410. 

iq)  Farteseue  y.  BameU,  3  M.  &  K.  36,  2  L.  J.  N.  6.  Ch.  9S.  StoeU 
Y.  Dobton^  17  Jur.  223,  22  L.  J.  Ch.  884. 

(r)  Williamt  y.  Thorp,  2  Sim.  257.  Baldwin  v.  Billinffsleff,  2  Vem. 
536.  EobarU  y.  Lloyd,  2  BeaY.  376.  Andrews  y.  BousJSM,  10 
BeaY.  51X. 

(#)  Lyde  y.  Barnard,  i  M.  &  W.  loi.  Stoan  y.  PhUlips,  3  N.  &  P. 
447.  Burrows  y.  Lock,  10  Ves.  47a  Bamshire  y.  Bolton,  L.  R.  8  Eq. 
294,  38  L.  J.  Ch.  594,  21  L.  T.  N.  S.  50,  17  W.  R.  986. 

(0  Ex  parte  Ibbethon,  8  Ch.  D.  519,  39  L.  T.  N.  S.  z,  26  W.  B.843. 
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is  limited  to  absolute  assignments  only,  while  the 
Policies  of  Assurance  Act  extends  to  assignments 
which  are  absolute  as  well  as  to  assignments  by  way 
of  charge.  In  another  respect,  however,  the  provision 
of  the  Judicature  Act  is  wider  than  that  of  the  Poli- 
cies of  Assurance  Act,  because  it  extends  to  "  any 
legal  chose  in  action,"  and  therefore  to  all  policies. 
The  Policies  of  Assurance  Act,  on  the  other  hand, 
extends  only  to  policies  granted  by  a  corporation, 
association,  society,  or  company  (u). 

The  "  express  notice  in  writing  "  of  the  assignment  Notice  oi 
of  a  chose  in  action  mentioned  above  in  the  Judica-  giv^aiter 
ture  Act,  1873,  s.  25,  sub-s,  6,  may  be  given  after  ^^^J 
the  death  of  the   assignor,  and  it  would  therefore 
seem  that  notice  of  the  assignment  of  a  policy  of 
insurance  may  also  be  so  given  (x). 

An  aCToement  in  writing,  without  delivery  of  the  what  is  not 

T  /w,  1  /.      an  aflsifinunent 

poucy,  to  execute  on  request  an  eflFectual  mortgage  01  a  within  poudes 
life  policy  as  security  for  a  loan  is  not  an  assignment  ^ct^ia^^ 
within  the  meaning  of  the  Policies  of  Assurance  Act, 
1867.  Consequently  notice  to  the  assurance  company 
of  such  agreement  gave  no  priority  over  a  prior  equit- 
able mortgagee  who  had  given  no  notice,  but  who  had 
possession  of  the  policy  (y).  It  has  been  held  in 
America  that  delivery  of  the  policy  itself  is  necessary 
(inter  alia)  to  constitute  an  assignment  («),  but  this 
does  not  seem  to  be  the  rule  in  England  (a). 

Deposit  ofpoUcieswithacreditor  as  security, coupled 
with  a  request  by  letter  to  him  to  instruct  his  soUcitor 
to  prepare  the  necessary  assignment,is  not  an  equitable 
assignment  within  the  Policies  of  Assurance  Act,  1867 
(30  &  31  Vict.  c.  144).  Consequently,  written  notice 

(«)  30  &  31  Vict.  c.  144,  s.  7. 

(«)  Walker  v.  Bradford  Bank,  12  Q.  B.  D.  511. 

(y)  ^nrer  v.  Clark,  9  Ch.  D.  137,  47  L.  J.  Ch.  692, 27  W.  B.  133. 

(?)  See  Palmer  v.  Merrill,  60  Mass.  (6  Cush)  282.  But  see  Bliss, 
Life  Insurance,  p.  511,  note  i. 

(a)  Kekewieh  y.  Manning,  I  De  G.  M.  &  G.  176,  21  L.  J.  Ch.  577. 
Ward  V.  Audland,  8  Sim.  571,  C.  P.  Cooper  146,  8  Beav.  201. 
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to  the  company  will  not  in  such  a  case  be  enough  to 
enable  the  depositee  to  give  the  insurer  an  effectual 
discharge.  Jessel,  M.R.,  said:  *'  No  consideration  was 
stated,  and  there  was  no  agreement  to  assign.  There 
had  been  a  deposit,  and  there  was  to  be  an  assignment 
only  if  the  plaintiff  (the  mortgagee)  thought  fit.  For 
some  reason  or  other,  he  did  not  choose  to  take  the 
assignment,  but  was  content  to  rely  on  the  deposit "  (ft). 
The  Court,  however,  considering  that  sufficient  proof 
had  been  given  that  the  money  was  really  due  to  the 
mortgagee,  dispensed  with  the  executors  of  the  mort- 
gagor (by  15  &  i6  Vict.  c.  86,  s.  44)  (c).  But  it  was 
doubted  by  the  Court  of  Appeal  whether  this  course 
was  admissible  (rf). 

A  covenant  to  effect  a  policy  by  way  of  security 
is  not  enough  of  itself  to  vest  the  policy  in  the 
covenantee  (e) ;  it  does  not  seem  to  operate  as  an 
equitable  assignment  thereof,  or  to  give  him  a  lien 
thereon. 

But  in  Ward  v.  Ward  (/),  a  covenant  by  a  default- 
ing trustee  to  effect  a  poUcy  on  his  own  life  was  held 
to  entitle  the  cestuis  que  trustent  to  the  proceeds 
against  his  creditors. 

Mere  deposit  of  a  pohcy  with  a  creditor  as  security, 
notice  whereof  was  given  to  the  insurers  after  the 
death  of  the  assured,  is  not  sufficient  to  entitle  the 
creditor  to  demand  payment  from  the  insurance  com- 
pany without  the  concurrence  of  the  debtor's  legal 
personal  representative. 

And  if  the  creditor  makes  good  his  claim,  the 

(b)  Orossley  v.  City  of  Glasgow  Li  fey  4  Ch.  D.  421,  per  Jessel,  M.R. 
(1876),  46  L.  J.  Ch.  6s,  36  L.  T.  N.  S.  285,  25  W.  K.  264. 

(c)  Ibid. 

Id)  See  per  Cotton  and  James,  L.  JJ.,  in  Webster  v.  British  Empire 
Mutual,  15  Ch.  D.  169,  49  L.  J.  Ch.  769,  43  L.  T.  N.  S.  229,28W.B. 
818.  But  see  also  Curtius  v.  Caledonian^  19  Ch.  D.  534,  51  L.  J.  Ch. 
80,  30  W.  R.  125,  45  L.  T.  N.  S.  662. 

{e)  Lees  v.  Whitely,  2  Eq.  143,  35  L.  J.  Ch.  412,  14  L.  T.  N.  S.472, 
14  W.  R.  534.  See,  however.  Ex  parte  Caldwell^  20  W.  B.  363, 
13  Eq.  188.  (/)  18  Jur.  539. 
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insurers  will  not  be  liable  to  pay  interest  from  the  due 
date  where  the  delay  is  owing  to  the  creditor's  neglect 
to  clothe  himself  with  the  legal  title  to  the  money  (g). 

When  the  owner  of  an  insurance  policy,  after  loss,  Directions  to 
places  it  in  the  hands  of  an  attorney  for  collection,  appi™^  ^ 
with  instructions  to  apply  the  proceeds  in  payment  of  J^^J^ 
his  debt  to  a  third  person,  this  does  not  constitute  an  payment  of 
assignment  to  such  third  person  (A).  JL\iwa.J^to 

creditor. 

The  assignee  of  a  policy  will  not  be  in  any  better  Poeition  of 
position  than  the  person  who  eflfected  and  assigned  it  b^SThan 
to  him  (z).  Thus  B.,  at  the  instance  of  the  agent  of  ^j^^^^** 
the  British  Equitable  Insurance  Company,  proposed 
to  insure  his  life,  answered  the  questions  as  to  his 
health  satisfactorily,  and  mentioned  D.  as  his  last 
medical  attendant,  and,  the  medical  officer  of  the 
company  reporting  favourably,  the  proposal  was 
accepted,  and  a  letter  written  giving  notice  that  the 
oflSce  would  not  be  liable  for  any  risk  in  consequence 
of  a  variation  in  health  between  the  acceptance  of  the 
proposal  and  the  actual  receipt  of  the  first  premium. 
B.,  becoming  suddenly  stout,  was  alarmed,  and  con- 
sulted W.,  a  physician,  wljo  told  him  he  was  in 
danger,  and  wrote  to  D.  to  that  eflfect.  D.  taking  a 
more  favourable  view,  B.  then  paid  the  first  premium, 
and  never  communicated  to  the  office  his  consulta- 
tion with  W. ;  and  with  the  receipt  for  such  premium 
was  a  letter  expressing  that  if  any  alteration  in  health 
had  occurred  the  policy  would  be  void.  B.  assigned 
the  policy  as  security  for  a  debt  to  the  Vale  of  Neath 
Railway  Co.,  represented  subsequently  by  the  Great 
Western  Co.,  and  died  suddenly  of  disease  of  the 

[3)  Webster  v.  British  Empire  Mutual^  15  Ch.  D.  169,0.  A.  (1880), 
uhitupra, 

(A)  AuUman  v.  McConnell,  34  Fed.  Rep.  U.  S.  724. 

(i)  Dormay  v.  Barrodaile,  10  Beav.  335,  16  L.  J.  Ch.  337.  British 
Equitable  v.  Great  Western  Railtoay,  20  L.  T.  N.  S.422,  38  L.  J.  Ch. 
314,  17  W.  B.  43,  561.  Anderson  v.  Fitzgerald,  4  H.  L.  C.  484, 
17  Jut.  995,  and  Scottish  Widows'  Fund  v.  Buist,  3  C.  S.  C.  (4th  series) 
1078,  5  do.  64  (H.  L.).  rolicies  of  Assurance  Act,  1867,  b.  2.  Manglejt 
V.  Z>uroM,  3  H.  L.  C.  702  (1852).    Purdeto  y.  Jackson,  i  Buss.  i. 
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heart,  and  a  jury  returned  that  verdict.  An  action 
was  brought  on  the  policy  in  the  name  of  the  widow ; 
and  it  was  held  that  the  non-communication  by  B.  to 
the  office  of  the  fact  of  his  consulting  W.,  although 
he  was  not  bound  to  say  what  W.  told  him,  vitiated 
the  policy,  and  that  the  plaintiff  was  in  no  better 
position  than  B.  (k). 

The  assignee  is  liable  to  all  the  defences  which 
the  insurers  would  be  entitled  to  raise  against  the 
assignor ;  for  if  the  policy  be  affected  by  any  vice  in 
regard  to  the  assignor,  it  is  also  similarly  affected  as 
regards  the  assignee.  So  if  the  assignor  have  effected 
poUq7  effected  the  poUcy  by  fraud  practised  against  the  insurer,  and 
subsequently  assigned,  and  the  assignee  be  at  the 


paid. 


bjfrand 
insurer  can 

recover  money  ^[j^q  ignoraut  of  the  fraud,  and  the  insurer  pays  the 
assignee,  both  being  in  equal  ignorance  of  the  fraud, 
the  insurer  may  recover  from  the  assignee  the  money 
paid  under  such  mistake  (/). 


Dnty  of 
Insurer 
knowing 
assignee  is 
deceived. 


But  if  the  notice  of  assignment  given  to  the 
insurer  discloses  on  the  face  of  it  that  which  induces 
the  belief  that  the  assignee  has  been  deceived  in 
accepting  the  assignment,  the  insurer  is  bound  to 
inform  the  assignee  of  the  real  circumstances ;  and, 
if  he  does  not,  he  will  be  estopped  from  taking 
advantage  as  against  the  assignee  of  the  equities 
existing  as  between  the  assignor  and  himself  (m). 

Aggravation  of'  ..  ..Where  the  health  of  the  life  grew  worse  between 
imo^toir^*^  the  acceptance  of  the  risk  and  payment  of  the  pre- 
moi^M^^  mium>  but  the  aggravation  of  the  illness  was  not 
premium.  discloscd  to  the  insuTcrs,  the  policy  was  held  vitiated, 
purchi«r.  and  bond  fde  purchasers  for  value  {n)  without  notice 
were  held  to  have  no  title  to  recover  thereon  (o). 

(*)  BrUUh  EquUahle\.  G.  W.  IL  Of,,  attpra. 

{I)  Lefevre  v.  Boyle,  i  L.  J.  N.  S.  K.  B.  199,  3  B.  &  Ad.  877. 

{m)  Mangles  v.  Dixon,  3  H.  L.  C.  702. 

(n)  For  precautions  to  be  obeerved  by  purchasers  or  mortgagees  of 
life  policies,  see  2  Dav.  Free.  Conv.  pt.  i,  p.  654  note. 

(<»)  British  Equitable  v.  Cheat  Western  Bailway  (1869),  38  L.  J.  Ch. 
314,  17  W.  B.  561,  20  L.  T.  N.  S.  422.    Policies  of  Assurance  Act, 
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K  after  a  policy  has  been  assigned  the  insurance  Beoeipt  of 
company  become  aware  of  objections  to  its  validity  J^^^^Jtor 
so  clear  and  conclusive  that  the  mere  statement  o{}^oY}f^^^ 

1  .  11  1  -I  i.  .         Invalidity  of 

them  IS  enough,  there  may  be  a  duty  of  commumca-  a»igned 
tion  to  those  whom  the  company  know  to  be  inter-  ^^^' 
ested  in  the  policy.     It  would  not   be  consistent 
with  good  faith  that  they  should  in  such  circum- 
stances go  on  receiving  the  premiums  on  a  policy 
that  they  intended  to  challenge  in  the  end  (p). 

In  certain  companies  (mutual)  the  assignee  of  a 
policy,  by  payment  of  premiums,  is  held  to  have  con- 
tracted to  become  a  member  of  the  company,  and  is 
liable  to  be  entered  on  the  register  as  a  contributory : 
but  if  the  directors  refuse  to  register  the  assignee  as  a 
member  of  the  company,  the  Court  will  in  certain 
cases  hold  him  not  to  have  become  a  contributory  (q). 

On  the  other  hand,  assignment  before  winding  up  Asaignment 
of  such  a  company  relieves  the  assignor  (r).  w^SSig  up. 

The  Trustee  Relief  Act,  until  extended  by  the  Payment  into 
6th  sub-s.  of  s.  25  of  the  Judicature  Act,  1873,  did^^j^^ 
not  enable  an  insurance  company,  having  notice  of  SeUef  Act'^ 
conflicting  claims,  to  pay  policy-moneys  into  court, 
miless  the  moneys  were  the  subject  of  a  trust  (s) ; 
but,  inasmuch  as,  by  the  Policies  of  Assurance  Act, 
1867  (t)y  an  unsatisfied  mortgagee  of  a  policy  might 
sue  the  insurance   office  in  his  own  name  on  his 
assignment,  the  insurance  office  would  be  justified 
in  requiring  evidence  that  an  assignment  by  way  of 
mortgage  of   which   they  had  notice  was  satisfied 

1867,  expltdned  as  not  giving  the  aseign  a  better  title,  but  only 
as  dispensing  with  administration  where  the  assign  had  a  complete 
title. 

[p)  Scottish  Equitable  v.  BuUt^  4  C.  S.  C.  (4th  series)  1081-82,  per 
Lord  President. 

(;)  Ex  parte  Saunders  (1882),  20  Ch.  D.  403,  51  L.  J.  Ch.  579, 
47  L.  T.  N.  S.  112. 

(f)  Ex  parte  Broum  (1881),  18  Ch.  D.  639,  50  L.  J.  Ch.  714,45  L.T. 
N.  S.  269,  30  W.  R.  30. 

W  Matthew  v.  Korthem,  Jj^c,  Co,,  9  Ch.  D.  80,  38  L.  T.  N.  S.  468, 
47  L.  J.  Ch.  562.  (0  30  &  31  Vict.  c.  144. 
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before  they  paid  over  the  money  to  a  subsequent 
assignee  of  the  policy  (u). 

And  now,  subject  to  the  Rules  of  Court,  made 
under  the  Life  Assurance  Companies  (Payment  into 
Court)  Act,  1896  (59  Vict.  c.  8),  any  life  assurance 
company  may  pay  into  the  High  Court  any  moneys 
payable  by  them  under  a  life  policy  in  respect  of 
which,  in  the  opinion  of  their  board  of  directors,  no 
suflScient  discharge  can  otherwise  be  obtained,  or, 
where  the  head  office  of  the  company  is  situated 
within  the  jurisdiction  of  the  Chancery  Court  of  the 
County  Palatine  of  Lancaster,  either  into  that  Court 
or  into  the  High  Court,  and  the  receipt  or  certificate 
of  the  proper  officer  shall  be  a  sufficient  discharge 
for  the  moneys  so  paid.  Life  assurance  company  in 
this  Act  is  exclusive  of  a  registered  friendly  society. 

Where  an  action  had  been  brought  against  a  life 
insurance  company  upon  a  lost  life  policy,  and  the 
directors  of  the  company  were  of  opinion  that  no 
sufficient  discharge  could  otherwise  be  obtained,  it 
was  held  that  under  the  Life  Assurance  Companies 
(Payment  into  Court)  Act,  1896,  the  company  could 
pay  the  amount  of  the  policy  into  the  High  Court 
under  Order  liv.  c.  Rules  of  the  Supreme  Court, 
1883  (x). 

It  does  not  matter  if  the  last  assignment  of  which 
notice  has  been  given  to  the  insurer  is  over  twenty 
te^h1)f  time  y^^^s  old,  for  uo  demand  can  be  made  under  it  until 
between  notice  the  ovout  happens  in  which  the  policy-money  is  to 
and^eath  oi  bocome  duc.  In  Haycock's  Policy  twenty-four  years 
***""^^-  had  elapsed  between  the  assignment  by  way  of  mort- 

gage and  the  death  of  the  assured.  The  latter  had 
subsequently  to  the  mortgage  assigned  the  policy  to 
a  third  person,  and  he  to  the  petitioners  in  that  case. 


LoBt  life 
poUoy. 


Fayment  into 
Court. 


Validity  of 
aasignee's 
claim  not 


(tr)  Re  Haycock's  Policy,  i  Ch.  D.  6ii,  45  L.  J.  Ch.  247,  24  W.  B. 
291. 

(a?)  Harrison  v.  Alliance,  <Jt.  (1903),  i  K.  B.  184,  72  L.  J.  K.  B. 
US,  88L.  T.  4,  SI  W.  R.  281. 
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But  absence  of  claim  on  the  part  of  the  mortgagee 
was  not  held  to  be  any  evidence  that  the  claim  had 
been  satisfied,  and  no  suggestion  was  made  that 
it  was  barred.  And  the  policy-moneys  were  only 
paid  out  of  court  on  the  personal  representative 
of  the  mortgagee  disclaiming  any  interest  therein. 

An  endowment  policy  payable  to  the  insured  or  Poucy  payaw© 
his  assigns,  if  he  should  live  to  a  specified  time,  or,  hVa^^s  ^ 
I         if  he  should  die  before  that  time  to  his  legal  re-  **®  |!r  ^!^^, 

!  .  o  specified  time, 

I         presentatives,  is  assignable ;   and  the  assignee  alone  or,  ii  he  die 
would  be  entitled  to  receive  the    sum   insured,  in  ws^icgai 
case  of  the  death  of  the  insured  before  the  dayj^^^^^ 
named  (y). 

A  contract'  to  assign  a  life  policy  may  be  ordered  specific 
to  be  specifically  performed  (z).     And   under  such  ^nt^^tlT  °' 
a  contract,  unless  otherwise  agreed,  the  assignment  *«**^^* 
must  be  free  from  incumbrances.     So  if  a  contract  Free  from 
is  made  to   assign  a  policy,  and   the  assignor  had  '"^"™  >™nce8. 
(unknown  to    the  would-be    assignee)   agreed  that 
one-third  of  the  premiums  should  be  a  charge  on 
the  policy  payable  at  his  death,  the  burden  of  such 
charge  must  be  satisfied  by  the  assignor  and  not 
transferred  to  the  assignee  (a).    Such  contract  passes 
all   the  benefits   attached   to   the   policies,  such   as 
bonuses,  &c.  (S),  without  further  words. 

A  contract  for  the  sale  of  a  life  policy  having  been  saie  of  poUcy 
made,  in  the  beUef  by  both  parties  that  the  insured  l^il^l^J^^ 
was  alive  when  in  fact  he  was  dead,  and  it  having  Jjj*"j^*  ^'"^ 
been  completed  by  assignment,  it  was  adjudged  that 
the  vendor  was  entitled  to  have  the  transaction  set 
aside  (c). 

(y)  MuttMl  Life  Irimranee  Co,  v.  Armstrtrng,  Fed.  Rep.  Dig. 
(1887-91),  502. 

(r)  Ashley  v.  Athley^  3  Sim.  149.     Ooodsall  v.  Webb,  2  Keen  99. 

(a)  Gatayea  v.  FUUher,  34  Beav.  387,  per  Romilly,  M.R. 

(6)  Courtney  v.  F&rrar».  i  Sim.  137,  $  L.  J.  N.  S.  Ch.  107.  Parke* 
V.  Bott,  9  Sim.  388. 

{e)  Scott  V.  C^fuUon  (1903),  2  Ch.  D.  249,  72  L.  J.  Ch.  600,  88  L.  T. 

Z 
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Bankruptcy  of 
aanired. 
Payment  of 
premiamB  by 
iMlgnee. 


Covenant  to 
keep  policy 
on  foot. 


Not  broken  by 
suicide  of 
coTcnantor. 


Covenant  to 
keep  policy  on 
foot  whether 
broken  by 
goinqr  abroad. 


A  policy  effected  on  own  life  at  an  annual  premium, 
on  bankruptcy  of  the  assured  passes  to  his  trustee, 
however  small  be  its  apparent  value  at  such  date,  and 
even  if  there  are  considerable  arrears  of  premium  due 
thereon.  If  he  disclaim,  the  grantee  can  do  what  he 
likes  about  it  (d).  If  the  assured,  instead  of  delivering 
up  the  policy  as  part  of  his  effects,  secretly  assign  it 
to  another  person,  who  pays  the  arrears  of  premium, 
and  upon  the  death  of  the  bankrupt  receives  the  sum 
insured,  this  sum,  less  the  amount  of  arrears  so  paid, 
may  be  recovered  by  the  trustees  in  bankruptcy  as 
money  had  and  received  to  their  use  (e). 

So  also  if  the  bankrupt  surrender  the  policy  and 
procure  renewal  to  one  creditor  in  consideration  of  his 
accepting  the  composition  offered  (/). 

If  a  policy  be  assigned  with  other  property,  that 
the  latter  assignment  should  be  avoided  will  not  affect 
the  assignee's  right  to  the  policy  (g). 

An  assignment  of  a  policy  of  assurance  by  the 
cestui  qiLc  vie  ought  to  contain  an  express  covenant  by 
him  that  he  will  not  do  anything  to  vitiate  the  poUcy 
or  prevent  the  assignee  from  receiving  the  money.  A 
covenant  simply  to  do  all  things  necessary  to  keep  the 
policy  on  foot  is  not  broken  by  his  suicide,  although 
the  assignee  will  thereby  lose  the  benefit  of  the 
policy  (h), 

"  Such  a  covenant  may  practically  prevent  the 
cestui  que  vie  from  proceeding  to  any  British  colony,  or 

{d)  Be  Learmovth,  14  W.  K.  628. 

{e)  Scfumdler  v.  Wace^  1  Camp.  486.  See  West  v.  ^eid^  2  Hare  256, 
and  Pennell  v.  Millar,  23  Beav.  172,  5  W.  B.  215,  29  L.  T.  35,  where 
assignor  had  covenanted  to  keep  up  policies  and  assign  had  paid  the 
premium.  See  also  Burridge  v.  Jtmo,  i  Y.  &  C.  Ch.  C.  183,  583, 
13  L.  J.  Ch.  173,  8  Jur.  299.  Connecticut  Mvtual  Life  v.  Bitmmgk*, 
34  Conn.  305. 

(/)  Pfieger  v.  Browne,  28  Beav.  391,  per  Bomilly,  M.B. 

(g)  Fotter  v.  Roberts,  7  Jur.  N.  S.  400^  9  W.  B.  605.  See  PeitMeU 
Y«  Millar,  supra.     Bromley  y.  Smith,  26  Beav.  644. 

(A)  Borrodaile  v.  Hunter,  5  M.  &  G.  639, 12  L.  J.  C.  P.  225, 5  Scott 
N.  B.  418,  7  Jur.  443.  Dormay  v.  Borrodaile^  10  Beav.  335,  16  L.  J* 
Ch.  337. 
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even  from  leaving  Europe ;  for  most  of  the  insurance 
offices  make  residence  or  travelling  out  of  Europe 
vitiate  a  policy,  and  a  Court  of  Equity  will  restrain  a 
man  from  committing  a  breach  of  his  own  covenant. 
Permission  to  ride  or  travel  abroad  in  healthy  latitudes 
may,  however,  usually  be  obtained  from  the  oflSce  on 
payment  of  an  increased  premium ;  and  a  covenant 
to  pay  an  increased  premium,  which  may  become 
payable  in  the  event  of  the  assignee  allowing  the 
cestui  que  vie  to  go  abroad,  should  be  inserted  in  the 
assignment.     Of  course  the  assignor  of  a  policy  has  Breach  of 
notice  of  all  its  conditions,  and  will,  if  he  avoid  the  poucy  by 
policy  by  breaking  any  of  its  conditions,  be  responsible  ^^^en  "uTto 
vmder  the  ordinary  covenant  not  to  vitiate  the  policy  ;  ^wp  up  policy, 
but  where  one  covenanted  that  he  would  appear  at  any 
insurance  office  within  the  bills  of  mortality,  and  enable 
the  covenantee  to  insure  his  life,  and  in  pursuance  of 
his  covenant  appeared  at  an  office  which  subsequently 
granted  to  the  covenantee  a  policy  containing  a  con- 
dition that  the  covenantor  should  not  go  beyond  the 
limits  of  Europe,  it  was  held  that  the  covenantee  ought 
tohave  given  the  covenantor  notice  that  the  insurance 
had  been  effected  on  those  terms ;  and  that,  not  having 
done  so,  he  could  not  recover  damages  for  the  avoidance 
of  the  policy  by  the  covenantor  quitting  Europe  (i). 
But  if  the  covenant  be  explicit  and  the  covenantor 
have  notice  of  the  terms  of  the  policy,  the  covenant 
will  be  construed  strictly,  and  the  covenantee  may 
enter  up  a  judgment  and  issue  execution  against  the  Bencwai 
covenantor  for  neglecting  to  keep  the  policy  on  foot,  ^veiumto/ 
notwithstanding  he  may  himself  have  obtained  its 
renewal "  (k). 

An  action  will  lie  for  breach  of  covenant  to  effect 
and  settle  a  policy,  and  the  damage  caused  by  the 
breach  may  be  proved  for  (I). 

(i)  Vyse  V.  Wakefield,  5  M.  &  W.  442. 

[k)  Wintfiorp  v.  Murray^  8  Ha.  214.  Davidson*8  Precedents,  4th  ed. 
▼ol.  2,  p.  656. 

(I)  Arthur  v.  Wynne,  14  Ch.  D.  603, 49  L.  J.  Ch.  557,  43  L.  T.  N.  S. 
46,  aS  W.  R.  972. 
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Non-aflBign-  Insurances  under  the  Customs  Annuity  and  Bene- 

toBwancee.  volent  Fund  (56  Geo.  III.  c.  Ixxiii.,  34  &  35  Vict, 
c.  103  and  Kules  of  1872  thereunder)  are  not  part 
of  the  assured's  estate.  He  has  only  a  limited  power 
of  appointment  over  the  funds  secured  thereby.  On 
making  certain  payments  during  his  life  he  acquires 
a  right  to  appoint  a  sum  of  money  on  his  death 
either  for  the  benefit  of  his  widow,  if  any,  or,  if  not, 
of  his  relatives  and  nominees  if  accepted  by  the 
directors  (m). 

The  Court  in  lunacy  has  no  jurisdiction  to  appoint 
a  nominee  on  behalf  of  a  lunatic  assured  (n). 

The  appointment  being  limited,  no  legacy  duty  is 
payable  thereon  (0),  but  succession  duty  is  payable  (p). 

If  no  nomination  is  approved  and  registered 
during  lifetime,  but  the  assured  makes  a  bequest  of 
such  policy,  the  legatee  cannot  take,  and  the  widow 
or  the  assured's  children,  if  any  (his  wife  being  dead), 
are  entitled  (q). 

But  irrevocable  assignment  of  a  certain  portion  of 
the  sum  insured  is  permitted  under  certain  restric- 
tions by  the  said  Rules  (r). 

The  effect  of  mortgage  of  such  permitted  portion 
would  be  a  disposition  jwo  tanto ;  and  his  mortgagee's 
interest,  if  any,  would  be  subject  to  the  dispositions  of 
the  assured's  will,  or  the  rules  of  the  society.  The 
assignees  or  mortgagees  of  such  a  policy  will  not  be 
liable  to  succession  duty  (s). 

(w)  Attorney' General  v.  Abdy,  i  H.  &  C.  266,  32  L.  J.  Ex.  9. 

\n)  Urquhart  v.  Butterjield^  36  Ch.  D.  55. 

(0)  Attorney- Oeneral  v.  Smutell^  Tilsley  on  Stamps,  685  (2nd  ed.). 

(;;)  Attorney-General  v.  Abdy,  s^tpra.  Succession  Duty  Act 
(16  &  17  Vict.'c.  51),  8.  17. 

(q)  TF.  Phillipn'  In*tirance,  23  Ch.  D.  235,  52  L.  J.  Ch.  44,48  L.  T. 
N.  S.  81,  31  W.  R.  511. 

(r)  McLean  Trustgy  19  Eq.  274,  per  Jessel,  M.R.,  doubted  Vrqnkart 
V.  Bntterjield,  36  Ch.  D.  82,  57  L.  J.  Ch.  521. 

(j»)  M'Lran'n  TrvOs,  supra,  15  &  16  Vict,  c,  51  (Succesfion  Duty 
Act),  8.  17 
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The  assured  may  settle  his  share  of  the  benevolent 
fund  to  trustees,  for  the  benefit  of  his  daughter  on 
her  marriage.  Such  settlement  is  within  the  words 
of  the  rule,  "  for  the  benefit  of  the  child  or  children.'* 
No  admission  of  the  trustees  or  the  husband  as 
nominees,  nor  any  consent  of  the  directors  of  the 
fund,  is  necessary  (t). 

A  policy  of  assurance  effected  by  a  member  of  a  Friendly 
!        friendly  society  on  his  own  life  is  legally  assignable  •*^*®*^*®^ 
by  him  in  the  ordinary  way,  as  well  as  by  means  of 
a  nomination    under    the    Friendly    Societies    Act, 
1875,   sec.    15,    and    the    Friendly   Societies    Act, 
1896,  sees.  56  and  57  (ti). 

The  power  of  nomination  is  confined  to  members 
who  have  attained  sixteen  years  of  age  (x). 

Where    assurances    are    made    on    the    lives    of  insurances  on 
children  under  the  Friendly  Societies  Act,   1896,  Jiyes^^aer 
the  only  people  who   can  receive  money  are  the  **^- 
parents,  or  their  personal  representatives,  s.  63,  un- 
less the  person  insuring  has  an  interest  in  the  life 
of  the  person  insured,  s.  67. 

The  rules    of  an  unregistered   friendly  society,  Kaiesof 
relating  to  payment  of  death  allowances,  declared  ^"^^^.j^ngti- 
that  the  committee  might  pay  to  such  person  amongst  J^^^^* 
certain  specified  relatives  of  the  deceased  member  as 
they  might  think  fit,  unless  the  member  had  other- 
wise bequeathed  it  by  will,  and  that  after  such  pay- 
ment neither  the  committee  nor  the  society  should 
be  liable  to  any  further  claim ;  upon  the  death  of 
the  member  intestate  the  society  paid  his  sister,  and 
the  plaintiff  as  the  administrator  of  the  deceased 
sued  her  for  the  money  so  paid,  but  he  failed  to 

(0  PococVb  Policy,  6  Cli.  App.  447,  25  L.  T.  N.  S.  233,  19  W.  R. 
8ci. 
(«)  Griffin  V.  Griffin  (1902),  i  Ch.  D.  135,  71  L.  J.  Ch.  112,  86  L.T. 

38. 
(')  59  &  60  Vict.  c.  25  and  c.  26. 
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recover,  since   the  rules   constituted   the  contract 
between  the  member  and  the  society  (y). 

Post  offlcu  Assignments  of  Post  Office  insurances  or  annuities 

iMuraiicen.  ^^  subjoct  to  the  provisious  of  27  &  28  Vict.  c.  43, 
s.  II,  and  the  Bules  made  under  the  Act  (z).  The 
general  provisions  of  this  Act  have  been  amended 
by  45  &  46  Vict.  c.  51,  50  &  51  Vict-  c.  40,  and 
56  &  57  Vict.  c.  69. 

Anignmcnt  of       The  assignco  cannot  recover  on  a  policy  void  for 
void  policy.      fraud  of  the  assignor,  or  for  misrepresentations  in  the 
proposals  (a). 

In  an  ordinary  life  policy  the  assignee  for  value 
can  recover  by  the  terms  thereo£ 

Legal  moanB  The  word  *'  legal "  in  a  proviso  which  avoids  the 

lawful.  policy,  "  except  it  shall  have  been  legally  assigned," 

means  lawful,  not  legal  as  opposed  to  equitable  (b). 

Authority  to  Authority  to  hold  the  policy  for  any  bills  or  notes 
SJ'lis'^^nt.  caslied  for  the  grantee  has  also  been  held  to  be  an 
assignment  within  the  terms  of  a  policy  containing 
the  following  words:  ''unless  it  shall  have  been 
assigned  for  valuable  consideration  six  months  before 
death  "  (c). 

insnren  eannot  ^  The  insurors,  if  they  make  advances  on  a  policy, 
Md  ciSm"^  are  third  persons  for  that  purpose,  and  cannot  avoid 
advance.  the  policy  and  claim  the  debt  (d). 

(y)  Anhhf  v.  Co^tin,  21  Q.  B.  D.  401,  59  L.  T.  224,  57  L.  J.  Q.  B. 
491.  37  W.  R.  140. 
(2)  30  &  31  Vict.  c.  144,  8.  8  ;  16  &  17  Vict  c.  45  ;  27  &  28  Vict. 

(a)  British  Equitable  v.  Oreat  Wegtem Railusay,  19  L.  T.N.  8. 476, 
per  Malina,  V.C.  (1869),  affd.  20  L.  T.  N.  S.  422,  17  W.  ».  43,  38  L.  J. 
Ch.  132,  314. 

(h)  Dufaur  v.  Profunanal,  25  Beav.  599,  4  Jur.  N.  S.  841,  27  L.  J. 
Ch.  817,  32  L.  T.  25. 

(c)  Jones  V.  Consolidatedy  26  Beav.  256,  5  Jur.  N.  S.  214,  28  L.  J. 
Ch.  66,  32  L.  T.  307.  Moore  v.  WooUey,  4  K.  &  B.  241,  24  L.  J.  Q.  B. 
40,  I  Jur.  N.  S.  468,  24  L.  T.  155.  3  W.  R.  66,  3  C.  L.  Bep.  vfj. 
Wiiite  V.  British  Empire,  7  Eq.  394,  38  L.  J.  Ch.  53,  17  W.  B.  a6, 
19  L.  T.  N.  S.  306. 

id)  Jackson  v.  Forster,  i  E.  &  E.  468,  5  Jur.  N.  S.  1247,  29  U  J. 
B.8,33L.T.  290,7W.  R.578. 
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But  if  the  policy  pass  by  operation  of  law  to  a  Bankniptcy. 
trustee  in  bankruptcy,  this  is  not  an  assignment 
within  the  above  exception. 

An  assignment  of   a  policy  which  is  voluntary  void  aarign- 
and  void   under   1 3   Eliz.  c.  5,  may  nevertheless  be  SJSJi"  for 
allowed  as  a  charge  on  the  policy  to  the  extent  of  ^^J^®"^ 
an  antecedent  debt,  in  consideration  of  which  it  was 
(e). 


An  assignment  by  way  of  charge  with  a  trust  as 
to  the  surplus  in  favour  of  a  third  person  has  been 
held  void  against  creditors  as  to  such  trusts  (/). 

So  will  be  assignment  by  a  bankrupt  of  an  un- 
disclosed poUcy  (g). 

But  a  felonious  taking  of  property  so  far  raises  Assignment 
a  debt  as  to  support  the  assignment  of  a  poUcy  by  ^^  '®^®"" 
the  felon  before  conviction  as  security  for  the  sum 
taken  (Ji). 

A  husband  insured  his  life  for  the  benefit  of  his  Felony  by 
wife,  who  murdered  him,  and  her  assignee  and  the  ]^biio^Ji>iicy 
executors  of  the  deceased  sued  the  insurers  for  the  »5»tMt  ^'i® 

.  n  T  of  assignee. 

pohcy-money ;  the  assignee  was  not  allowed  to  re-  Bianried 
cover,  it  being  against  public  policy  to  allow  the  pi^^y  Act. 
wife  or  her  assignee  to  receive  any  benefit  from  her  "^^• 
felonious  act,  and  the  trust  in  her  favour  under  the 
poUcy  created  by  s.  1 1  of  the  Married  Women's  Pro- 
perty Act,  1882,  was  therefore  incapable  of  perform- 
ance, and  the  policy-money  thus  becoming  part  of  the 
estate  of  the  deceased  his  executors  were  entitled  to 
recover  (i), 

{e)  Stokoe  T.  Cowan,  30  L.  J.  Ch.  882,  29  Beav.  637,  4  L.  T.  N.  S. 
695,  7  Jur.  N.  S.  901,  9  W.  B.  801. 

(/)  MagawU»jf's  Trusts,  5  De  6.  &  Sm.  i,  15  Jur.  1005. 

(^)  Sckondlery.  Wace,  i  Camp.  487.     Be  Smith,  12  W.  B.  534. 

(h)  Chowns  v.  BaylU,  31  Beav.  351,  11  W.  B.  5,  6  L.  T.  N.  S.  739, 
31  L.  J.  Ch.  757,  8  Jur.  N.  S.  1028. 

(i)  Cleaver  v.  Mutual  Beserre  Fund,  Jf'c.  (1892),  i  Q.  B.  147, 
66  L.  T.  221,  61  L.  J.  Q.  B.  128.  BuH  v.  Union,  ^c,  Co.,  105  Fed. 
Bep.  419. 
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Gift  of  policy.  Gift  of  a  policy  is  not  valid  against  creditors,  if  the 
settlor  was  at  the  time  insolvent  (A;).  But  once  com- 
pletely made,  it  is  not  revocable  by  the  donor  (l). 

To  constitute  such  a  gift  the  policy  may  simply 
be  delivered  over  with  appropriate  declarations  (m),  or 
be  assigned  in  writing  (n),  or  declared  to  be  held  by 
the  donor  in  trust  for  the  donee  (o),  or  directed  to  be 
held  by  a  trustee  (p),  an  insurer  (q),  or  a  bailee  for  a 
particular  purpose. 


Expression  of 
dcfrire  to  settle 
policy  may 
amount  to 
aMsigfnment. 


Policy  settle- 
ment on  same 
footing  as 
other  property. 


Where  a  man  had  made  a  settlement  on  his  first 
marriage,  and,  being  a  widower  and  desiring  to  marry 
again,  wrote  to  one  of  the  trustees  thereof  saying  that 
he  desired  to  make  a  settlement  (of  six  policies  on  his 
own  life)  on  the  children  by  the  first  marriage,  and 
handed  three  to  one  trustee,  and  told  him  that  the 
others  were  in  a  bank  as  collateral  security  for  a  loan, 
but  that  he  would  pay  off  the  said  loan,  but  made  no 
legal  assignment,  and  no  notice  was  given  to  the 
insurers  or  the  other  trustee,  Hall,  V.C,  held : — 

(i)  That  the  evidence  showed  a  complete  assign- 
ment. 

(2)  That  the  person  whose  duty  it  was  to  give  notice 
to  the  insurers  was  the  trustee,  and  not  the  settlor. 

(3)  That  such  notice  only  gave  a  legal  title  to  sue 
in  the  assign's  own  name,  and  nothing  more  (r). 

Where  the  policy  is  so  framed  as  to  be  part  of  hi^ 

{k)  Magawley't  Trusty  5  De  G.  &  Sm.  i,  15  Jur.  1005. 

{l)  Rumntens  v.  Hare^  i  Ex.  D.  169,  34  L.  T.  N.  S.  407.  24  W.  R. 

385. 

(w)  Barton  v.  Oainevy  3  H.  &  N.  387,  27  L.  J.  Ex.  390. 

(n)  Howes  v.  Prudential  AaauraHce,  49  L.  T.  N.  S.  133. 

(o)  Sfiwell  V.  Xina,  14  Ch.  D.  179,  28  W.  B.  344. 

ip)  Magawley*8  rrust^  vupra^  i)er  Parker,  V.C. 

{q)  Such  are  policies  under  Married  Women's  Property  Acts. 

(r)  Setoell  v.  King,  14  Ch.  D.  179,  per  Hall,  V.C,  28  W.  R.  344- 
following  Fortescue  v.  Barnett,  3  My.  &  K.  36,  2  L.  J.  N.  S.  Ch.  98. 
Peart&n  v.  Amiiiahle,  27  Beav.  229,  7  W.  R.  629.  Kehevoidt  v.  Manning. 
I  D.  M.  &  G.  176,  21  L.  J.  Ch.  577.  See  MUray  v.  lAfrd,  4  D.  F.  &  J. 
264. 
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own  estate,  the  grantee  can  settle  it  in  the  same  way 
in  which  he  could  settle  any  other  personal  property 
and  subject  to  the  same  liability  to  have  his  settlement 
set  aside  by  creditors  as  attends  on  any  voluntary 
settlement  (s). 

The  contract  of  insurance  may  prescribe  the  mode  spociai  modw 
in  which  the  title  to  the  insurance  shall  devolve  or  be  pJ^Sibed  ^'^ 
transmitted.  Thus  where  in  a  life  insurance  the  rules 
of  the  insurance  society  provide  that  in  default  of  nomi- 
nation by  the  insured  the  insurance-money  should  be 
paid  to  certain  prescribed  persons,  or  be  paid  to  his 
assigns  under  any  disposition  by  him  specifically 
affecting  such  money,  it  will  not  pass  under  a  mere 
residuary  bequest  not  specifically  referring  thereto  (t). 

Non-performance  by  the  husband  of  his  covenant 
to  effect  and  settle  a  policy  will  not  debar  him  from 
insisting  on  performance  by  his  wife's 'father  of  his 
covenant  to  settle  property  on  similar  trusts  {u). 

The  statute  prohibits  the  making  an  insurance  on  Names  of 
the  life  of  any  person  or  on  any  other  event  wherein  ^^^^i 
the  person  for  whose  benefit  or  on  whose  account  the  mn**  »pi>e»r 
policy  shall  be  made  shall  have  no  interest,  and  renders  both  the 
void  every  policy  made  contrary  to  the  Act.    It  also  "'i^^^a 
renders  it  imperative  to  insert  in  the  policy  the  names  ^-  «■  '■ 
of  the  persons  interested  therein  (x).    But  the  statute 
does  not  prohibit   a  policy  being  granted  to  one 
person  in  trust  for  another  where  the  names  of  both 
persons  appear  on  the  face  of  the  policy  (y). 

When   by  a    marriage   settlement    the   husband  Trasteo 
assigned  a  life  policy  to  two  trustees  and  covenanted  ^lir'to 
to  pay  the  premiums,  one  of  the  trustees  having  dispoae  of^  ^^ 

(«)  See  Holt  v.  Ecerall^  2  Ch.  D.  266,  45  L.  J.  Ch.  433,  34  L.  T. 
K.  S.  599,  24  W.  R.  47 If  as  to  mode  of  turning  a  policy  on  own  life 
into  one  in  favour  of  wife  and  children. 

(0  Re  Davie*,  Daries  v.  Daries  (1892),  3  Ch.  D.  63,  41  W.  R.  13. 

(»)  Jeiton  V.  Keijt  6  Ch.  App.  6io. 

(x)  IJodMpn  V.  ObMtrrer  iSiteiety,  8  El.  &  Bl.  40,  26  L.  J.  Q.  B.  303, 
29  L.  T.  278,  5  W.  R.  712,  3  Jur.  N.  S.  1125.  Sfiilling  v.  Accidental, 
2  H.  &  N.  42,  I  F.  A:  F.  1 16,  26  L.  J.  Ex.  266,  27  do.  16,  5  W.  R.  567. 

(y)  Collett  V.  MorriwH,  9  Hare  162,  21  L.  J.  Ch.  873. 
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When  trnstce 
most  keep 
policy  up. 


disclaimed,  the  other  enabled  the  husband  to  dis- 
pose of  the  policy  and  a  bonus  thereon,  and  it  was 
held  that  he  was  liable  to  pay  to  the  trust  estate 
the  money  actually  received  for  the  poUcy  (z). 

Trustees  may         Where  a  poUcy  has  been  settled  and  the  settlor 
•ettiOT^wLnot   is  unable  to  perform  his  covenant  to  keep  up  the 
keep  up  policy,  premiums,  the  Court  will  authorize  the  trustees  to 
sell  or  surrender  the  policy  (a). 

If  an  annuity  or  life  policy  is  in  settlement,  it  is 
the  implied  duty  of  the  trustee  to  keep  it  up.  It 
is  otherwise,  however,  if  he  does  not  insure,  but 
simply  pays  the  premiums  as  an  agent  (b).  If  a 
trustee  who  insures  does  not  keep  the  policy  up,  he 
is  liable  to  his  cestui  que  trust  if  he  had  funds  in 
hand  to  pay  the  premiums  (c),  but  it  is  otherwise  if 
he  had  not  funds  and  could  not  get  any  {d).  If  the 
trustee  advance  funds  he  has  a  lien  on  the  policy 
for  the  amount  of  his  advances  (e)  when  the  policy- 
money  forms  part  of  the  trust  funds  (/). 

The  trusts  declared  of  a  policy  are  similar  in 
nature  to  those  declared  of  other  securities,  and  are 
construed  in  the  same  way.  While  they  divest  the 
settlor  of  his  interest,  a  resulting  trust  or  apt  terms 
in  the  deed  may  bring  it  back.  Thus,  a  trust  for 
A.,  but  if  he  predeceased  the  settlor  then  for  B., 
unless  the  settlor  should  sell  on  A.'s  decease,  has 
been  held  to  enable  the  settlor  to  dispose  of  the 
policy  as  he  liked  on  A.'s  death  by  charge  or  sale  (y). 

Again,  trusts  of  a  policy  cannot  be  declared  by 

{z)  Kingdom  v.  Cagtlem€bn^  46  L.  J.  Gli.  448.  Re  Deann,  42  CIl  D.9. 

(a)  Hill  V.  Trenery,  23  Beav.  16.  Bere^ord  v.  Beresford,  23  Be*v. 
292. 

(ft)  Darcey  v.  Crofts  9  Ir.  Ch.  19. 

{c)  Marriittt  v.  Kinnn'sley^  Tamlyn,  470. 

\d)  Hobday  v.  Peters^  28  Beav.  603. 

(e)  Clack  v.  Holland^  19  Beav.  202,  273,  2  W.  R.  402,  18  Jur.  1007. 
Johfuon  v.  JStaire,  3  Giif.  194.  Todd  v.  Mtwrfwute^  L.  R.  19  Eq.  69, 
23  W.  R.  15s,  32  L.  T.  N.  S.  8. 

(/)  Re  Earl  of  WinchiUea't  Policy  Tnut,  39  Ch.  D.  168,  59  L.  T. 
167. 

{g)  Johnson  v.  Ball  (1852),  16  Jur.  538. 


Trusts  of  a 
policy. 
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reference  in  the  would-be  settlor's  will  to  a  letter, 
though  he  could  give  the  policy  away  on  his  death- 
bed (A). 

There  is  an  advantage  in  taking  a  trust  policy  in  Poucy  in 
the  names  of  the  trustees,  as  it  diminishes  the  risk  ^^' 
of  forfeiture,  and  avoids  the  necessity  of  an  assign- 
ment, and  of  giving  notice  to  the  office. 

Trusts  of  a  policy,  whether  effected  in  the  names  A«ignmeiit 
of  the  trustees  or  assigned  to  them,  will  in  general  momsy  wm 
comprise  bonuses,  as  well  as  the  original  sum  ^^^  *^''^' 
assured.  Hence,  if  it  be  desired,  with  reference  to 
the  practice  of  the  office,  or  the  terms  of  the  policy, 
that  there  should  be  an  option  of  having  a  bonus 
applied  in  diminution  of  the  premium,  power  for 
this  purpose  should  be  specially  given  (i).  Where 
a  husband  covenanted  to  effect  and  settle  an  in- 
surance policy,  and  effected  a  participating  policy, 
it  was  held  that  he  was  entitled,  at  his  option,  to 
have  bonuses  paid  to  him,  or  appUed  in  reduction 
of  premiums  (A).  And  on  a  bequest  of  a  policy  on 
the  life  of  a  person  other  than  the  testator,  the 
executors  were  held  entitled  to  take  the  bonuses 
and  apply  them  in  reduction  of  premiums  (l). 

In  America  it  has  been  held  that  a  life  policy  by  wife's  conaent 
a  husband  on  his  own  life  for  the  benefit  of  his  wife  ^^riSam^l* 
is  assignable  during  his  life,  vnth  her  consent,  as 
collateral  security  for  his  debts,  where  no  statute 
directly  prohibits  it,  and  that  she  is  debarred  by 
such  consent  from  recovering  the  proceeds  of  the 
policy  (m). 

(A)  Fodder  v.  Mozeley,  31  Beav.  159,  7  L.  T.  N.  S.  205. 

(1)  Parksi  v.  Butt,  9  Sim.  388.  Lackertteen  v.  Lackertteen^  6  Jur. 
N.  S.  iiii,  30  L.  J.  Oh.  5.  Qmrtnsy  v.  Ferrerty  i  Sim.  137,  5  L.  J. 
0.  8.  Ch.  107.  GUley  v.  JBurley,  22  Beav.  6x9.  Dsvidaon'a  Pre- 
cedents, vol.  iii.  807. 

(*)  Ilughes  v.  Searle,  W.  N.  1885,  p.  79. 

(0  Ke  Mmed,  W.  N.  1885,  p.  152. 

{m)  Charter  Oak  lAfe  v.  Brant,  4  Am.  Rep.  328,  2  Story  Eq.  Jur. 
6.  1413. 
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In  England  probably  the  same  would  be  the  case 
on  such  a  policy,  since  the  wife  being  alone  named 
would  be  sole  and  absolute  beneficiary  under  the 
policy  if  she  survived  her  husband  (n). 

If  a  wife  takes  out  a  policy  on  her  husband's  life  to 
her  separate  use,  and,  should  she  die  before  her 
husband,  then  for  her  children,  the  husband  cannot 
deal  with  the  policy  (0). 

In  Scotland,  under  the  law  as  to  comimmio  banorum 
between  spouses,  it  seems  that  a  husband  who  effects 
a  policy  on  his  wife's  life  for  her  benefit  can  charge 
the  policy  during  his  lifetime  (p). 

Policy  on  life  Where  a  policy  on  the  life  of  a  wife  was  made 
pl^bSto*  payable  to  her  children,  and  she  died  before  any 
children.  children  were  born,  her  executor  failed  to  recover 

the  amount  of  the  insurance  (q). 

Policy  payable  PoUcics  wcre  effected  in  London  with  two  New 
BTOif  livtogl**^  York  companies,  payable  on  the  husband's  death  to 
chiSSen^with  ^^  ^^^®  ^^^  ^^^  ^^^  ^^®  ^^  Uving,  and,  if  not  living, 
power  to  Hur-  to  her  children,  with  power  to  the  wife  to  surrender 
completion  of  on  the  Completion  of  the  tontine  dividend  period, 
tontine  period,  rpj^^  ^j£^  surrendered,  and  it  was  held  that  the  hus- 
band's trustee  had  no  title  to  the  proceeds,  but  that 
they  belonged  to  the  wife  (r). 

I'ower  of  wile       The  Married  Women's  Property  Act,  1882  (45  & 
undOTMiirried  46  Vict.  c.  75),  s.    II,  providos    that  ''a  married 
^™  rtv         woman  may,  by  virtue  of  the  power  of  making  con- 
Act,  1882.        tracts  hereinbefore   contained,  effect  a  policy  upon 
her  own  life  or  the  life  of  her  husband  for  her 
separate  use,  and  the  same  and  all  benefit  thereof 
shall  enure    accordingly.     A    policy    of    insurance 
effected  by  any  man  on  his  own  life,  and  expressed 

(»)  33  &  34  Vict.  0.  93,  8.  10  ;  and  see  Kerwin  v.  Howard,  23  Wise 

(0)  Cfiapin  V.  Fellowit,  36  Oonn.  132,  4  Am.  Rep.  49. 

(;;)  Thompson's  Trustees  v.  Thompson,  6  C  S.  C.  (4th  series)  1227. 

{q)  McElwee  v.  New  York  Life,  47  Fed.  Rep.  798. 

\r)  Re  Luse  v.  Sileth,  Ex  parte  lUver,  3  Times  L.  R.  4(X>. 
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to  be  for  the  benefit  of  his  wife  or  of  his  children,  or 
of  his  wife  and  children  or  any  of  them,  or  by  any  policy  by 
woman  on  her  own  life,  expressed  to  be  for  the  bene-  wir^id'"^*^ 
fit  of  her  husband  or  of  her  children,  or  of  her  hus-  ciiiidren. 
band  or  children  or  any  of  them,  shall  create  a  trust 
in  favour  of  the  objects  therein  named, and  the  moneys 
payable  under  any  such  policy  shall  not,  so  long  as 
any  object  of  the  trusts  remain  unperformed,  form 
part  of  the  estate  of  the  insured  or  be  subject  to  his 
or  her  debts.     Provided  that  if  it  shall  be  proved  intent  to 
that  the  poUcy  was  eflFected  and  the  premiums  paid  c^to™. 
with  intent  to  defraud  the  creditors  of  the  assured, 
they  shall  be  entitled  to  receive  out  of  the  moneys 
payable  imder  the  policy  a  sum  equal  to  the  pre- 
miums so  paid.     The  insured  may  by  the  policy  or 
by  any  memorandum  under  his  or  her  hand  appoint 
a  trustee  or  trustees  of  the  moneys  payable  under 
the  policy,  and  from  time  to  time  appoint  a  new  Appointment 
trustee  or  trustees  thereof,  and  may  make  provision  ^u^moiI^oV. 
for  the  appointment  of  a  new  trustee  or  new  trustees 
thereof  and  for  the  investment  of  the  moneys  payable 
under  any  such  policy.     In    default   of   any  such  if  no  tnutee. 
appointment  of  a  trustee,  such  policy,  immediately  jJJ^J^^w^J^ 
upon  its  being  effected,  shall  vest  in  the  insured  *«• 
and  his  or  her  legal  personal  representatives  in  trust 
for  the  purposes  aforesaid.     If  at  the  time  of  the 
death  of  the  insured  or  at  any  time  afterwards  there 
shall  be  no  trustee,  or  it  shall  be  expedient  to  appoint 
a  new  trustee  or  new  trustees,  a  trustee  or  trustees  New  timtw'. 
or  a  new  trustee  or  new  trustees  may  be  appointed 
by  any  Court  having  jurisdiction  under  the  provisions 
of  the  Trustee  Act,  1850,  and  the  Acts  amending 
and  extending  the  same.     The  receipt  of  a  trustee  Receipt, 
or  trustees  duly  appointed,  or  in  default  of  any  such 
appointment,  or  in  default  of  notice  to  the  insurance 
office,  the  receipt  of  the  legal  personal  representative 
of  the  insured  shall  be  a  discharge  to  the  office  for 
the  sum  secured  by  the  policy  or  for  the  value  thereof 
in  whole  or  in  part." 
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Wife  aud 
cbildroii  joint 
tenants. 


Surrender  of 
policy. 


Effect  of 
policy  and 
Act. 


IntercRt  of 

beneflciarieR 

contingent. 


A  policy  was  taken  out  on  the  life  of  the  assured  *'  for 
the  benefit  of  his  wife  and  children  "  pursuant  to  the 
Married  Women's  Property  Act,  1870,  the  words  of 
which  in  this  respect  are  similar  to  those  in  s.  1 1  of 
the  Married  Women's  Property  Act,  1882.  The 
assured  died  leaving  a  widow  and  five  children,  and 
it  was  held  that  they  took  the  money  payable  under 
the  poUcy  as  joint  tenants  (s).  And  where  a  man 
effected  a  policy  of  assiu*ance  on  his  life  under  the 
Married  Women's  Property  Act,  1882,  s.  1 1,  **  for  the 
benefit  of  his  wife  and  children,"  the  wife  having  died 
the  man  married  again  and  had  a  child  by  his  second 
wife.  On  his  death  it  was  hc]d  that  the  widow  and 
her  child  were  entitled  to  participate  jointly  with  the 
children  of  the  first  marriage  (t). 

Having  regard  to  the  words  in  s.  1 1  of  the  Married 
Women's  Property  Act,  1882,  declaring  that  a  policy 
effected  thereunder  shall  create  a  trust  in  favour  of 
the  objects  therein  named,  and  the  moneys  payable 
under  any  such  policy  shall  not,  so  long  as  any  object 
of  the  trust  remains  unperformed,  form  part  of  the 
estate  of  the  insured,  it  would  seem  that  an  insurance 
company  could  not  accept  a  surrender  of  such  a  policy 
so  long  as  any  object  of  the  trust  was  unperformed. 

The  effect  of  the  policy  and  the  Act  taken  together 
is  to  constitute  a  declaration  of  an  executed  trust,  and 
all  the  Court  has  to  do  is  to  express  its  view  of  the 
construction  of  the  two  instruments  taken  together. 

In  theMarried  Women'sProperty  Act,  1882,  nothing 
is  said  as  to  the  power  of  assignment  of  a  poUcy  by  the 
beneficiaries  before  the  death  of  a  settlor. 

It  would  seem,  however,  that  their  interests  are 


(«)  EeBarU't  Policy  Tnuts  (1892),  I  Ch.  90,66  L.  T.  104,61  L.  J. 
Ch.  650,  foUowlDg  In  re  Leyton^  34  Ch.  D.  511. 

{t)  Re  JBromne's  Policy  (1903),  i  Ch.  D.  188,  72  L.  J.  Ch.  85, 87  L.  T. 
588,  51  W.  R.  364.  But  see  Re  QriffithU  PoUcy  (1903),  I  Ch.  D.  739r 
72  L.  J.  Ch.  330,  88  L.  T.  547,  where  the  second  wife  was  ^cluaed. 
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all  contingent  on  survival,  and  that  consequently 
no  assignment  in  the  settlor's  life  would  give  more 
than  a  contingent  right  to  the  proceeds  of  the  trust 
policy  (u).  But  it  seems  that  such  a  policy  could  be 
surrendered  by  the  beneficiaries  for  its  surrender 
value,  or  exchanged  for  a  paid-up  policy  (x),  and  the 
Court  might  appoint  a  trustee  for  the  purpose  where 
necessary  (y). 

The  eflfect  of  an  appointment  by  a  settlor  of  policy- 
moneys  to  his  executors  and  administrators  is  to  make 
the  policies  part  of  the  estate  of  the  settlor,  subject  to 
the  other  interests  created  by  the  settlement  (z). 

The  moneys  payable  under  a  policy  effected  by  a  PoUcy-moneyB 
husband  for  his  wiie  and  children,  in  conformity  with  H^t^d? 
the  Married  Women's  Property  Act,  1 882,  do  not  be-  "*^*^- 
long  to  his  estate,  except  in  the  event  of  the  benefi- 
ciaries predeceasing  him  (a). 

The  husband  has,  therefore,  it  seems,  no  disposable 
interest  in  such  policy  other  than  that  arising  out  of 
the  prospect  of  the  predecease  of  the  beneficiaries. 
In  America,  to  a  suggestion  that  such  a  provision 
being  voluntary  was  in  the  nature  of  a  testamentary 
disposition  and  so  revocable,  the  Court  said  it  was 
no  more  revocable  than  a  promissory  note  (b). 

In  Canada  it  has  been  held  that  a  policy  on  the 
husband's  life  for  the  benefit  of  his  wife  cannot  be 
claimed  by  the  creditors  of  either  spouse  (c).  As 
to  the  wife,  this  would  seem  true  so  long  as  the  in- 
terest was  only  contingent.     If  the  husband  became 

(k)  See  Qmnecticvt  Mvtttul  Life  v.  Bummgh»^  34  Conn.  306,  314. 
Be  Aiam'%  Policy,  23  Ch.  D.  525, 52  L.  J.  Ch.642,  48  L.  T.  N.  S.  727. 
31  W.  R.  810. 

{Je)  Ex  parte  Deter,  18  Q.  B.  D.  660. 

(y)  SchvUze  v.  Sehultze,  56  L.  J.  Ch.  356. 

(2)  mtKeneie  v.  M^Kenzie,  21  L.  J.  Ch.  465,  15  Jur.  1091. 

(a)  Be  Titrnbull  (1897),  2  Ch.  D.  415. 

(&)  Ctmnecticut  Afutval  Life  v.  Burraughn,  34  Conn,  at  315. 

{e)  Villon  v.  Marsouin,  18  Lr.  Can.  Jur.  249.  See  Leonard  v. 
Clinton^  26  Hun.  (N.  Y.)  288,  and  Ex  parte  Dever,  fupra. 
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Creditors  insolveiit  after  insuring  for  the  benefit  of  his  wife, 
premiuius*aiter  ^^  soems  that  his  Creditors  would  be  entitled  out  of 
in^wency.  ^^®  poUcy-mouey  to  the  amount  of  the  premiums 
paid  by  him  subsequent  to  his  insolvency  (d).  This 
form  of  poUcy  may  be  likened  to  a  specific  legacy 
made  by  the  husband,  conditioned  on  its  being  appro- 
priated for  the  benefit  of  the  wife  for  her  support. 
But  in  this  country  it  is  not  a  legacy,  but  a  settle- 
ment, and  is  not  liable  to  duty,  not  being  part  of  the 
husband's  estate. 

The  moneys  payable  under  a  trust  policy  eliected 
in  virtue  of  the  Married  Women's  Property  Acts. 
1870,  1882,  cannot  become  part  of  the  husbands 
estate  while  any  of  the  objects  of  the  trust  continue. 
Even  if  there  be  no  trustee,  and  the  husband  s  exe- 
cutors or  administrators  are  therefore  the  persons  to 
give  the  discharge  to  insurers,  such  executors 
administrators  will  hold  the  moneys  as  trust-moneys 
and  not  as  part  of  the  assets  of  the  deceased  (c). 


Policy  on 
hnsbaud  for 
^fe,  like 
«pcciflc. 
lejja^y. 


Policy  not 
huAbaud's 
wliilRt  there 
is  any  object 
of  trust. 


or 


Policy  for 
wife*B  benefit 
not  to  be 
smrendered 
by  husband. 


The  trust-moneys,  of  course,  are  not  exempt  from 
the  debts  of  the  beneficiaries  named.  To  the  extent 
of  their  interest  they  have  the  same  interest  as 
a45signs  would  have  in  a  sum  of  money  payable  on  a 
contingency,  and  the  money  is  not  payable  in  such 
a  manner  as  not  to  be  answerable  for  the  debts  of 
the  beneficiaries  (/). 

A  man  who  effects  a  policy  on  his  own  life  for  his 
wife's  benefit  cannot  surrender  that  policy  and  obtain 
one  on  the  same  terms  with  new  beneficiaries,  unless 
the  wife  expressly  consents  that  her  interest  shall  be 
divested  (g)y  or  unless  the  wife  dies  before  him. 


{d)  Central  National  Bank  v.  Sum^,  51  Ain.  Rep.  78a  Married 
Women's  Property  Act,  1882,  s.  11. 

(e)  See  Neumian  v.  Belsten,  76  L.  T.  Journ.  228. 

(Z")  Murray  v.  Wells,  53  Iowa  256.     Smedlfy  v.  Felt,  43  Iowa  607. 

(^)  Packard  v.  Connecticut  Mutual  lAfe,  9  Missouri  (App.)  469, 
U.  S.  Digest,  i88i,  p.  460.  Fortescue  v.  Burnett,  3  My.  &  K.  36, 
2  L.  J.  N.  S.  Ch.  98. 
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A  ten-years  policy  for  the  wife's  sole  use  will  not 
enure  to  her  benefit  if  the  husband  survives  the  ten 
years,  and  an  alternative  endowment  is  in  that  case 
payable  (h). 

If  a  husband,  without  fraud,  induce  his  wife  to  Aasigrnment 
assign  or  incumber  her  interest  in  a  policy  on  his  ^ried*^ 
life,  she  cannot  set  the  transaction  aside  (i),  as  she  ^X^iicjr 
can  deal  with  her  interest,  if  any  (k).     But  settle- 
ment of  policies  on  the  husband's  life  to  the  wife's 
separate  use  does  not  create  a  trust  for  separate  use 
till  his  death,  and  the  wife  cannot  charge  such  policies 
while  her  husband  is  living  (I), 

A  husband,  who  had  already  effected  a  policy  in  Policy  lor 
tavour  of  his  wife  (under  Married  Women's  Property  II^^,^^uy*^ 
Act,  1870),  took  steps  to  effect  a  second  similar  insur-  ^*^®,5f  ^J" 
ance  with  the  same  company.     The  agent  to  whom  hasband 
he  gave  his  instructions  and  paid  the  first  premium  wifo?^  ^ 
absconded,  and  the  insured  died  insolvent  before  the 
policy  was  issued.     The  written  proposals  contained 
no  direction  to  draw  the  policy  in  favour  of  the  wife, 
nor  was  there  any  written  evidence  of  the  deceased's 
intention  to   that  effect.     The    company  admitted 
liability,  and  prepared  a  poUcy  dated  before  the  death 
without  reference  to  the  wife.     The  creditors  in  an 
administration  action  claimed    the  moneys  there- 
under, but  Pearson,  J.,  held : — 

(i)  That  a  policy  issued  after  death  must  be 
treated  as  non-existent  at  death. 

(2)  That  the  only  question  was  the  form  in  which 
the  policy  ought  to  be. 

(3)  That  evidence  was  admissible  of  the  husband's 

(A)  TennesY.  Korth-Western  Mutual,  26  Minn.  271. 
(0  Godfrey  v.  WlUtm,  70  Ind.  50. 

(*)  Winter  v.  Etuftm,  4  De  G.  J.  &  S.  272,  33  L.  J.  Ch.  665.  10 
L.  T;  N.  S.  773,  12  W.  B.  1018. 
(0  King  v.  I,ueas,  23  Ch.  D.  712,  53  L.  J.  Ch.  102,  31  W.  R.  904. 

2  A 
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Married 
Women's 
PoUcicfl  of 
Ansnrauce 
(Scotland) 
Act,  1880. 

(yODfltrUCtlOU 

of  flection  2. 


"  Marriwl 
man  "  incladu«i 
widower. 


Life  policieH 

aflfdgnable 

without 

insurer's 

consent. 


intention  and  instructions   given  by  him  in  that 
respect  (m), 

(4)  That  the  evidence  adduced  proved  that  the 
policy  was  intended  to  be  in  the  wife's  favour,  and 
that  she  therefore  was  entitled  to  the  moneys  as 
against  the  creditors. 

By  43  &  44  Vict.  c.  26,  the  facilities  given  by 
the  Married  Women's  Property  Act,  1870,  to  grant 
policies  for  the  benefit  of  married  women  and  chil- 
drenin  England  and  Ireland  were  extended  to  Scotland. 

By  s.  2  of  this  Act  a  policy  effected  by  a  married 
man  on  his  own  life  for  the  benefit  of  his  children 
shall  be  deemed  a  trust  for  them,  and  vest  in  him 
and  his  legal  representatives  in  trust,  or  in  any 
trustee  nominated  in  the  policy,  or  appointed  by 
separate  writing  duly  intimated  to  the  assurance 
office.  The  expression  "  married  man "  in  this 
section  inchides  a  widower,  and  the  trust  vests  in 
the  executors  of  the  insured  instead  of  in  his 
testamentary  trustees  unless  the  latter  have  been 
specially  appointed  to  deal  with  the  policy ;  and  if 
a  widower  marries  again,  the  second  wife  by  his 
death  acquires  no  jvs  relictae  to  this  money  (n). 

A  poUcy  effected  by  a  husband  upon  his  own  life 
for  the  benefit  of  his  wife  under  s.  2  of  tins  Act 
may  be  surrendered  by  the  trustee,  who  holds  it 
with  the  concurrence  of  the  wife;  and  (per  Lord 
Shand)  it  may  be  surrendered  without  the  wife's 
concurrence,  unless  the  insurance  company  have 
notice  of  any  intended  breach  of  trust  (0). 

With  few  exceptions,  fire  policies,  unlike  life  poli- 
cies, cannot  be  mortgaged,  nor  can  they  be  assigned 

{m)  Nmoman  v.  BeUten,  76  L.  T.  J.  22S,  affd.  by  C.  A.,  iz  Feb. 
1884. 

{n)  Kennedy' 9  Tnuteet  v.  Stuirve^  30  800.  L.  B.  89. 

(p)  Schumann  v.  SoaUUh  Widawi^ Fund  Society,  13  C.  S.  a  (,4^ 
Reries)  678,  23  Sc.  L.  R.  474. 
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separately  jfrom  the  property  to  which  they  relate, 
or  even  with  it,  save  by  the  consent,  which  can- 
not be  compelled,  of  the  insurer.  The  person  to 
whom  a  life  policy  belongs,  however,  is  entitled,  by 
act  ijUer  vivos  or  by  will,  to  make  an  absolute  or 
conditional  disposition  of  the  policy-moneys. 

Life  policies  may  be  effected  or  mortgaged —         Life  policy  a« 

security. 

(i)  As  the  sole  security  for  a  debt  or  advance. 

(2)  As  a  further  security,  when  the  principal  secu- 
rity for  the  debt  is  property  in  which  the  mortgagor 
has  a  limited  or  terminable  estate. 

In  the  first  case,  the  borrower  agrees  to  effect  or 
to  keep  up  a  pre-existing  policy  upon  his  own  life 
for  the  ^security  of  the  mortgagee.  The  value  of  the 
security  increases  daily  with  the  nearer  approach 
of  the  inevitable  event  upon  which  the  policy  is 
made. 

The  mortgage  of  a  policy  of  assurance  is  similar 
m  its  effects  to  any  other  mortgage.  The  mortgagor 
may  redeem  the  policy;  and  his  legal  personal 
representatives,  or  the  assignee  of  his  equity  of 
redemption,  are  entitled  to  any  surplus  proceeds  of 
the  policy,  after  paying  to  the  mortgagee  his  whole 
debt,  interest,  and  costs. 

Such  a  policy  may  be  kept  up  by  the  mortgagee  Mort^tgee 
if  the  mortgagor  fails  to  do  so,  and  the  former  is  ^^^^^  "^ 
entitled  without  special  agreement  to  add  to  the 
amount  of  his  security  the  premiums  paid  by  him, 
with  interest  thereon,  on  the  ground  that  he  is 
justified  in  using  all  proper  means  for  preserving 
his  security  (p).  The  premiums  advanced  and  in- 
terest would  form  a  charge  on  the  mortgaged  policy, 
but  could  not  be  recovered  against  the  mortgagor 
personally  (q). 

(^p)  2  Davidson  (4th  ed.)*  pt.  2,  p.  63. 
{q)  Ibid,  note  («). 
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Where  a  mortgagor  of  a  policy  who  had  become 
bankrupt  continued  to  pay  the  premiums,  although 
by  the  bankruptcy  he  was  relieved  from  the  obliga- 
tion to  do  so,  it  was  held  (r)  that  the  premiums  so 
paid  were  in  the  nature  of  salvage-moneys,  and 
ought,  as  against  the  mortgagee,  to  be  repaid  with 
interest  out  of  the  policy-moneys ;  but  this  decision 
has  been  questioned  (s). 

Policies  griven  Thcso  mortgaged  policies  mast  be  carefully  dis- 
Sljilrity  m)t  tinguished  from  policies  on  the  life  of  the  debtor 
poHciw  taken  ^ff^^ted  or  kept  up  by  the  mortgagee  as  a  collateral 
out  by  creditor  security  at  his  own  expense  and  risk  without  any 
contract,  express  or  implied,  between  him  and  the 
mortgagor.  In  such  a  policy  the  mortgagor  has  no 
interest  whatever,  and  it  may  be  disposed  of  by  the 
mortgagee  just  as  he  likes.  It  is  only  a  ccJllateral 
provision  made  by  him  for  his  own  benefit.  Receipt 
of  the  amounts  assured  thereby  would  be  no  dis- 
charge to  the  mortgagor's  estate,  and  he  cannot  as 
of  right  claim  any  benefit  therefrom.  On  the  other 
hand,  the  mortgagee,  in  case  of  such  a  policy,  cannot 
make  the  mortgagor  pay  the  premiums  (t). 


on  own 
account  for 
such  pnrpoee. 


When  poU<7 
ia  debtor's. 


To  whom 
policy  eflieoted 
by  grantee  of 
annuity 
belongs. 


Where  a  creditor  effects  a  policy  of  insurance, 
either  directly  or  indirectly  at  the  expense  of  and 
by  arrangement  with  his  debtor,  and  by  way  of  in- 
demnity to  the  creditor,  the  policy,  on  payment  of 
the  debt,  must  be  delivered  up  to  the  debtor  (u). 

This  is  also  the  case  where  the  relation  of  debtor 
and  creditor  arises  upon    the  grant  of    a  life  an- 

(r)  S/iearman  v.  Britigh  Entpire^  J^c,^  Cb,,  14,  Eq.  4,  41  L.  J. 
Ch.  466,  26  L.  T.  N.  8.  570,  20  W.  B.  620. 

(*)  iSannden  v.  Dunman,  7  Ch.  D.  825,  47  L.  J.  Ch.  338,  38  L.  T. 
N.  S.  416,  26  W.  R.  397.  And  see  Falrke  v.  Stnittisk  Imperial,  per  Fr\% 
L.J.,  34  Ch.  D.  234,  35  W.  R.  143,  3  Timen  L.  R.  141. 

(0  Bruee  v.  Garden,  5  Ch.  App.  33,  39  L.  J.  Ch.  334,  22  L.  T.  X.  S. 
595,  18  W.  R.  384.  But  a  declaration  that  the  creditor  is  interested  is 
desirable  if  not  neoesssary  :  Triaton  v.  Hardy,  14  Beav.  232. 

{%)  Lea  V.  mnteuy  24  L.  T.  loi,  19  Beav.  324, 5  De  G.  M.  &  G.  823. 
Dryedale  v.  Pigetf^^z  Beav.  238,  8  De  G.  M.  &  G.  546,  27  I*  T.  31a 
4  W.  R.  773,  25  L.  J,  Ch.  878. 
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nuity  (x),  and  an  insurance  has  been  similarly 
effected  by  the  grantee  to  secure  the  repayment  of 
the  money  in  consideration  of  which  the  annuity 
was  granted  (y). 

Where,  however,  an  annuity  is  granted  with  a 
mere  option  to  the  grantor  of  re-purchase  or  re- 
demption, and  an  insurance  is  effected  by  and  in 
the  name  of  the  grantee,  but  with  the  money  of  the 
grantor,  and  there  is  no  further  evidence  of  a  con- 
tract between  the  parties  that  the  policy  should 
belong  to  the  grantor,  it  belongs  on  re-purchase  or 
redemption  of  the  annuity  to  the  grantee  (z).  And 
where  the  grantee  of  an  annuity  insured  the  life  for 
which  the  annuity  was  granted  without  there  being 
any  stipulation  on  the  subject  between  him  and  the 
grantor,  it  was  held  that  the  latter  had  no  right  to 
have  the  policy  delivered  to  him  (a). 

But  where  a  mortgagee  of  an  annuity  insured  the  insanmce  by 
life  of  his  mortgagor,  and  wrote  to  him  saying  that  MnSit^  °' 
on  redemption  of  the  annuity  the  policy  should  be 
assigned  to  him,  and  the  mortgagee  paid  the  pre- 
miums, on  the  death  of  the  mortgagor  without 
having  redeemed  the  annuity  the  mortgagee  was  held 
to  be  entitled  to  the  full  benefit  of  the  policy  (b). 

Arrears  of  annuity  may  be  insured  like  any  other 
debt  (c). 

If  a  creditor  insures  his  debtor  s  life,  and  there  is  creditor 
no  evidence  of  a  contract  between  the  parties  on  the  JS?^'  ^^ 
subject  of  the  policy  and  the  payment  of  the  pre- J^^^«*^ 
miums,  the  debtor  or  his  representative  will  have  no 

(•r)  See  Denntan  v.  Satttutk  Widows'  Fundj  3  Times  L.  R.  525. 

(y)  Ctmrttfnay  v.  Wriffht,  2  Giff.  337,  30  L.  J.  Ch.  131,  3  L.  T.  N.  S. 
433.9W.R.  153. 

(:)  OvUlieh  v.  Cranch^  4  De  0.  M.  &  G.  440,  22  L.  J.  Ch.  912, 
17  Jur.  686,  704.  Knox  v.  Turner,,  5  Ch.  App.  515,  39  L.  J.  Ch.  750, 
23  L.  T.  N.  S.  227,  18  W.  R.  873.  Prestm  v.  \eele,  12  Ch.  D.  760, 
40  L.  T.  N.  8.  303,  27  W.  R.  642. 

(a)  Ex  parte  Lfinraster,  4  De  G.  &  Sm.  524. 

(6)  Biuhfard  v,  Cann,  33  Beav.  J09, 9  L.  T.  N.  S.  43,  1 1  W.  R.  1037. 

W  Ex  p«rte  Day,  7  Vea.  302. 
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claim  to  the  policy  (rf).  In  Bruce  v.  Garden  the  pre- 
miums paid  were  carried  to  the  debit  of  the  debtor's 
accoimt  with  his  army  agent,  and  he  was  aware  that 
the  policies  had  been  eflfected ;  but  there  was  no  evi- 
dence that  the  account  had  ever  been  shown  to  him, 
or  that  he  knew  that  he  was  in  the  account  charged 
with  the  premiums.  Held,  reversing  the  decree  of 
James,  V.C.,  that  the  army  agent  was  entitled  to  re- 
tain the  sums  received  upon  the  policies  after  the 
death  of  the  officer,  and  was  not  liable  to  account  for 
them  to  his  representative.  Hatherley,  L.C.,  said: 
"  There  must  be  distinct  evidence  of  a  contract  that 
the  creditor  has  agreed  to  effect  a  policy  and  that 
the  creditor  has  agreed  to  pay  the  premiums,  and  in 
that  case  the  policy  will  be  held  in  trust  for  the 
debtor." 

Whether  a  policy  belongs  to  the  debtor  or  the 
creditor  is  a  question  which  has  arisen  where  the 
creditor  has  himself  paid  the  premium,  and  it  seeiDs 
that  if  the  policy  has  been  mortgaged  by  the  debtor 
to  the  creditor,  then,  notwithstanding  the  premiums 
have  been  paid  by  the  creditor,  it  will  belong  to  the 
debtor ;  but  if  the  debtor  has  only  an  option  of  pur- 
chasing the  policy  from  the  creditor  on  the  debt  being 
paid,  it  will  belong  to  the  creditor ;  and  if  the  debtor 
die  before  his  option  is  exercised,  the  creditor  will  be 
entitled  to  receive  the  insurance-money  for  his  own 
use  (e). 

In  the  absence  of  contract,  express  or  implied,  a 
policy  effected  on  the  life  of  another  will  belong  to 
the  person  who  effects  it  (/).  But  if  the  policy 
be  taken  out  in  the  name  of  the  creditor,  and  the 


(d)  Bruce  y.  Garden^  L.  R.  5  Ch.  App.  32,  39  L.  J.  Ch.  334,  18 
W.  R.  384,  22  L.  T.  N.  S.  595.  Simpaon  v.  Walker,  2  L.  J.  N.  S.  Ch. 
55.     Brown  v.  Freeman,  4  De  6.  &  Sm.  444. 

(e)  Lewis  v.  King,  44  L.  J.  Ch.  259,  31  L.  T.  N.  S.  571.  Amiek  v. 
Butler,  60  Am.  Rep.  722. 

(/ )  Brown  v.  Freeman,  4  De  G. &  Sm.  444.  Gottlieb  v.  Ora nck,^DeQ. 
M.  ft  G.  440,  17  Jur.  704,  22  L.  J.  Ch.  912.  Freme  v.  Brade,  2  De  G. 
&  J.  582,  6  W.  R.  739.    Bathford  v.  Cann,  33  B«av.  109,  9  L.  T. 
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premiums  are  paid  by  the  debtor,  or  he  is  charged  Ruie  whoro 
with  them  in  account,  the  onus  lies  on  the  creditor  to  ^^.'" 
prove  that  the  policy  is  his  (g) ;  and  if  it  is  otherwise 
to  be  inferred  that  the  insurance  was  intended  as  a 
secnnty  primdfa4yie  the  policy  will  be  the  property  of 
the  debtor,  after  satisfaction  of  the  debt  (A).     If  the 
grantee  of  an  annuity,  by  way  of  security,  or  other  Gnmu'e  of 
mortgagee  insures  the  grantor  s  life,  or  if  a  creditor  Tm^iSk 
insures  his  debtor's  life,  and  pays  the  premiums  out  ^'^"^'•''»  »*'«• 
of  his  own  pocket,  the  policy  belongs  to  the  grantee 
or  creditor.     The  debtor  cannot  require  the  creditor 
to  keep  up  the  policy,  and  the  receipt  by  the  grantee 
or  creditor  of  the  insurance-money  does  not  satisfy  or 
discharge  the  debt  (i). 

Charging  the  debtor  with  the  premiums  in   his  chiirjfiu«r 
accounts  by  the  creditor  will  not  give  the  debtor  a  preniiumB  wiu 
right  to  the  policy  in  the  absence  of  evidence  that  the  JJJJJj.^'^JJJjy 
debtor  knew  he  was  so  charged,  or  that  he  had  agreed  i»i»- 
to  pay  such  premiums  (k).     If,  however,  upon  the 
insurance  by  the  creditor,  it  be  agreed  or  can  be  in- 
ferred that  the  debtor  shall  be  charged  with  the  pre- 
miums, and  that  the  policy  is  effected  as  a  security 
or  indemnity,  the  policy  or  the  balance  of  the  insur- 
ance-money after  discharge  of  the  debt  will  be  the 
debtor's,  and  it  will  be  immaterial  in  such  a  case  that 
the  premiums  were  not  actually  paid  by  the  debtor, 
if  he  has  been  charged  with  them  in  account  by  the 
creditor,  and  has  not  disputed  his  liability  to  pay 
them  (Q. 

N.  S.  43,  II  W.  R.  1037.  Bruce  v.  Garden,  5  Ch.  App.  32,  18  W.  li. 
384.  39  L.  J.  Ch.  334,  22  L.  T.  N.  S.  595.  XnoiB  v.  7'umer,  L.  R. 
5  Ch.  App.  515,  18  W.  R.  873t  39  L.  J.  Ch.  750,  23  L.  T.  N.  S.  227. 

(jf)  Pjieger  v.  Broums,  28  Beav.  391.  Holland  v.  Smith,  6  Bap.  11. 
Morland  v.  Isaac,  20  Beav.  389.  DrysdaU  v.  Pigott,  8  De  G.  M.  &  G. 
546,  25  L.  J.  Ch.  878,  27  L.  T.  310,  4  W.  R.  773. 

(A)  WUliafM  V.  Atkynt,  2  Jo.  A  Lat.  (Ir.)  603.  Hawkins  v.  Wood- 
gaU,  7  Beav.  565.  Lea  v.  Bintan,  5  De  G.  M.  &  Q.  823,  24  L.  T.  loi 
£x  parte  Andrews,  2  Rose  410,  I  Madd.  573.     Lewis  v.  Xing,  supra. 

(i)  Gifttlieb  v.  Cranch,  supra,  Williams  v.  Atkyns,  supra.  Hum^ 
phreys  v.  Arabin^  LI.  k.  Goold.  (Plunkett)  318.  Ex  parte  Lancaster, 
4  De  Q.  &  8m.  524. 

(A)  Bruee  v.  Garden,  L.  R.  5  Ch.  32,  supra,  note  (i). 

(0  Holland  y.  Smith,  6  Esp.  1 1.     Morland  v.  Isaac^  20  Beav.  389. 
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Payment  of  A&  the  mere  non-payment  by  the  mortgagor  of  a 

m^rtg^  win  cliarge  attributable  to  the  mortgaged  property  cannot 

not  deprive      hoYQ  the  effect  of  foreclosure,  the  payment  by  the 

of  policy.         mortgagee    of  the    premmms    on    the    mortgagors 

refusal  will  not  divest  the  right  of  the  latter  to  the 

policy  after  repayment  by  him  of  the  advances  with 

interest  (m).     The  circumstance  that  an  allowance 

for  insurance  was  included  in  the  calculation  of  the 

consideration  will  not  entitle  the  debtor  to  a  poUcy 

kept  up  by  the  creditor,  if  there  were  no  stipulation 

by  the  debtor  for  an  insurance.     The  matter  is  then 

at  the  option  of  the  creditor,  who,  whether  he  effects 

an  insurance,  or  by  retaining  the  money  becomes  his 

own  insurer,  is  equally  entitled  to  the  benefit  of  the 

arrangement  (n). 

If  by  the  terms  of  the  security  itself  the  creditor 
be  placed  in  the  position  of  a  trustee,  as  if  the 
security  be  assigned  to  him  upon  trust,  after  payment 
of  costs,  to  retain  the  debt  and  pay  over  the  surplus, 
he  must  account  for  the  insurance-money  after  deduct- 
ing the  premiums,  being  within  the  principle  which 
forbids  dealings  by  a  trustee  with  the  trust  estate 
for  his  own  benefit  (o). 

An  agreement  may  be  expressed  or  inferred,  under 
which  the  debtor  shall  take  the  benefit  of  the  insur- 
ance. Thus  an  agreement  (p)  that,  if  redemption 
shall  take  place  after  the  premiums  shall  have  been 
paid  for  the  current  year,  the  mortgagor  shall  repay 
to  the  mortgagee  such  proportion  of  that  premium 

Bromn  v.  Freeman^  4  De  G.  &  Sm.  444.  Iferuon  v.  Blaekwellj  4  Hare 
434,  14  L.  J.  Ch.  329,  9  Jur.  390.  Re  Storie't  Trusts,  i  Giff.  94, 
5  Jur.  N.  S.  1 1 53,  28  L.  J.  Ch.  888,  34  L.  T.  20.  CkmHney  v.  Wright, 
30  L.  J.  Ch.  131.  3  L.  T.  N.  S.  433,  2  Giff.  337,  9  W.  R.  153.  Lea  v. 
Ifintan,  24  L.  T.  loi,  5  De  G.  M.  k  G.  823.  Freme  v.  Brade,  2  De 
G.  &,  J.  582,  6  W.  R.  739,  4  Jur.  N.  8.  746,  Fisher  on  Mortgages  945 
(5th  ed.). 

(iTi)  Drysdale  v.  Pigott,  8  De  G.  M.  &  G.  546,  22  Beav.  338,  35  L.  J. 
Ch.  878.  4  W.  R.  773,  22  L.  T.  193. 

(«)  Freme  v.  Brade^  suvra, 

(a)  Ex  parte  Andrews,  Re  Emtnett,  2  Rose  410,  i  Madd.  573, Fisher 
on  Mortgagee  946  (5th  e<d.). 

{p)  Williams  v.  Athyns,  2  Jo.  &  I^t.  (Ir.)  603. 
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as  shall  belong  to  the  then  unexpired  part  of  the 
current  year,  has  been  held  to  be  sufficient  evidence 
of  an  intention  that  the  policy  should  be  assigned 
with  the  principal  security  upon  redemption,  even 
without  regard  to  subsequent  words  importing  yet 
more  clearly  a  right  in  the  mortgagor  to  require  an 
assignment  of  the  policy.  But  the  passing  of  letters 
between  the  parties  which  refer  to  the  necessity  for 
the  insurance,  or  a  provision  in  the  principal  security 
for  payment  by  the  debtor  of  the  additional  premiums 
which  in  certain  events  might  become  payable  upon 
the  policy,  or  a  covenant  by  the  cesttd  que  vie  of  the 
annuity  to  do  the  necessary  acts  for  the  effecting  of 
the  insurance,  are  not  sufficient  (q)  to  give  the  mort- 
gagor or  grantor  of  the  annuity  a  title  to  the  policy, 
for  these  are  only  statements  of  or  references  to  the 
terms  upon  which  the  transaction  was  effected,  and 
aflford  no  evidence  of  a  contract  which  will  take  the 
case  out  of  the  general  rule.  It  seems  that  letters  Letters  u 
which  have  passed  between  the  parties  may  be  locked  Hght^^iicy. 
at  in  order  to  ascertain  whether  there  were  any 
contract  concerning  the  right  to  the  policy,  where 
there  is  no  discrepancy  between  the  letters  and  the 
security  (r),  though  it  would  be  otherwise  if  the 
effect  of  the  letters  would  be  to  vary  the  stipulations 
of  the  security  (s). 

Where  there  is  an  express  contract  that  the  policy  contract  that 
shall  be  re-assigned  upon  the  security  being  redeemed,  re.llSjjSSl  '**^ 
if  the  grantor  shall  elect  to  take  it,  the  grantee  may 
not,  either  before  or  after  election,  part  with  the 
policy  for  his  own  benefit  (t). 

Where  a  creditor  whose  debt  is  secured  by  sureties  Position  of 
insures  the  life  of  the  principal  debtor,  he  is  perfectly  e^^Jor^** 

-— ^debt,  Iniurins: 

iq)  Gottlieb  v.  Cranc/t,  4  De  G.  M.   &  G.  440,  22  L.  J.  Ch.  912,  debtor's  life. 
17  Jut.  704,  Fiaher  on  Mortgages  947  (5th  ed.). 

(r)  Oottlieb  v.  Cranch^  supra, 

(«)  Squire  v.  Campbell,  I  Myl.  &  C.  459,  Fisher  on  Mortgages,  nbi 
npra. 

{t)  Hawkins  v.  Woodgate,  7  Beav.  565,  8  Jur.  743. 
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free  to  assign  over  such  policies  to  the  debtor  or  any 
one  or  more  of  the  sureties  paying  the  principal  debt. 
But  as  between  the  sureties  no  one  of  them  can  by 
paying  the  debt,  and  obtaining  such  assignment, 
appropriate  the  whole  benefit  of  the  policy,  and 
claim  contribution  from  his  co-sureties  as  though 
such  policy  never  existed.  To  give  him  such  a  right, 
the  others  must  abandon  or  disclaim  all  benefit  of 
the  policy  (i^). 

But  the  surety  who  takes  over  the  policy  is  entitled 
in  an  action  for  contribution  to  deduct  from  the 
amount  received  on  the  policy  all  sums  spent  by  him 
in  keeping  it  up,  since  as  the  benefit  is  joint,  the 
burden  must  be  so  also  (x). 

Where  a  contingent  interest  was  assigned  upon 
trust  to  secure  a  debt,  and  the  creditor  insured 
against  the  contingency  and  received  the  insurance, 
he  was  held  to  be  within  the  principle  which  pro- 
hibits a  trustee  from  making  an  advantage  out  of  his 
trust ;  and,  the  debtor  being  bankrupt,  the  creditor 
was  permitted  to  prove  only  for  the  balance  of  tUe 
debt  (y).  A  mortgage  of  a  life  policy  is  a  mortgage 
of  "  property  "  so  as  to  require  an  ad  vol.  stamp  (2:).  A 
life  policy  does  not  create  the  relation  of  predecessor 
and  successor  between  the  insurers  and  the  assured, 
or  any  assignee  of  the  assured,  so  as  to  attract 
succession  duty  (a). 

In  the  second  class  of  mortgages  of  life  policies 
come  tenants  for  their  own  or  other  lives,  annuitaots, 
or  persons  with  a  defeasible  interest  in  mortgaged 
property.  In  such  cases,  according  to  the  tenure  of 
the  mortgagor,  insurance  is  made  either  on  his  own 
life  or  on  the  life  upon  the  duration  of  which  his 

(m)  Atkiiu  V.  Arcedechne,  24  Ch.  D.  709,  53  L.  J.  Ch.  64,  48  L.  T. 
N.  S.  725.    Be  DentofCi  Estate  (1903),  2  Ch.  D.  67a 
(a?)  IhiA. 

(y)  Ex  parte  Andretm^  2  Rose  410,  i  Madd.  573. 
(2)  Caldwell  v.  Dawton^  5  Ex.  i,  14  Jur.  316. 
(a)  16  &  17  Vict.  c.  51,  8.  17. 


DISPOSITIONS   OF   LIFE    POLICIES.  379 

interest  depends.  And  such  insurance  is  a  further 
security  to  the  mortgagee  in  case  the  tenant  for 
life  dies  without  paying  the  mortgage-money,  or  the 
tenant  for  life  loses  his  estate  by  the  death  of  the 
cestui  que  vie. 

The  mortgagee  may  make  such  an  insurance  a 
condition  precedent  to  lending,  and  there  is  no  objec- 
tion to  such  a  policy  being  effected  in  the  name  of 
the  mortgagor ;  but  the  mortgagee  should  be  careful 
to  ascertain  that  the  mortgagor  has  an  actual  and 
insurable  interest  in  the  life  insured  at  the  time 
the  policy  was  effected.  But  he  is  under  no  obliga- 
tion independently  of  the  contract  to  effect  such  an 
insurance,  and  the  High  Court  of  Justice  has  no  conrt  cannot 
more  power  than  had  the  Court  of  Chancery  when  JJJSSnce  for 
directing  money  to  be  raised  upon  estates  of  the  tboporpose of 

1  .     ,         °    .  "^     .  ,      ^  11  perfecting 

kind  now  m 'question  to  compel  persons  who  have  an  Becaritj-. 
insurable  interest  in  the  lives  upon  which  such  estates 
depend  to  effect  policies  on  such  lives  as  part  of  the 
security  for  the  money  directed  to  be  raised  (J),  nor 
can  a  bankrupt  be  obliged  to  insure  himself  nor  to 
submit  to  be  examined  with  a  view  to  insurance, 
since  this  act  would  have  to  be  done  not  to  distribute 
the  property,  but  to  add  a  new  value  to  it  (c). 

In  such  mortgages  it  is  usual,  if  not  invariable,  for  MortRagoe  can 
the  mortgagor  to  covenant  to  pay  the  premiums.  If  to  J^t^ 
he  fails  to  do  so,  the  mortgagee  can  pay  them,  and 
add  them  to  his  security.  If  the  policy  be  let  drop, 
or  none  be  effected  or  stipulated  for,  the  mortgagee 
clearly  has  an  insurable  interest  in  an  event  which 
may  terminate  his  security  such  as  to  enable  him  to 
n  sure  the  life  of  the  tenant  for  life  or  cestui  que  vie. 
If  he  does  so,  the  insurance  is  wholly  his  own,  and  the 
mortgagor  has  no  claim  on  it  {d). 

{h)  Orantley  v.  OarthwaiU^  6  Madd.  96,  Fisher  on  Mortgages  (5th 
ed.)  23. 

(c)  Bz  parte  Bullock,  16  Q.  B.  D.  698.  Re  Betfi,  19  Q.  B.  D.  39, 
56  L.  J.  Q.  B.  370,  56  L.  T.  804,  35  W.  R.  530.  Board  of  Trade  v. 
Bhehy  L.  R.  13  App.  Ca8.  570. 

(lO  Qottlieh  V.  Cranch,  4  I>e  G.  M.  &  G.  440, 17  Jur.  704, 22  L.  J.  Ch. 
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Power  of  Bale 
on  breach  of 
covenant 
to  Insure. 


Power  to 

appoint 

receiver. 


How  proceeds 
of  policy 
applicable. 


Policy  l8 
"  property.' 


Mortgage 
npon  tnut : 
mortgagee 
cannot  sell. 


By  s.  19  of  the  Conveyancing  Act,  1881,  a  power 
of  sale  is  made  an  incident  of  all  statutory  mort- 
gages in  the  absence  of  any  contrary,  varying,  or 
limiting  stipulation.  And  by  s.  20  (iii.)  thereof 
such  power  of  sale  will  arise  on  breach  of  a  covenant 
to  keep  on  foot  a  life  policy  or  policies  as  a  collateral 
security  to  the  mortgagee  of  the  life  interest  (e),  and 
the  power  to  appoint  a  receiver  given  by  s.  24,  where 
the  power  of  sale  has  arisen,  enables  a  mortgagee  to 
appoint  such  receiver  and  authorise  him  in  writing, 
sub-s.  8  (iii.),  to  employ  the  moneys  received  by 
him,  after  satisfying  certain  prior  outgoings,  in  pay- 
ing the  premiums  upon  life,  fire,  or  other  policies 
properly  payable  under  the  mortgage  deed. 

By  s.  22  (2)  the  proceeds  of  a  life  policy,  which 
is  a  security  within  the  mortgage  deed,  are  to  be 
applied  as  money  arising  from  a  sale  o^  mortgaged 
property  (/). 

A  life  policy  is  property  within  the  meaning  of 
s.  19  (i),  see  s.  2  (i),  and  the  power  of  sale  conse- 
quently applies  to  that  also,  as  well  as  to  any  realty 
or  chattels  within  a  mortgage  deed.  So  that  the 
mortgagee  can  sell  and  assign  (g)  a  life  policy  if 
the  mortgagor  does  not  comply  with  the  terms  of 
the  mortgage  deed.     He  can  also  foreclose  (h). 

In  Ih/8on  V.  Morris  (i)  it  was  held  by  Wigram,  V.C, 
that  although  on  a  simple  mortgage  of  a  policy  of 
assurance  the  mortgagee,  in  default  of  payment,  is 
entitled  to  a  sale  under  the  decree  of  a  Court  of 

912.  Wlllianu  v.  Atkyng^  2  Jo.  &  Lat.  (Jr.)  603.  Bashford  t. 
Cann,  33  Beav.  109,  9  L.  T.  K.  S.  4^  11  W.  R.  1037.  Humphrty  t. 
Arahiii,  LI.  k  Goold  (temp,  Plunketi)  218.  Ex  parte  Zancagt^,  4  Do 
O.  k  Sm.  524.  See  also  XfUfx  v.  Turner^  5  Ch.  App.  515,  39  L.  J.  Ch. 
750,  23  L.  T.  N.  8.  227,  18  W.  B.  873. 

(e)  WolBtenholme,  Conv.,  &c..  Acts  (8th  ed.)  73. 

(/)  See  Botwell  v.  Codk^,  23  Ch.  D.  302. 

(.</)  But  see  Drytdale  v.  Pigatt,  8  De  G.  M.  &  O.  546,  22  Bear.  2381 
25  L.  J.  Ch.  878,  27  L.  T.  310, 4  W.  R.  773,  2  Jur.  N.  8.  1078. 

(A)  Parlutr  v.  Marquis  0/ Anglesey,  20  W.  R.  162,  25  L.  T.  N.  S.482. 
Kirijgsford  v.  Swin/ord,  7  W.  R.  663. 

(i)  I  Hare  413. 
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Equity,  yet  if  the  policy  have  been  assigned  to 
the  mortgagee  upon  trust  to  receive  the  money  to 
become  payable,  and  thereout  to  pay  the  expenses 
and  mortgage  debt  and  pay  the  residue  to  the  mort- 
gagor, the  Court  cannot  direct  a  sale  of  the  policy. 
The  mortgagee  must  wait  imtil  the  death  of  the 
mortgagor  before  he  can  make  his  security  available. 

Where  a  policy  of  life   assurance  is  mortgaged,  covenant  ut 
and  the  mortgagor  covenants  to  keep  up  and  restore  p^^^^ 
the  policy,  and  breaks  his  covenant,  the  mortgagee  Ja^**' 
has  an  action   for   damages,  and    the  measure   of 
damage  is : — 

(L)  The  amount  of  premiums,  if  any,  paid  by  the 
mortgagee  to  keep  up  the  policy  and  interest  thereon. 

(ii.)  The  amount  necessary  to  renew  the  policy,  if 
it  has  dropped  in  consequence  of  the  mortgagors 
default  (k). 

(iii.)  In  case  of  a  loss,  the  amount  of  the  loss  (not 
exceeding  the  mortgage  debt)  (/). 

Where  the  covenantor  commits  suicide,  the  policy 
being  on  his  own  life  and  in  trust,  the  trustees  cannot 
recover  damages  from  his  general  estate  under  such 
covenant  (m). 

Where  the  mortgage  deed  contains  a  covenant  by  covenant  to 
the  mortgagor  to  repay  any  premiums  paid  by  the  JJl^iums. 
mortgagee,  the  latter  has  his  remedy,  either  on  that  J>ft™«»w 
covenant  for  the  amount  so  paid  by  him,  or  on  the 
covenant  to  keep  up  the  policy,  in  which  latter  case 
the  measure  of  damages  would  be  just  the  same 
where  no  loss  had  happened. 

Where  the  mortgage  contains  a  covenant  by  the  covenant  to 

2 , :_  keep  up  policy* 

(i)  2  Dav.  Conv.  pt.  2,  63,  and  oases  there  cited.    Fisher  on  Mort-        ^ 
«>«e8  839  (5th  ed!), 
(0  Mayne  on  Damages,  2»5  (7th  ed.). 
(w)  Dorniay  v.  BorrodaiU,  10  Beav.  335,  per  Lord  Langdale. 
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add  premiums 
to  debt. 


Mortgage  to 

company, 

premlnma 

"just 

allowanoes." 


mortgagor  to  keep  up  the  policy,  but  no  covenant 
by  him  to  repay  to  the  mortgagee  any  premiums 
spent  by  him,  but  a  power  to  pay  and  add  to  the 
mortgage  debt,  only  nominal  damages  will  be  given 
in  an  action  for  breach  of  the  covenant  (n),  as  the 
deed  itself  provides  a  remedy  for  the  breach  by 
adding  the  sums  paid  to  the  mortgage  debt. 

Where  a  policy  has  been  mortgaged  to  the  insurers, 
and  the  mortgagor  has  agreed  but  failed  to  pay 
the  premiums,  they  will,  on  taking  the  accounts,  be 
treated  as  just  allowances  to  the  insurers  as  mort- 
gagees (o\  if  they  have  kept  alive  the  insurance,  but 
not  otherwise  (p).  If  allowed,  they  will  be  added  to 
and  bear  interest  at  the  same  rate  as  the  principal 
debt. 


Mortgagee 
cauQOt  add 
premiums 
unless  express 
contract. 
Except  under 
Conveyancing 
Act,  1881. 


Executor 
sliould  keep 
up  policy. 


Breach  of 
covenant  by 
going  out  of 
Europe. 
Damages. 


A  mortgagee  could  not  insure  and  add  the  pre- 
miums to  the  mortgage  debt  in  the  absence  of  an 
express  contract  authorizing  him  to  do  so  (q).  This, 
however,  is  varied  by  44  &  45  Vict.  c.  41,  s.  19  (ii.), 
under  which  a  mortgagee  may  insure  against  loss  by 
fire,  and  the  premiums  will  be  a  charge  on  the 
property. 

An  executor  who  dropped  a  policy  on  the  life  of 
a  debtor  to  the  testator's  estate  without  consulting 
those  beneficially  interested  has  been  held  liable  for 
the  whole  sum  which  would  have  been  received  if  he 
had  kept  up  the  policy  (r). 

Where  a  deed  by  which  the  defendant  assigned  to 
the  plaintiff  a  policy  on  his  own  life  contained  a 


(n)  Brown  y.  Price,  4  Jur.  N.  S.  882, 6  W.  R.  721,  FUher  on  Mort- 

>,  31  L.  T.  389.    Broum 


gages  388  (5th  ed.). 
(<0  FUz  William  v.  Price,  4  Jur.  N.  S. 


V.  Price,  tupra, 

(p)  Grey  v.  EUitan,  i  GiflF.  438,  Fisher,  p.  839  (Sth  ed.),  2  Jar, 
N.  S.  511,  25  L.  J.  Ch.  666,  4  W.  R.  497,  27  L.  T.  165. 

(g)  Brooke  v.  Stone,  34  L.  J.  Ch.  25,  12  L.  T.  N.  S.  114,  13  W.  B. 
401. 

(r)  Oamer  v.  Moore,  3  Drew.  277,  24  L.  J.  Ch.  687.  Re  Deaae, 
42  Ch.  D.  9. 
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covenant  that  he  would  not  do  anything  to  forfeit  the 
policy,  and  a  forfeiture  accrued  through  the  defen- 
dant's going  beyond  the  limits  of  Europe  without 
the  licence  of  the  company,  the  damages  were  assessed 
upon  the  present  value  of  the  policy,  to  be  calculated 
by  an  actuary,  taking  into  consideration  that  the 
defendant  covenanted  to  pay  and  should  pay  pre- 
miums on  the  policy  (s). 

Where  a  policy  of  life  assurance  is  mortgaged,  the  what  a 
mortgage  deed  should  contain : —  SiTpS^"' 

8honld  contain. 

(i.)  A  covenant  to  keep  up  the  policy. 

(ii.)  A  covenant  to  restore  it  if  it  lapses. 

(iii.)  An  authority  to  the  mortgagee  to  keep  up  or 
restore  the  insurance,  in  case  of  default  by  the  mort- 
gagor, and  to  recover  the  money  so  expended,  or  to 
add  premiums  to  the  mortgage  debt. 

Where  real  estate  and  a  life  policy  have  been  Beai  estate  and 
included  in  the  same  mortgage,  to  secure  one  sum  ta^i^m!^***"**^ 
and  subject  to  the  same  proviso  for  redemption,  and  ^^f^^ 
the  mortgagee  has  been  in  possession  of  the  real  estate  deem  both 
for  more  than  twelve  years  without  acknowledging  ■^*"'®  ** 
the  mortgagor's  title,  so  that  the  mortgagor's  right 
to  redeem  the  real  estate  is  barred  by  the  Real 
Property  Limitation  Act,  1874,  sec.  7,  his  right  to 
redeem  the  policy  is  also  barred  (t). 

Money  advanced  for  keeping  up  a  mortgaged 
policy  or  effecting  a  new  policy  in  lieu  thereof  is 
exempted  from  the  ad  valorem  stamp  duty  by  the 
Stamp  Act,  1870  (u),  s.  107. 

(*)  Hawking  v.  Cbttlthurgt,  5  B.  &  S.  343,  33  L.  J.  Q.   B.    192, 
12  W.  R.  825. 
(0  Chartifr  v.  Watson  (1899),  i  Ch.  175. 
W  33  &  34  Vict.  c.  97. 
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CHAPTER  XVIIL 

LIEN. 

Foiiciee.  BESIDES  rights  to  or  in  policies  accruing  to  persons 

zm°>  v.  (other  than  the  person  taking  out  the  same),  by  way 

French.  q[  assignment  or  charge,  numerous  questions  arise  as 

to  Uen  on  policies.  In  the  case  of  Leslie  v.  Freruh  (a), 
the  law  as  to  one  branch  of  this  subject  has  been 
summed  up  and  digested  by  Fry,  L.J.,  who  said  as 
follows : — 

Lien  may  "  A  licu  may  bo  created  upon  the  moneys  secured 

P^iumT^*"^  by  a  policy  by  payment  of  premiums  in  the  following 
cases : — 


Contract  with        **  I.  By  Contract  with  the  beneficial  owner  of  the 
policy. 


owner. 


By  virtue  of         "2.  By  roasou  of  the  right  of  *the  trustees  to 

trmrtceahip.      ^^  indemnity  out  of  the  trust  property  for  money 

expended  by  them  in  its  preservation  (&). 

By  Bubro-  ''3.  By  subrogatiou  to  the  rights  of  the  trustees  of 

'*^"^°'  some  person  who  may  have  advanced  money  at  their 

request  for  the  preservation  of  the  property. 

By  rijfht  of  "  4.  By  rcasou  of  the  right  vested  in  mortgagees  or 

to*^^^™'^  other  persons  having  a  charge  upon  the  policy  to  add 
•ecnrity.  ^  f}^^^^  charge  any  moneys. which  have  been  paid  by 

them  to  preserve  the  policy." 

Chitty,  J.,  and  North,  J.,  think  these  propositions 

(a)  23  Ch.  D.  552,  52  L.  J.  Ch.  762,  48  L.  T.  N.  S.  564,  31  W.  R. 
561,  confirmed  by  Falcke  v.  Seottith  Imperial,  34  Ch.  D.  234, 35  W.  B. 
143,  3  Times  L.  R.  141.  Ooneidered  in  re  Pmoen  Polieiet  (i8oQ> 
I  It.  Rep.  Ch.  D.  6. 

(6)  WlnoheUea  Policy  Tnutt,  39  Ch.  D.  168. 
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exhaustive,    but    Lindley,   L.J.,   doubts    if   that    is 
so  (c). 

An  instance  of  the  first  class  of  cases,  viz.,  the  crea- 
tion of  a  hen  by  contract  with  the  beneficial  owner, 
is  to  be  found  in  the  case  of  Ayhnn  v.  Whitty  (d)  Example  »f 
where  Kindersley, V.C.held  "  that  where  a  mortgagor  ^omnut. 
had  contracted  with  the  mortgagee  to  pay  the  pre- 
miums, and  there  were  sureties  for  the  performance 
of  this  contract  by  the  mortgagor,  and  the  sureties  had 
been  called  upon  and  had  paid  the  premiums,  they 
were  entitled  as  against  the  mortgagor  to  a  lien  upon 
the  policy-moneys.     It  is  obvious  that  in  this  case 
thesuretieswere,bycontract  with  the  principle  debtor, 
entitled  to  the  benefit  of  all  the  securities  which  the 
mortgagee  could  have  enforced,  and  amongst  others 
to  a  charge  for  the  premiums  paid."     Regarding  the 
second  class  of  case,  North,  J.,  has  held  that  the  right  TriiRtotv 
of  a  trustee  who  has  paid  premiums  out  of  his  own  J^oupmcut 
money  is  only  to  be  recouped  out  of  the  trust  funds,  *^'JJ^^*.^'''"'^^" 
and  he  cannot  be  recouped  out  of  the  policy-money 
where  it  does  not  form  part  of  such  funds  (e).  "  The 
second  and  third  classes  of  cases  are  well  illustrated  Kxampies  of 
by  Clack  v.  Holland  (/),  in  which  it  was  held  that  "f  tr^to^hii 
trustees  who  paid  moneys  under  circumstances  which  *"^  ^^  ,, 
gave  them  no  nght  to  a  charge  could  not  create  a 
charge  in  favour  of  a  third  person  from  whom  they 
borrowed  moneys.    To  the  same  class  may  be  referred 
the  case  of  Gill  v.  Dovming  (g),  in  which  mortgagees, 
whose  title  as  such  was  good  after,  and  only  after,  the 
death  of  the  tenant  for  life,  were  held  entitled  to  a  lien 
during  the  subsistence  of  the  tenancy  for  life.     The 
mortgagees  were  put  by  subrogation  in  the  place  of  the 

[c)  Strvit  V.  Tippett,  61  L.  T.  460,  62  L.  T.  475,  Earl  of  Winchil- 
sea's  Policy  Truste,  59  L.  T.  167,  39  Ch.  Div.  168. 

[d)  9  W.   R.  720,  30  L.  J.  Ch.  860.     Les1i4i  v.  Fretwh,  svpm,  per 
Frv,  L.J. 

[e)  Re  Earl  of  Winchilsea's  Policy  "Trusts,  39  Ch.  D.  168,  59  L.  T. 
167. 

(/)  19  Beav.  262,  2  W.  R.  402,  18  Jur.  1007,  24  L.  J.  Ch.  13. 
($)  17  Eq.  316,  30  L.  T.  N.  S.  157,  22  W.  R.  360. 
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trustees.    Again,  in  the  case  of  Todd  v.  Morehouse  (h) 
the  right  of  trustees  to  create  a  lien  by  subrogation  of 
their  rights  was  recognized,  and  it  was  determined 
that  a  person  paying  at  the  request  of  the  trustees 
did  not  lose  the  right  to  the  lien  simply  because  the 
trustees  might  possibly  have  taken  some  other  course 
to  preserve  the  property."     "  Such  (said  Fry,  L.J.,  in 
Leslie  v.  French)  appear  to  me  to  be  the  classes  of 
cases  in  which  a  lien  is  created  by  payment  of  pre- 
miums.    I  am  further  of  opinion  that,  except  under 
the  circumstances  to  which  I  have  referred,  no  lien 
is  created  by  the  payment  of  the  premiums  by  a  mere 
Payment  of      Stranger  or  by  a  part  owner.     I  will  first  consider  the 
nw^B^^r    case  of  payments  by  a  mere  stranger.     On  principle 
gives  DO  lien.    j(j  jg  difficult,  if  uot  impossible,  to  see  why  such  pay- 
ments, which  when  made  without  contract  or  request 
are  a  mere  impertinence,  should  create  a  lien  upon 
the  property.     It  is  evidence  that  in  themselves  they 
would  not  even  create  a  ground  of  personal  action 
against  the  person  eased  by  the  payment,  for  it  is  cer- 
tain that  pajnnent  of  moneys  by  A.  for  B.  gives  no 
groimd  of  action  against  B.,  unless  they  are  paid  on 
his  request.    Further,  the  law  relating  to  *  confusion* 
appears  strongly  to  show  that  no  such  right  would 
exist     If  I  pour  my  gold  into  your  heap,  or  put  my 
silver  into  your  melting-pot,  or  turn  my  corn  into 
your  granary,  I  have  no  right  to  an  account  or  any 
relief  against  you,  but,  on  the  contrary,  I  have  actually 
transferred  the  property  in  what  was  mine  to  the  per- 
son with  whose  property  I  have  mingled  it.     Again, 
the  authorities  seem  to  me  to  be  very  clear  upon  this 
point.     In  the  case  of  Burridge  v.  Bow  (i),  Knight 
Bruce,  L.J.,  used  the  following  language : — *  Nothing 
that  has  been  stated  to  me  has  had  the  effect  of  per- 
suading me  that  without  contract  for  that  purpose 
the  mere  fact  of  making  payments  of  the  premiums, 

(A)  L.  R.  19  Eq.  69,  23  W.  R.  155,  32  L.  T.N.  S.8.  IMkv, 
Frenehy  tupra^  per  Fry,  L.J. 

(i)  Burridge  v.  Raw,  I  Y.  &  0.  Ch.  C.  183,  191,  583.  13  I*  J.  Ch. 
i73t8Jur.  299. 
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however  necessary  that  might  be  for  the  preservation 
of  the  property,  would  give  the  party  making  those 
payments  a  title  to  the  property.  A  mere  stranger, 
by  paying  the  premiums  on  a  policy  cannot  acquire 
a  lien  on  it.  He  can  only  acquire  a  lien  by  some 
contract  with  the  persons  beneficially  interested  in  it, 
or  with  the  trustee,  where  the  trustee  himself  might 
have  obtained  a  lien/  " 

The  learned  Lord  Justice  Fry  further  said  in  the  Payment  oi 
same  case  (Leslie  v.  French) — **  With  regard  to  pay-  ^i^r*"^ 
inents  made  by  a  part  owner,  it  appears  to  me  that  ^^jj*j^^*^^ 
except  by  contract  such  payments  give  no  title  to  the 
person  making  them  against  the  other  part-owners  of 
the  policy.     That  payments  by  a  mortgagor  who  in  Paj  menta  by 
equity  is  part  owner  with  the  mortgagee  create  no  lien  ^^''^s:**^®*"- 
as  against  the  mortgagee  was  determined  by  Komilly, 
M.R.  (k).     And,  generally  speaking,  it  is  clear  that 
money  laid  out  by  the  tenant  for  life  in  improvements  By  tenant 
on  the  estate  creates  no  lien  against  the  remainder- 
man (/).     Again,  in  Pennell  v.  Millar  (m)  the  Master 
of  the  Rolls  had  to  deal  with  a  case  in  which  A.,  the 
owner  of  policies,  had  as  part  of  a  transaction  avoid- 
able for  fraud  assigned  them  toB.,  and  had  covenanted 
to  keep  them  up.    B.,  claiming  under  the  assignment,  tnder 
had  paid  premiums.     A.  instituted  a  suit  to  set  aside  I^igument. 
the  transaction  on  the  ground  of  fraud,  and  the  Master 
of  the  Rolls  decided  that  the  assignment  was  a  valid 
security  for  the  moneys  actually  advanced,  and  not 
for  the  premiums  paid  by  B.,  which  was  a  voluntary 
payment. 

*'  In  this  case  it  is  evident  that  imtil  the  transac- 
tion was  avoided,  A.  and  B.  both  had  interests  in  the 

(Jt)  yarrit  V.  Caledonian  Int.  Co.^  8  Eq.  127,  132,  20  L.  T.  N.  S. 
^39/17  W.K.  954. 

(0  Tenants  improving  under  the  Settled  Land  Act,  1882,  must  insure 
for  the  benefit  of  the  remainderman.  See  Waugh^9  Trusts^  46  L.  J« 
Ch.  629,  25  W.  B.  555. 

(m)  23  Beav.  172,  5  W.  R.  215,  29  L.  T.  35.  See  Ddrcy  v.  Croft, 
^  Ir.  Ch.  19. 
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policies,  and  yet  the  payment  by  one  of  the  persons 
so  interested  was  held  to  create  no  lien  as  against 
the  other." 

Eight  of  The  law  of  contribution  does  not  apply,  for  (i)  it 

contribution  .  i       ,     .  .    •       i     ? 

RiresnoUcn.  anscs  Only  between  persons  jomed  for  a  common 
purpose,  or  who  stand  in  the  position  of  tenants  in 
common  or  co-parceners. 

(2)  The  right  to  contribution  is  a  personal  right, 
and  the  remedy  personal,  and  there  is  no  lien  for  the 
amount  of  the  moneys  in  respect  of  which  the  right 
arises.  This  was  decided  by  Lord  Eldon  in  JGr  parU 
Young  (n),  overruling  Lord  Hardwicke. 

No  lien  on  Whorc  the  tenant  for  life  under  a  settlement  of  a 

premiums  paid  rcsiduary  estate,  which  comprised  an  annuity,  and  a 
fOT  ufc!°'  policy  on  the  life  for  which  the  annuity  was  held, 
paid  premiums  on  the  policy  which  the  trustees 
had  power  to  retain  in  specie  and  keep  up,  she  was 
decided  to  have  no  lien  on  the  policy  for  such  pay- 
ments, since  the  policy  was  kept  up  for  the  benefit 
of  the  estate  (0).  It  should  be  observed  that  the 
trustees  had  power  to  retain  enough  out  of  the  in- 
come to  pay  the  premiums  on  the  policy,  and  the 
Court  considered  that  they  might  be  taken  to  have 
done  so,  which  would  only  have  diminished  the 
actual  income  of  the  tenant  for  life  equally  with  the 
payments  she  herself  made. 

Lion  by  In  order  to  create  a  right  to  a  lien  on  a  poUcy  of 

prcmiiim*!!'  ^fe  assurauce  by  the  payment  of  premiums,  it  is  not 
sufficient  for  the  person  paying  the  premiums  to 
have  merely  an  interest  in  the  policy  being  kept  on 
foot.  And  where  a  person  who  would  be  entitled 
to  a  lien  on  the  policy  money  if  he  himself  paid 
the  premiums  threatens  that  imless  the  advance- 
ment be  made  loss  will  be  suffered  by  the  person 


(n)  2  Ves.  k  Ben.  242. 

(0)  WaugWtTnuUy^t „_^ ^^^, 

8  W.  R.  726.    See  also  Money  y.  Gibht,  i  Dr.  k  Wal.  (Ir.)  594* 


(0)  WaugWt  Tnutfi^e  L.  J.  Ch.  629, 25  W^K.  sSJi^rouyne  r.Broiauiy 
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threatened,  an  advancement  so  made  will  not  give 
a  lien  on  the  policy-moneys  {p). 

Lien  upon  a  policy  may  arise  in  other  ways  than 
by  payment  of  premiums  under  the  circumstances 
before  stated. 

Although  mere  deposit  of  a  policy  upon  an  advance  Lien  by 
of  money,  without  notice  to  the  insurance  office  of  ^S^y.^^* 
the  deposit,  will  not  suffice  to  constitute  an  equitable 
mortgage  of  the  policy,  it  may  create  a  lien  there- 
upon, if  such  be  the  intention  of  the  parties,  even 
though  not  a  word  passed  at  the  time  the  deposit 
was  made  (j). 

And  an  equitable  charge  may  be  created  by  mere  Further 
deposit,  accompanied  by  notice  to  the  office  (r),  and  JJ^^IT 
as  the  Court  would  infer  from  that  deposit  that  the 
money  then  advanced  should  be  charged  as  if  there 
was  a  written  agreement,  additional  advances  would 
also  be  so  charged  imless  a  contrary  intention  ap- 
peared (s).  ^ 

Insurance   brokers  have  a  general  lien  on  the  Lien  by 
marine  policies  eflfected  by  them,  for  the  general  TOmSLionwi 
balance  due  to  them  from  their  principals  (<).    This  to  effect  a 
rule  applies  to  land  policies  when  effected  through 
such  brokers,  but  depends  on  the  custom  of  a  par- 
ticular calling.     Even  with   them   no  lien  can  be 
claimed  if  the  policy  has  been  deposited  with  them 
for  a  special  purpose  {u).    If  one  broker  is  employed 

(/I)  StrvU  V.  Tippett,  61  L.  T.  460  and  62  L.  T.  475. 

(//)  GibMn  V.  Oeerbury,  7  M.  &  W.  555,  10  L.  J.  N.  S.  Ex.  219. 
Chapman  v.  Ctuipman^  13  Bear.  311,  distinguished  in  Mavghany, 
Ridley,  8  L.  T.  N.  S.  300.  Rummena  v.  Hare,  i  Ex.  D.  169,  34  L.  T. 
N.  S.  407,  24  W.  R.  385.  Green  v.  Ingram,  L.  R.  2  C.  P.  525.  See 
Conway  v.  Britannia,  8  Lr.  Can.  Jur.  162. 

(r)  Ex  parte  Kensington,  2  Yes.  &  Bea.  83,  per  Eldon,  C.  Ferris  v. 
MullinM,  2  Sm.  &  Giff.  378,  18  Jur.  718. 

(*)  Ex  parte  Lfinggtone,  17  Ves.  227,  per  Eldon,  C.  (iSio).  See  Elli* 
V.  Krevtzinger,  27  Missouri  311.  Talbot  v.  Frere,  9  Ch.  D.  568,  572, 
27  W.  R.  148. 

(0  See  Cross  on  Lien,  and  cases  there  cited,  277, 399.  Castling  v. 
Auhert,  2  East  325  (1802). 

(«)  Muir  V.  Fleming,  1  Dowl.  &  Ry.  N.  P.  29. 
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Solicitor'!! 
lien. 


Rigrht  to  stop 
in  transitu 
fibres  no  right 
toinsoranoc. 


Vendor's  lien 
subrogated  to 
insurers. 


by  another  broker  to  eflfect  a  policy  for  that  other's 
principal,  the  sub-agent  has  still  a  lien  on  the  policy 
for  premiums  due  from  the  broker  who  employed 

him  (x). 

A  solicitor  may  have  a  lien  on  a  policy  of  in- 
surance for  his  costs.  Such  lien  is  only  a  passive 
remedy,  giving  no  claim  to  the  fund  secured  by  the 
policy,  but  merely  a  right  to  embarrass  the  person 
who  claims  the  fund  by  the  non-production  of  the 
documents  of  title.  A  solicitor  is  not  bound  to  give 
the  insurance  office  any  notice  of  his  lien,  since 
owing  to  the  nature  thereof  he  would  not  by  such 
notice  convert  the  insurers  into  trustees  for  him, 
and  failure  to  give  such  notice  is  in  no  way  such 
negligence  as  to  deprive  him  of  his  lien  (y).  He 
cannot  be  made  to  part  with  the  policy  till  he  is 
paid,  except  upon  terms  (z),  such  as  payment  into 
court  of  the  policy-moneys,  or  preservation  of  the 
lien  by  the  insurers.  But  it  is  doubtful  whether 
such  a  lien  could  be  enforced  by  suit  at  all  (a). 

Lien  of  vendor  and  right  to  stop  in  transitu  do 
not  entitle  the  vendor  to  the  proceeds  of  policies 
effected  by  the  purchaser  on  the  goods  sold  (6). 

Where  an  unpaid  vendor  who  is  insured  recovers 
from  the  insurers,  the  insurers  are  entitled  to  his 
lien  as  against  the  purchaser,  and  if  the  vendor  re- 
cover from  the  purchaser  too  he  must  refund  the 
insurance  (c).  « 


(;r)  Dixon  y.  Stan$field,  lo  C.  B.  398.  Fishttry.  Smith,  4  App.  Cas. 
,  48L.  J.  Q.  B.411,  M  L.T.N.  S.  430,  27  W.  R.  113. 
(y)   West  of  England  \.  Batchelor,  30  W.  R.  364,  51  L.  J.  Ch.  I99» 


I,  48  L.J.  Q.  B.411,  M  L.T.N.  S.  430,  27  W.  R.  113. 
(y)   West  of  England  y.  Batchelor,  30  W.  R.  364,  51  L 
46  L.  T.  N.  S.  132.     Pelly  v.  Wathen,  i  De  G.  M.  &  G.  16.    Richard* 


V.  Platel,  Craig  k  Ph.  79.  Steadman  v.  Webb,  3  My.  &  Cr.  346.  See 
Dearie  v.  Hall,  3  Rubs,  i,  for  rules  as  to  priority  in  regard  to  chosw 
in  action. 

(r)  RicJiardiW.  Platel,  Cr.  &  Ph.  79  at  84,  per  Cottenham,  C.  Linteriri 
Co.  V.  0*Ferrall,  1  Ir.  Jur.  93. 

(a)  Stedman  v.  Webb,  4  My.  &  Cr.  346,  per  Cottenham,  C. 

{b)  Bemdton  v.  Strang,  3  Ch.  App.  588, 16  W.  R.  1025,  per  Cairns,  C. 
(1868),  distinguishing  Worrall  v.  Johnson^  2  Jac.  dc  W.  214. 

(<?)  Castsllain  v.  Preston,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49 
L.  T.  N.  S.  29,  31  W.  R.  557,  per  Bowen,  L.J. 
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Where  a  policy  granted  to  a  person  domiciled  out-  Lien  created 
side  the  jurisdiction  is  deposited  with  a  person  within  J^^it  S 
ihe  jurisdiction  to  answer  a  debt  incurred  by  a  con-  jJ^^J^^^*^" 
tract  made  within  the  jurisdiction,  a  lien  thereon  within, 
will  be  acquired  by  the  depositee,  and  will  not  be 
affected  by  the  bankruptcy  in  his  own  domicile  of 
the  depositor  (d). 

Where  a  creditor  has  his  debt  secured  by  a  policy  creditor 
and  guaranteed  by  a  surety,  and  also  has  a  lien  on  dtbtT^nmi 
the  policy  for  another  debt,  the  surety  is  not  entitled  ]JJ^"S  one 
to  the  policy  on  paying  the  debt,  but  his  rights  are  debt  cannot 
subject  to  the  lien  (e).  policy  after 

payment. 

When  a  policy  drops,  the  lien  drops  with  it  (/).    Lien  drops 

^         "^  ^  ^  ^  with  policy. 

If  a  mortgagor  after  bankruptcy  pays  premiums  Lien  by 
to  keep  a  mortgaged  policy,  he  is  not  entitled,  in  the  ^^^^ 
absence  of  special  agreement,  to  a  lien  on  the  policy  p^c™*"™*. 
for  the  amount  so  paid  (g). 

{d)  LeFeuvrey.Sulliranj  10  Moore  P.  C.  i. 

{€)  Fairbrather  v.  WttodhoMe,  28  L.  T.  94,  5  W.  R.  12, 23  Beav.  18, 
26  L.  J.  Ch.  81.    Jeffrey's  Policy,  20  W.  K.  857. 

(/ )  Bwteed  v.  Western  Fngland,  5  Ir.  Ch.  553.  yorris  v.  Caledonian 
/*»  Co.,  8  Eq.  132,  20  L.  T.  N.  S.  939,  17  W.  K.  954. 

{g)  Saunders  v.  Dunman,  7  Ch.  D.  825,  47  L.  J.  Ch.  338,  38  L.  T. 
N.  8.  416,  26  W.  R.  397.  PalcJtey,  Scottish  Imperial,  34  Ch.  D.  234, 
3  Times  L.  R.  141.  These  cases  explain  Sliearman  v.  British  Empire 
Mutual,  L.  R.  i4Eq.4,  4lL.J.Ch.466,  26L.T.N.  8.570, 20 W.R. 
620. 
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CONFLICTING     CLAIMS. 


lo  &  II  Vict, 
c.  96. 


When  When  conflicting  claims  are  made  on  an  insurance 

SimSd"^  company  in  respect  of  a  policy,  the  proper  procedure 
Interplead  and  is  to  interplead  (a),  and  not  to  pay  into  Court  under 
conrCnnder  the  Trustces  Relief  Act  (6),  the  insurers  not  being 
trustees  or  stakeholders,  but  debtors ;  but  if,  in  re- 
spect of  a  life  policy,  the  board  of  directors  are  of 
opinion  that  no  sufficient  discharge  can  otherwise  be 
obtained,  they  should  pay  into  Court  under  the  Life 
Assurance  Companies  (Payment  into  Court)  Act, 
1 896,  and  the  rules  made  thereunder  (c). 

The  practice  of  paying  into  Court  under  the  Trus- 
tees* Relief  Act  had  been  often  used  (rf),  until 
Jessel,  M.R.,  pointed  out  that  unless  the  policy  was 
a  trust  policy  the  Act  did  not  apply. 

The  insurers  cannot  interplead  if  they  hare  any 
adverse  claim  in  respect  of  the  subject  matter  («). 
In  Ireland  it  has  been  held  that  they  cannot  inter- 
plead if  one  claimant  offers  a  sufficient  indemnity, 
and  that  if  he  offers  indemnity  and  they  are  not 
satisfied,  they  should  pay  into  Court  imder  the  Trus- 
tees' Relief  Act  (/). 

When  an  action  is  commenced  by  a  claimant  on 
a  policy,  if  it  is  not  so  framed  as  to  bring  the  other 

(«)  See  Prudential  v.  Tliamat^  3  Ch.  App.  74,  37  L.  J.  Ch.  202, 
16  W.  K.  470. 

(ft)  Ilayrock's  Policy^  I  Ch.  D.  611,  45  L.  J.  Ch.  247,  24  W.  R.  291, 
disapproving  the  United  Kxngdom  Life^  34  Beav.  493,  13  W.  R.  645. 

(c)  59  Vict.  c.  8.  See  Ann.  Pract.  1903,  vol.  i.  p.  750,  for  rules 
made  under  the  Act. 

(<0  Ouiptnan  v.  B&tnard,  17  W.  R.  359.  Webb^t  Policy ^  2  Kq. 
456,  15  W.  R.  529.     Cohhe's  Policy,  15  W.  R.  29. 

(e)  Bigmdd  v.  Audland,  n  Sim.  23,  30,  per  ShadweU,  V.C. 

(/)  Ch^jman  v.  Besmrd,  17  W.  R.  359,  per  Lord  O'Hagan. 
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claimants  before  the  Court,  the  insurers  may  inter- 
plead, and  have  the  first  action  stayed  {g). 

An  oflfer  should  be  made  to  pay  interest  on  the 
policy-moneys  (A),  since  a  policy  bears  interest  under 
3  &  4  Wm.  IV.  c.  42,  s.  28  (i),  for  it  would  seem  that 
submission  to  pay  the  moneys  to  the  persons  found 
to  be  entitled  will  not  remove  the  obligation  to  pay 
interest,  even  if  conflicting  claims  through  no  fault 
of  the  insurers  delay  such  payment  (A;),  unless  any 
arrangement  has  been  come  to  that  the  money  should 
not  be  invested  or  brought  into  Court  (Z), 

If  the  insurance  company  pay  under  decree  moneys  Payment 
payable  under  a  lost  policy,  such  decree  is  sufficient  tadeninifl«° 
indemnity  (m).  oompMiy. 

The  insurers  can  safely  pay  a  trustee  of  a  policy  Payment  to 
even  if  under  the  trust  he  has  no  express  power  to  *™*'®^  ^^°*^ 
give  receipts  (;i). 

The  authorities  conflict  as  to  whether  a  policy  can  can  policy  be 
be  taken  in  execution  under  a/. /a.  In  Ireland  it  has  J^wlcution? 
been  held  that  a  policy  of  life  insurance  is  not  such  a 
security  for  money  as  can  be  taken  by  the  sheriff  (o). 
In  England  the  contrary  has  been  held  {p)\  but 
the  Irish  case  was  not  cited  to  the  Court,  and  in  a 
later  case  in  Ireland  {q)  the  Court  fully  discussed 
both  authorities,  and  followed  the  previous  Irish 
decision.  Canadian  policies  usually  provide  that  a 
fire  insurance  shall  cease  on  the  property  being  taken 
in  execution. 

{3)  Prudential  Co.  v.  Tfw/nas,  supra,  Bandall  v.  LithgoWy  12 
Q.  B.  U  525. 

(A)  Bignold  y.  Audlattd,  supra. 

(i)  Bus/iimn  v.  Morgan^^  Sim.  635. 

(4)  French  v.  Royal  Exchange  Co.,  6  Ir.  Ch.  523. 

(0  Same  case  on  appeal,  7  Ir.  Ch.  523. 

Im)  England  v.  Tredegar,  1  Eq.  344,  35  Beav.  256,  35  L.  J.  Ch.  386, 
foUowiog  CrokaU  v.  Ford,  25  L.  J.  Ch.  552,  4  W.  R.  426, 2  Jur.  N.  S. 
436,  in  preference  to  Bush  nan  v.  M/trgan^  supra. 

(n)  Fernie  v.  Maguire,  6  Ir.  Bq.  ivj.    Ford  v.  Byan, 4  Ir.  Ch.  342. 

(a)  Alleune  v.  Darcey,  5  Ir.  Ch.  50. 

Ip)  Stokoe  V.  Cowan,  29  Beav.  637,  30  L.  J.  Ch.  882,  4  L.  T.  N.  S. 
695, 9  W.  R.  801. 

Iq)  Sargeanfs  Tru  ta,  7  L.  R.  Ir.  66. 
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CHAPTER  XX. 


INSURANCE    COMPANIES. 


What  depends 
on  manner  of 
company's 
constitution. 


Clflflslflcation. 


l*roprietary. 


Mixed,  in 
which  policy* 
liolders  sliare 
profits. 


The  mode  in  which  an  insurance  company  is  con- 
stituted determines  the  manner  in  which  it  shall  sue 
and  be  sued,  and  the  character  of  the  liability  of  its 
members.  But  whatever  be  the  means  by  which 
such  company  is  constituted,  its  powers  and  liabili- 
ties, and  the  method  of  its  management,  are  peculiar 
to  itself,  and  are  determined  by  the  particular  pro- 
visions of  the  statute,  charter,  or  other  instruments 
under  which  the  company  is  created.  These  pro- 
visions are  important  to  shareholders,  policy-holders, 
and  all  other  persons  having  dealings  with  the  com- 
pany ;  because  by  the  registration  now  necessary 
under  the  Companies  Act,  1862,  all  persons  are 
deemed  to  have  notice  of  them. 

Insurance  offices  may  be  classified  irrespectively 
of  the  manner  or  nature  of  their  constitution  as 
follows : — 

1 .  Proprietary  offices  which  are  joint-stock  partaer- 
ships,  with  a  subscribed  or  guaranteed  capital,  the 
partners  wherein  absorb  the  whole  profits  of  the 
undertaking. 

2.  Offices  set  up  for  profit  to  the  shareholders,  but 
which  also  give  the  policy-holders  certain  advantages 
in  the  way  of  a  share  of  the  profits,  usually  called  a 
bonus  or  a  periodical  rebate  in  the  amount  of  their 
premiums  ;  but  they  do  not  admit  the  policy-holders 
as  partners,  nor  render  them  liable  as  such. 

These  mixed  companies  are  the  most  common; 
in  fact  the  late  Lord  Justice  James  said:  ''Eveiy 
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life  assurance  society  is  substantially  and  materially 
a  mutual  life  assurance  society.  The  method  by 
which  it  is  intended  to  provide  for  the  payment  of 
the  sums  secured  by  the  policies  is  by  investing  the 
premiums  and  accumulating  the  money  so  as  to 
form  a  fund  out  of  which  the  claims  are  ultimately 
to  be  satisfied.  The  capital  of  the  shareholders  and 
the  sums  which  the  shareholders  undertake  and 
make  themselves  liable  to  pay,  are  in  truth  only  a 
guarantee  against  the  possible  contingency  of  the 
accumulated  insurance  fund  being  found  insuffi- 
cient (a). 

3.  Offices  established  for  mutual  insurance,  where  Matnai. 
the  policy-holders  are  themselves  the  proprietors, 

and  where  the  principal  object  of  the  society  is  rather 
the  protection  of  its  members  against  loss  than 
the  acquisition  of  profit.  It  was  therefore  doubted 
whether  such  an  association  required  registration 
under  the  Joint-Stock  Companies  Act,  1862,  but  the 
necessity  for  registration  has  since  been  judicially 
determined  (ft). 

Friendly  societies  are  also  for  the  purpose  of  mutual 
insurance.  They  require  registration  under  the 
Friendly  Societies  Act,  1875. 

4,  Offices  set  up  by  the  State  to  encourage  provi-  companieB 
dence  and  thrift,  such  as  the  Government  Insurance  Sitnte. 
and  Annuity  Department,  and  the  special  modes  of 
insurance  provided  by  Acts  of  Parliament  for  depart- 
ments of  the  Civil  Service,  and  in  India  (c). 

Except  those  risks  which  are  taken  by  underwriters  Kind  of 
at  Lloyd's,  the  whole  of  the  insurance  business  other  <»™i*^*- 
than  marine  is  carried  on  by  companies,  most,  though 

(a)  Gram't  Case,  I  Ch.  D.  321,  45  L.  J.  Ch.  321.  33  L.  T.  N.  S.  766. 

(ft)  Re  Padttow  Total  Lom  Asstwiatim,  20  Ch.  D.  137,  51  L.  J.  Ch. 
344,  45  ^  T.  N.  8.  774,  30  W.  K.  326. 

(e)  Boldero  v.  ff,  E.  I.  (\  1 1  H.  L.  C.  405.  rnderwoocTs  Case,  4  L.  R. 
4  H.  L.  580.  Edwards  v.  Warden,  i  App.  Cas.  281,  9  Ch.  App.  495. 
RdbertsorCs  Case,  12  Moore  P.  C.  400.  Daties  v.  Trustees  of  Madras 
Fund  J  12  Moore  P.  C.  403  n.,  7  Moore  Ind.  App.  364  n. 
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not  all,  of  which  are  incorporated.  The  oontinuousness 
of  corporate  existence  is  favourable  to  the  assured  (rf), 
and  the  business  itself  being  reducible  to  a  routine 
and  system,  is  specially  suitable  for  a  jointHstock 
partnership  (e). 

The  various  companies  which  carry  on  insurance 
business  have  been  constituted  in  different  ways,  and 
the  form  and  mode  of  their  constitution  is  still  to 
some  extent  important  as  determining — (i)  the  rights 
intei*  se  of  the  joint  stock  or  shareholders,  (2)  the 
powers  and  mode  of  contracting  given  and  prescribed 
to  the  company,  (3)  the  extent  of  the  shareholders' 
liability  on  the  contracts  made,  (4)  the  manner  of 
suing  thereon,  (5)  the  means  of  enforcing  judgment 
thereon. 

Fonnation  of        The  modcs  in  which  existing  insurance  companies 
comiiaDies.      YiB,Ye  been  formed  are — 

A.  By  deed  of  settlement. 

B.  By  royal  charter, 
c.  By  special  statute. 

D.  By  letters  patent. 

E.  Under  the  various  Companies  Acts. 
These  different  modes  of  creation  produced — 
(i)  Mere  common-law  partnerships. 

(2)  Corporations. 

(3)  Quad  corporations,  suing  by  and  being  sued  in 
the  name  of  one  of  their  members  (/),  or  a  registered 
pubUc  officer. 

(d)  See  Adam  Smith's  Wealth  of  Nations,  p.  340,  edn.  by  M*Calloeh, 
bk.  V.  c.  I,  a  I. 

{e)  2  Stephen  Comm.  126  (8th  ed.). 
(/)  7  Wm.  IV.  &  I  Vict.  c.  73,  8.  3. 
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(4)  Joint-stock  companies  registered  and  incor- 
porated under  the  Companies  Acts.    ^ 

The  first  charters  granted  to  insurance  companies 
were  given  under  permission  by  statute. 

These  charters  were  in  the  nature  of  monopolies, 
whence  the  need  to  apply  to  Parliament  for  authority 
to  grant  them. 

Few  charters  seem  to  have  been  granted  to  any 
insurance  company  by  the  Crown  independently  of 
Parliament  (//). 

By  6  Geo.  I.  c.  1 8,  Parliament  empowered  the  King  Koj-ai 
to  grant  two  charters,  constituting  two  marine  insur-  Jondon"^  *"^*^ 
ance  corporations,  viz.,  the  Koyal  Exchange  and  the  Awurance. 
London  Assurance  (A),  and  forbidding  all  other  cor- 
porations for  marine  insurance.     The  purpose  of  this 
Act  was  to  create  two  solvent  insurance  companies, 
to  suppress  all  bubble  companies  and  bodies  presum- 
ing to  act  as  corporate  bodies  without  legal  authority, 
and  to  give  the  two  companies  a  monopoly  of  insur- 
ance as  a  business  for  corporate  bodies  (?). 

The  corporations  remain,  but  their  monopoly  has  coMtitution 
been  removed  (^'),  while,  on   the  other  hand,  they  °*  ^^™p*"*****- 
have  been  permitted  to  insure  over  a  wider  area  and 
against  more  risks  than  those  contemplated  by  the 
original  charter. 

Special  statutes  under  which  certain    insurance  spwiai 
associations  are  formed  have  the  effect  of  charters, "" "  **' 
and  clothe  such  companies  with  all  the  attributes  of 
corporations.     But  most  of  the  special  Acts  appear 
to  do  little  more  than  provide  for  the  mode  of  suing 
and  being  sued. 


{g)  Clifford  on  Private  Bill  Legislation,  vol.  2,  p.  593. 
{h)  S.  12. 

(i)  S.  18.    As  to  the  history  of  this  Act  and  6  Geo.  IV.  c.  37,  see 
Cliflford  on  Private  Bill  Legislation,  vol.  2,  p.  570. 
(*)  sGeo.  IV.  c  114. 
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7  A  8  Vict. 

C.  no,  B.  2 
(1844). 


Very  few  insurance  societies  have  actually  been 
formed  by  a  private  Act ;  but  many  societies  already 
existing,  but  unincorporate,  have  found  it  advan- 
tageous to  apply  for  and  to  obtain  incorporation, 
more  especially  those  domiciled  in  Scotland. 

By  the  Letters  Patent  Act  (/)  the  Crown  is  em- 
powered, on  the  application  of  any  company  formed 
by  deed  of  partnership,  to  grant  to  such  a  company- 
letters  patent,  authorizing  it  to  sue  and  be  sued  by 
an  officer  named  for  the  purpose,  and  by  such  letters 
patent  to  limit  the  liability  of  the  members  of  the 
company. 

The  company,  on  obtaining  this  privilege,  comes 
imder  certain  regulations  as  to  the  registration  of 
various  particulars  connected  with  its  constitution 
and  other  matters  pointed  out  in  the  Act. 

This  Act  is  not  compulsory  but  permissive,  grant- 
ing a  privilege  to  those  who  choose  to  apply  for  it. 
It  is  still  in  force,  but  applies  only  to  companies 
formed  before  September  8,  1844,  when  first  the 
Joint-Stock  Companies  Act  was  passed  (m). 

"The  leading  purpose  of  the  first  Joint-Stock 
Companies  Act  (n)  was  to  enable  a  permanent  com- 
pany, consisting  of  changing  shareholders,  to  make 
binding  contracts,  and  sue  and  be  sued,  and  do  all 
the  acts  necessary  for  carrying  on  a  trade.  The 
preamble  expresses  an  intention  to  invest  them  with 
the  qualities  and  incidents  of  corporations  with  some 
modifications,  and  subject  to  some  provisions  and 
regulations  "  (0). 

Every  assurance  company  or  association  for  the 
purpose  of  assurance  or  insurance  upon  lives,  or 

(0  7  Wm.  IV.  &  I  Vict.  c.  72. 
(m)  Taylor  on  Joint-Stock  Companiee,  p.  910  (1847). 
(»)  7&8  Vict.  c.  no. 

(tf)  Prince  of  Wales  Ins.  Co.  v.  Harding^  E.  B.  &  E.  183,  217,  27 
L.  J.  Q.  B.  297,  4  Jur.  N.  S.  851. 
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against  any  contingency  involving  the  duration  of 
human  life,  or  against  the  risk  of  loss  or  damage 
by  fire  or  by  storm  or  other  casualty,  or  for  granting 
or  pmrchasing  annuities  on  lives,  and  every  institu- 
tion enrolled  under  any  of  the  Acts  of  Parliament 
relating  to  friendly  societies,  which  institutions  shall 
make  assurances  on  lives,  or  against  any  contingency 
involving  the  duration  of  human  life  to  an  extent 
upon  one  Ufe,  or  for  any  one  person  to  an  amount 
exceeding  ;^200,  whether  such  companies,  societies, 
or  institutions  shall  be  joint-stock  companies  or 
mutual  aissurance  societies  or  both,  was,  if  estab- 
lished after  the  commencement  of  7  &  8  Vict. 
c.  1 1  o,  s.  2,  boimd  to  register  thereunder. 

Insurance  companies  registered  under  7  &  8  Vict.  Quasi 
c.  no,  partake  of  corporate  powers  with  several  in-  ^'^'p**™^ ^^^ 
cidents  of  partnership,  and  have  been  termed  quasi 
corporations  (jj>).  But  the  privileges  of  the  statute 
are  recorded  only  to  those  registered  under  the 
statute ;  and  if  registration  be  made  as  a  company, 
they  cannot  afterwards  register  so  as  to  lead  the 
world  to  suppose  them  a  corporation  (q). 

A  company  formed  and  duly  registered  under  the  company 
first  Joint-Stock  Companies  Act  (7  &  8  Vict,  cue)  vxcuJ.uo. 
for  the  purpose  of  insurance,  and  also  for  the  grant- 
ing of  endowments,  annuities,  assurances  during  sick- 
ness, and  loans,  is  an  insurance  company  within  20 
&  21  Vict.  c.  14,  s.  27,  and  can  sue  without  being 
registered  under  the  Joint-Stock  Companies  Acts, 

1856-57  w. 

Certain  insurance  companies  were  excepted  from  compaDicH 
the  first  Joint-Stock  Companies  Act— (i)  In  respect  ac^*^  '"''" 

(^p)  Ridley  t.  Plymouth  Cb.,  2  Ex.  71 1,  per  Parke,  B.  Brice^s  Ultra 
Vires,  p.  12. 

iq)  Beg,  V.  Whitmarth,  19  L.  J.  Q.  B.  185. 

(r)  London  and  Proeincial  Provident  Society  v.  Ai/Uon,  12  C.  B. 
N.  S.  709,  723,  II  W.  R.  152,  7  L.  T.  N.  S.  530.  See  also  25  &  26 
Vict.  c.  89,  P.  3. 
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of  the  time  of  their  formation,  if  their  formation 
was  begun  before  Sept.  5,  1844,  they  could  not  be 
completely  registered  or  brought  (s.  59)  within  the 
Act  («);  (2)  If  incorporated  by  charter  or  Act  of 
Parliament:  or  (3)  If  authorized  by  letters  patent 
or  statute  do  sue  and  be  sued.  And  companies 
formed  after  the  Act  could,  though  within  the  de- 
finition of  a  company  therein  avoid  the  need  of 
registering  thereimder  by  obtaining  a  charter,  private 
Act,  or  letters  patent. 

In  consequence  of  this  exclusion  of  assurance  com- 
panies, many  have  since  had  to  go  to  Parliament  for 
private  Acts. 

The  Companies  Act,  1862,  enforces  registration  on 
those  companies  which  have  been  registered  under 
the  older  Act  7  &  8  Vict.  c.  no  (t),  and  the  effect 
of  such  registration  is  exactly  the  same  as  if  the 
company  had  been  formed  and  voluntarily  registered 
under  the  latter  Act  (u). 

Every  insurance  company  formed  since  Nov.  2. 
1862,  must  be  registered  under  the  Act  of  1862  (,c). 

Companies  which  ought  to  have,  but  have  not  re- 
gistered as  required,  are  under  the  disabilities  of 
s.  210,  and  cannot  sue  at  law,  or  in  equity,  nor  even 
present  a  petition  for  their  own  winding  up  (y). 

Broadly  speaking,  by  the  Companies  Act,  1862, 
s.  22,  the  Legislature  intended  that  all  commercial 
undertakings  consisting  of  more  than  ten  persons, 
started  after  the  commencement  of  that  Act,  should 

(i)  Taylor  on  Joint-Stock  Comi>anie8,  115. 

(0  25  &  26  Vict.  c.  89,  8.  209. 

(tt)  B4tnuiai/ii  Oise,  3  Ch.  D.  388,  46  L.  J.  Ch.  411,  35  L.  T.  K  S. 
6541  25  W.  R.  279. 

(;r)  25  &  26  Vict.  c.  89, 8. 4.  Ex  parte  Hargrore,  10  Ch.  App.  545  n. 
Re  Padttow  Atsociathn,  20  Ch.  D.  137,  51  L.  J.  Ch.  344, 45  L.  T.N.  S. 
774i  30  W.  R.  326. 

(y)  Re  Waterloo  Life  Ok,  41  Beav.  586,  32  L.  J.  Ch.  370,  11  W.  R. 
134,  7  L.  T.  N.  S.  459,  9  Jur.  N.  S.  291.  JSranjt  v.  llttoffer,  i  Q.  B.  D. 
45»  33  L.  T.  N.  S.  374,  24  W.  R.  226. 
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be  registered.  And  mutual  insurance  associations, 
providing  that  the  liability  should  be  several  only, 
are  commercial  undertakings  for  the  acquisition  of 
gain  within  the  Act,  and  must  be  registered  under  it ; 
and  if  not  so  registered  are  illegal  associations,  and 
cannot  be  wound  up  under  s.  199  of  the  Act  {z). 

All  companies  registered  under  the   Companies  Deedi  oi 
Acts,  1862,  deposit  with  the  registrar  copies  of  their  ^n™®°* 
deeds  of  settlement,  and  thereby  the  same  are  made  «>»»p*'<'t«o°- 
available  for  public  inspection.     An  insurance  com- 
pany so   registered  is  entitled  to  an  injunction  to 
restrain  another  insurance  company  from  using  its 
registered  name,  or  any  other  name  calculated  to 
cause   the    one   company  to    be   mistaken   for   the 
other  (a). 

All  companies  not  so  registered  are  bound  to  print 
their  deeds  of  settlement,  and  to  supply  them  on  de- 
mand to  every  shareholder  or  policy-holder  for  not 
more  than  28,  6d,  (6). 

The  effect  of  the  compulsory  registration  aforesaid  Effect  of 
is  to  put  the  insurance  company  so  registering  within  ^^  ^™^  ^^' 
all  the  rules  and  regulations  of  the  Act  of  1862. 

For  the  purpose  of  that  Act,  any  company  which  wimtiHim 
is  not  concerned  solely  in  the  business  of  insurance,  company^ 
but  carries  on  therewith  any  other  business  or  busi-  2,^'i*^^nteii 
nesses,  is  deemed  an  insurance  company  (c).  Act. 

Any  company  registered  under  other  Acts  antece-  wh«t  ih  an 
dently  to  the  passing  of  the  Act  of  1862,  is  an  un*  Mmpftny'^* 
registered  company  within  s.  199  of  that  Act.     In 
Bowts  V.   The  Hope  Life  Instcrance  Gontvpany  (d),  the 
Act  was  applied  to  a  company  formed  in  1852,  and 

(2)  Otry  and  HawJutley'i  Com,  3  Ch.  D.  522,  32  L.  T.  N.  S.  525, 
23  W.  R.  939,  per  Jessel,  M.R. 

(a)  Accidental  Iiuurattoe  Co,  v.  Accident^  Disea^^  and  General 
Iwturance  (h'poratlou,  54  Ij.  J.  Ch.  104,  51  L.  T.  597. 

C*)  33  *t  34  Vict.  c.  61. 

(e)  See  ft.  3.  (d)  11  H.  L.  C.  389. 

2    C 
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registered  under  the  Act  of  1 844  (7  &  8  Vict.  c.  1 10), 
but  which  had  ceased  to  carry  on  business  in  1855. 

The  distinction  between  corporation  and  unincor- 
poration  seems  now  immaterial  (e). 

"  It  is  obvious  "  (says  Lord  Wensleydale)  '*  that  the 
hiw  as  to  ordinary  partnership  would  be  inapplicable 
to  a  company  consisting  of  a  great  number  of  indi- 
viduals contributing  small  sums  to  the  common  stock, 
in  which  case,  to  allow  each  one  to  bind  the  other  by 
any  contract  which  he  thought  fit  to  enter  into,  even 
within  the  scope  of  the  partnership  business  (/X 
would  soon  lead  to  the  utter  ruin  of  the  contribu- 
tories.  On  the  other  hand,  the  Crown  would  not  be 
likely  to  give  them  a  charter  which  would  leave  the 
corporate  fund  the  only  fund  to  satisfy  the  creditors. 
The  Legislature  then  devised  the  plan  of  incorporat- 
ing these  companies  in  a  manner  unknown  to  the 
common  law,  with  special  powers  of  management  and 
Uabilities,  providing  at  the  same  time  that  all  the 
world  should  have  notice  who  were  the  persons  au- 
thorized to  bind  all  the  shareholders  by  requiring  the 
co-partnership  deed  (of  settlement  or  articles  of  asso- 
ciation) to  be  registered  (g)  and  made  accessible  to  all, 
and  besides  including  some  clauses  as  to  the  manage- 
ment. All  persons  must,  therefore,  take  notice  of  the 
deed  and  the  provisions  of  the  Companies  Acts  in 
force  for  the  time  being.  If  they  do  not  choose  to 
acquaint  themselves  with  the  powers  of  the  directors, 
it  is  their  own  fault,  and  if  they  give  credit  to  any 
unauthorized  persons,  they  must  be  contented  to  look 
to  them  only,  and  not  to  the  company  at  large.  The 
stipulations  of  the  articles  of  association  or  the  deed 
of    settlement   which    restrict    and   regulate    their 

(e)  Per  Cotton,  L.J.,  in  Ashworth  v.  Mvufij  15  Ch.  D.  363,  375. 
28  W.  R.  965,  50  L.  J.  Ch.  107.    Mffei-s  v.  Perigal,  2  De  G.  M.  &  t». 

599- 

(/)  ErfieM  v.  Nicholh,  6  H.  L.  C.  401,  per  Lord  Wensleydale. 
Balfour  v.  Enwgt,  5  C.  B.  N.  S.  601,  28  L.  J.  0.  P.  170. 

(g)  Companies  Act,  1862. 


INSURANCE    COMPANIES.  403 

authority  are  obligatory  upon  those  who  deal  with  the  Diroctom'  acts 
company,  and  directors  can  make  no  contract  so  as notbindS^. 
to  bind  the  whole  body  of  shareholders,  for  whose  pro- 
tection  the  rules  are  made,  unless  they  are  strictly 
complied  with.    The  contract  binds  the  person  mak- 
ing it  but  no  one  else.     Those  provisions  which  give  uiacretionary 
to  the  directors  discretionary  powers  of  management  director, 
do  not  aifect  strangers,  and  the  shareholders  are  bound 
by  the  exercise  of  the  discretion  which  they  have  con 
sented  to  give.     Other    stipulations    are    directory  Effect  of 
merely,  and  do  not  constitute  conditions  precedent  ^^uioi,«. 
to  the  exercise  of  the  powers,  but  they  may  form  the 
subject  of  an  action  by  the  shareholders  against  the 
directors  for  their  breach  of  covenants  expressed  or 
implied  in  the  deed." 

The  doctrine  as  above  laid  down  by  Lord  Wensley- 
dale  (h)  has  been  steadily  followed,  but  with  a  ten- 
dency to  treat  matters  as  directory  which  Lord  Wen- 
sleydale  would  probably  have  considered  essential. 

Thus,  in  Prince  of   Wales  Assurance   Company  v. 
Harding  (t),  where  a  policy  was  made,  sealed,  and  informal 
executed  by  three  directors,  as  required  by  the  deed  cmnpaSj*^* 
of  settlement,  but  without  an  order  for  the  affixing  of  »f  ^  *;>' 

1  11  .111  T  director. 

the  common  seal,  and  was  signed  by  three  directors 
and  the  manager,  as  also  required,  the  Court  of 
Queen's  Bench  held  that  the  simple  omission  of 
such  a  formality  did  not  annul  the  instrument,  the 
provision  being  merely  directory.  And  generally  wuat 
all  formaUties  which  relate  merely  to  the  internal  Sii^tor".* 
arrangements  of  the  insurance  company  will  be 
deemed  directory  (k). 

And  on  this  principle  a  policy  issued  by  persons 
purporting  to  be  directors  has  been  held  binding  when 

(A)  ErneMf  v.  Mc/iolU,  6  H.  L.  C.  401. 

(i)  E.  B.  k  E.  183,  27  L.  J.  Q.  B.  297,  4  Jur.  N.  S.  851. 

(A)  See  Re  Atfumamm,  Ex  parte  Ea^le  Co.,  4  K.  &  J.  549,  27  L.  J. 
Ch.  829,  6  W.  R.  779.  (^ordim  v.  Sfa  Fire  Co.,  1  H.  &  N.  599,  26  L.  J. 
Kx.  202.  Uraurutei/t.  v.  Accidental  Death  f^K,  I  B.  &  S.  782,  31 
I.  J.  Q.  B.  17,  5  L.  T.  N.  S.  550,  8  Jur.  N.  S.  506.  .      .. 
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Powers  to 
grant  policies. 

InyeBt 
premlnms. 


Company's 
bualnew  must 
conform  to 
Its  con- 
stitution. 


Mutual 
Insurance 
company 
cannot 
Issue  policies 
to  non- 
members. 


Policies  Mltra 
virea  do 
not  bind 
company. 


the  real  directors  could  have  obtained, but  did  not  seek 
an  injunction  against  the  ostensible  directors  (/). 

The  chief  powers  taken  by  an  insurance  company 
are — (i)  to  grant  policies,  &c..  against  particular 
risks,  and  accept  premiums  therefor,  (2)  to  invest 
the  premiums  so  received  in  manner  most  profitable 
to  the  company  and  compatible  with  their  obliga- 
tions as  insurers.  The  other  powers  taken  are  merely 
incidental  thereto,  and  if  not  contained  in  the  deed 
of  settlement  may  often  be  impHed  therefrom. 

Companies  must  confine  themselves  to  business  in 
accordance  with  their  declared  purpose.  For  example, 
a  proprietary  company  being  a  joint-stock  partner- 
ship, the  whole  of  the  profits  of  which  are  divisible 
amongst  the  shareholders,  cannot  grant  a  policy  par- 
ticipating in  profits,  nor  can  a  mutual  company 
grant  a  policy  creating  no  liability  (m).  But  by  the 
constitution  of  the  company  or  statute  special  means 
may  be  provided  for  shifting  a  company  from  one 
class  to  another. 

In  the  mutual  insurance  association,  policies  cannot 
be  issued  to  non-members  at  special  or  any  rates, 
unless  (i)  the  rules  of  the  association  so  provide,  or 
(2)  some  means  of  agreeing  to  such  issue  be  provided 
by  the  rules,  and  the  method  there  indicated  be 
properly  followed  (m). 

If  such  poUcies  are  issued  ultra  vires,  the  policy- 
holders are  not  creditors  of  the  aissociation  at  all,  since 
the  contract,  not  being  within  the  scope  of  the  agent  s 
authority,  does  not  bind  the  association  at  all  (m). 

The  persons  who  enter  into  tdtra  vires  contracts 
with  an  insurance  company  have  no  right  to  com- 


(0  Re  Cbunty  Life,  5  Ch.  App.  288,  39  L.  J.  Ch.  471,  2  L.  T.  N.  S. 
537,  18  W.  R.  390. 

(w)  Arthur  Average  Assoeiathn,  32  L.  T.  N.  S.  525,  23  W.  R.  939, 
3  Ch.  D.  522. 
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plain-  They  are  held  to  have  had  notice  of  the 
nature  of  the  body  which  was  contracting  with  them, 
and  of  course  notice  of  the  rules  and  regulations 
which  form  the  constitution  of  that  company  (n). 

The  contracts  of  an  insurance  company  must  be  how  oontrecto 
in  the  form  prescribed  by  its  constitution  (0).  But  ™**^*'* 
cases  may  arise  in  which  the  direction  contained  in 
the  constitutive  instruments  of  the  company  are  not 
absolute ;  and  the  Courts  will  be  astute  to  prevent 
insurance  companies  from  resisting  claims  by  setting 
up  the  absence  of  a  seal,  or  non-compUance  with 
directions  within  their  own  special  control.  Thus, 
it  has  been  held  in  Canada  that,  if  they  receive 
premiums,  they  must  execute  and  issue  a  valid 
pohcy  (p). 

Contracts  incidental  to  the  management  of  the 
company  need  not  be  by  writing  or  under  seal  (q). 

Contracts  of  insurance  must  not  only  be  evidenced 
in  the  manner  required  by  the  constitution  of  the 
company ;  they  must  also  only  undertake  permitted 
risks,  and  must  be  in  the  form  prescribed,  if  any  (r), 
and  contain  the  limitations  of  liability,  if  any,  required 
by  such  constitution. 

In  Canada  all  the  Courts  held  that  for  an  insur-  in  Canada 
ance  company  to  set  up  the  want  of  a  seal  (pre- J^no*^' 
scribed  as  necessary  by  its  Act  of  incorporation)  is  pJo*<i»we. 
such  a  fraud  as  a  Court  of  Equity  ought  to  prevent  (s). 


(«)  Arthur  Average  Association,  321 L.  T.  N.  S.  525,  23  W.  R.  939, 
3  Ch.  D.  522,  see  JsJnwjft  v.  yiclwlh,  6  H.  L.  C.  407. 

(«)  Montreal  Inmrance  Co.  v.  M'Oillirray,  13  Moore  P.  C.  89, 
8  W.  R.  165. 

(//)  London  Life  Co.  v.  Wright,  5  Canada  (S.  C.)  466. 

Iq)  ComDanies  Act,  1867  (30  &  31  Vict.  c.  131),  t*.  37.  Ifecr  y, 
Lttidon  and  Paris  Hotel  Co.,  L.  R.  20  Eq.  412. 

(r)  See  in  Taunton  v.  liugal,  2  H.  A:  M.  135,  33  L.  .1.  Ch.  406,  10 
L.  T.  N.  S.  156.  12  W.  R.  549.  Railway  i^assengers*  Astiumiice  Co.'s 
Act  (27  &  28  Vict.  cap.  cxxv.),  schedule. 

(/)  London  Life  v.  M'right,  supra.  Wright  v.  Sun  Mutual.  29  U.  C. 
(C.  P.)  221. 
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Policy  void.  In  an  older  case,  while  allowing  that  a  certain 

In^w  **°°^  policy  was  void  because  not  in  the  statutory  form, 
fresh  one.        fj^^Q  Court  deemed  the  insurers  bound  to  issue  a  valid 
policy  of  proper  date  (t). 


MnDa^^er 
graxitliij^ 
policy 
ultra  rirea. 


Where  an  insurance  company  is  incorporated  by 
public  statute,  the  power  of  its  manager  in  relation  to 
insurance  must  be  taken  to  be  known  by  persons  in- 
suring with  the  company.  And  if  he  make  policies 
outside  the  scope  of  his  authority,  they  will  not  bind 
the  company.  And  if  by  the  special  Act  the  com- 
pany can  only  bind  itself  by  policy,  and  not  by  parol 
contract  of  insurance,  the  power  of  the  manager  is 
restricted  by  this  limitation  of  the  power  of  the 
principals  (tc). 


Of  informal 
act8. 


Speaking  generally,  an  insurance  company,  like 
any  other  company,  is  bound  by  any  deed  under  it4S 
seal  (x),  unless  fraud  (y)  or  illegality  be  established  (sr). 
EflEect  of  ultra  Illegality  will  include  ultra  vires  acts,  since  corpora- 
wresac  .  tJous  and  analogous  bodies,  being  creatures  of  law, 
cannot  lawfully  go  beyond  the  four  comers  of  their 
constitution.  But  mere  informahties  in  the  exercise 
of  their  duties  by  directors  will  not  invalidate  a 
policy  (a),  for  a  deed  of  settlement  and  a  private  Act 
of  Parliament  constituting  a  company  are  to  be  con- 
strued as  a  partnership  deed.  To  violate  them  may 
be  breach  of  trust  as  between  the  directors  and  the 
shareholders,  but  acts  not  done  according  to  them 
may  bind  the  company  (J). 

(0  Perry  v.  yetccastle  Fire  Co.,  8  U.  C.  (Q.  B.)  363.  See  Fuwlerx. 
Svotthh  Ktjultuhle^  28  L.  J.  Ch.  225,  32  L.  T.  119,  4  Jur.  N.  S.  1169, 

7  W.  R.  5.     Prince  of  Walejt  Inmirance  Co,  v.  Harding^  E.  B.  &  K. 
183,  222,  27  L.  J.  Q.  B.  297,  4  Jur.  N.  S.  851. 

{u)  Montreal  Ax)»tranee  (.\f.  v.  M'Oillirrat/,  13  Moore  P.  C.87, 12c. 

8  W.  R.  165. 
(x)  Agar  v.  At/iemvum  Ins,  Co.,  3  C.  B.  N.  S.  725, 27  L.  J.  C.  P.  95, 

6  W.  R.  277. 

(y)  At/tenfcum  Inn.  Co.  v.  Pooley,  3  De  G.  &  J.  294, 28  L.  J.  Ch.  119, 
5  Jur.  N.  S.  129. 

(z)  Arthur  Average  Association,  3  Ch.  D.  522,  32  L.  T.  N.  S.  525, 
23  W.  R.  939. 

(a)  Prifwe  of  Wales  Ins.  Co.  v.  Harding,  £.  B.  £:  £.  183, 27  L.  J.  Q.  B. 
297,  4  Jur.  N.  S.  851. 

(*)  Bill  V.  Darenth  Railway  Co,,  i  H.  &  N.  305.    BargaU  v.  Skart^ 
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Where  the  articles  of  association  of  an  insurance  Appointment 
company  appointed  a  solicitor  to  the  company  who  Articles  oT  ^ 
was  to  transact  all  their  legal  business,  and  not  to  be  "sociation. 
removable  except  for  misconduct,  it  was  held  not  to 
amount  to  an  agreement  to  employ  him,  the  articles 
being   a  contract  between  the  shareholders  alone, 
and,  so  far  as  the  solicitor  was  concerned,  res  inter 
alios  acta.     Lord  Cairns  doubted  whether  the  clause 
was  not  void  as  against  public  policy  (c). 

The  solicitor  of  an  insurance  company  cannot  in  soudtor 
respect  of  his  bill  of  costs  claim  to  be  treated  as  an  ^^^ta 
outside  creditor  and  be  paid  in  full,  for  he  must  be  J^^j^T*" 
taken  to  have  the  fullest  notice  and  knowledge  of 
the  constitution  of  the  company  and  the  Umitation 
placed  thereby  on  the  liabiUty  of  the  shareholders. 
If  he  is  a  shareholder,  the  case  is  still  stronger  (rf). 

If  debentures  are  issued  within  the  powers  of  an  DebenturcH 
insurance  company,  but  in  fraud  of  the  company,  they  to^fro^^o?" 
will  be  invalid  in  the  hands  of  a  bond  fidt  purchaser  company, 
without  notice,  provided  that  the  shareholders,  on 
becoming  aware  of  the  transaction,  do  not  acquiesce 
or  do  other  acts  which  would  raise  an  estoppel  («). 

Whenever  any  party  dealins:  with  an  insurance  roreon  who  is 

TUI.1*f  V  to  ILAt 

company  knowingly  combines  with  the  directors  to  w/^ra  «>«! 
do  any  act  vXtra  vires  to  the  prejudice  of  the  share-  **'"***^  ^^^^ 
holders,  e,g,y  to  throw  upon  them  imlimited  liabiUty 
when  the  directors  are  required  so  to  frame  poUcies 
as  to  confine  the  remedy  of  the  assured  to  the  capital 
and  funds  in  the  hands  of  the  company,  the  share- 

ridge,  $  H.  L.  C.  297.  Prince  of  Wales  Ins,  Co.  v.  Harding^  supra, 
Speringi  Appeal^  10  Am.  Rep.  684,  71  Fenn.  St.  ii.  '2k^  Norwich 
Equitable,  &c.,  4  Times  L.  K.  138.    Ke  Greenwood,  3  D.  G.  M.  & 

^-  459- 

(c)  Ely  V.  Positire  Assuratvce  Co,,  i  Ex.  D.  88,  45  L.  J.  Ex.  451, 
34  L.  T.  X.  S.  190,  24  W.  R.  338.  See  Summers  v.  Eldstm,  18  Jur.  21 
tH.  L.). 

{d)  Sadler's  Case,  16  S.  J.  571  (Alb.  Arb.),  per  Ijord  Cairns. 

{e)  Atheweum  v.  Pooleg,  3  De  G.  &  J.  294,  28  L.  J.  Ch.  119,  i  Giff. 
102.  And  see  British  Mutual  Banking  Cak  v.  Oiamwood  Foretgt 
Mailwag,  18  Q.  B.  D.  714. 
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holders  might  yery  fairly  and  reasonably  deny  their 
liability  on  that  policy.  But  it  would  be  unjust  to 
allow  them  to  take  advantage  of  an  irregularity  of  the 
directors  (who  are  denominated  their  agents)  in  cases 
where  they  cannot  show  that  they  have  been  in  any 
way  prejudiced  by  the  irregularity,  and  the  assured 
cannot  be  charged  with  any  fraud  or  impropriety  (/). 

If  risk  taken  The  risks  Undertaken  by  a  contract  of  insurance 

liilured'^nnot  Diust  be  within  the  powers  given  to  or  taken  by  the 

rtHJoycr.  compauy.     If  the  company  is  not  authorized  to  take 

the  particular  class  of  risk,  the  assured  cannot  recover 

for  a  loss  by  that  risk  in  any  case  where  he  has  notice, 

constructive  or  express,  of  the  powers  of  the  company. 

The  Royal  Exchange  Assurance,  for  instance,  could 
not  under  its  original  Act  insure  on  vessels  engaged 
in  inland  navigation,  nor  could  the  company  do  so 
until  empowered  by  41  Geo.  III.  c.  57. 

Mteappiication  The  Courts  havo  always  been  careful  to  prevent 
reste^^edby  ^^®  application  of  the  moneys  of  the  shareholders 
injunction.  who  Contribute  to  joint-stock  undertakings  to  any 
purpose  other  than  that  which  is  legitimately  the 
purpose  and  object  of  the  association ;  and  if  a  case 
arises  where  the  managers  of  such  an  undertaking 
so  apply  its  money,  any  shareholder  may  obtain  an 
injunction  restraining  them  therefrom  {g). 

Power  to  pay  But  if  the  Company  has  power  to  grant  policies 
iwTicy!^  ^  °  against  a  certain  risk,  and  a  loss  occurs  by  such  risk 
to  property  on  which  a  policy  has  been  granted  ex- 
cepting such  risk,  it  would  seem  that  the  general 
body  of  shareholders  could  waive  such  exception,  and 
that  the  directors  of  an  insurance  company  usually 
have  sufficient  discretion  given  them  in  management 

(/)  Prince  of  Wale^t  /««.  Ok  v.  Harding,  E.  B.  &.  E.  183,  216. 
27  L.  J.  Q.  B.  297,  4  Jiir,  N.  S.  851.  Agar  v.  Athent^um  Ih4,  fh», 
3  C.  B.  N.  S.  725,  27  L.  J.  C.  P.  95,  6  W.  R.  277. 

O)  Taunton  v.  Bdfyal  Imntranee  Co.^  i  H.  &  M.  135, 33  L.  J.  Ch.406, 
10  L.  T.  N.  S.  156, 12  W.  R.  549,  and  cases  there  citeti.  See  per  Cran- 
worth,  C,  in  Enttern  Cmntien  Bail  way  y.  Haidce*^  5  H.  L.  C.331.348. 
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to  enable  them  to  waive  the  exception  and  pay  the 
loss,  if  it  seems  in  the  company's  better  interest 
to  do  so.  To  do  so  is,  of  course,  a  species  of  ad- 
vertisement. 

The  principle  seems  to  be  that  what  the  company  as 
a  whole  can  do,  its  general  agents  can  Hkewise  do  (A). 

Powers  of  investment  provided  by  the  constitution  Powei*  of 
of  the  company  may  be  varied  or  amended,  but,  until  "^^^  ^^^ ' 
amended,  cannot  be  exceeded. 

Powers  to  lend  on  the  security  of  shares  in  the 
company  or  its  own  policies,  or  on  mortgage,  must 
be  specially  inserted.  And  the  latter,  in  the  case  of 
corporations,  requires  special  provisions,  owing  to  the 
Mortmain  Acts,  since  by  foreclosure  they  may  become 
owners  of  and  dealers  in  land  (i). 

Thus,  the  Royal  Exchange  Assurance  could  not 
advance  money  on  the  security  of  freehold,  copy- 
hold, or  leasehold  property  until  empowered  to  do 
so  by  6  Geo.  IV.  c.  36,  which  Act  enables  it  also  to 
foreclose,  but  not  to  hold  for  more  than  two  years, 
except  in  case  of  a  difficulty  as  to  the  title ;  and  it 
was  allowed  to  dispense  with  a  licence  in  mortmain. 

An  investment  clause,  empowering  the  directors 
of  an  insurance  company  to  buy,  sell,  and  re-sell 
life,  reversionary,  and  other  personal  estates  and 
interests  is  not  wide  enough  to  include  dealings  in 
stock  and  shares  in  the  face  of  controlling  words, 
such  as  generally  to  carry  on  the  business  of  life 
insurance  and  of  an  annuity,  endowment,  loan,  and 
reversionary  interest  society  (Ar).  Nor  can  an  in- 
surance company  take  shares  in  a  building  society. 

"  A  corporation  proposing  to  engage  in  any  trans- 


(A)  Taunton  v.  Bayah  ftupra. 

(0  SoyalBank  of  India'' «  Cane,  4  Ch.  App.  252, 260,  per  Selwyn,  L.J. 
(4)  At  hen/turn  v.  Pmtley,  28  L.  J.  Ch.  1 19,  3  De  O.  &  J.  294,  i  Giff. 
102,  5  Jur.  N.  S.  129. 
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ShaxehoIder'B 
llabllltj 
aif ected  by 
nature  of 
company. 


action  not  within  its  express  or  implied  power  may 
be  restrained  from  so  doing  or  so  continuing  "  (/). 

A  shareholder's  liability  is  affected  by  the  consti- 
tution of  the  insurance  company  in  which  he  holds. 
If  it  is  a  corporation  other  than  a  company  incorpo- 
rated under  the  Joint-Stock  Acts,  he  is  under  no 
individual  liability  beyond  his  liability  to  the  corpo- 
rate body  of  which  he  is  a  member.  If  it  is  a  com- 
pany under  the  Companies  Acts,  he  is  liable  only  to  the 
amount  limited  by  the  memorandum  of  association. 

If  a  company  is  registered  as  unlimited,  it  may  be 
re-registered  as  limited  under  42  &  43  Vict.  c.  76 
(amended  by  43  Vict.  c.  19). 

Where  the  company  is  not  a  corporation,  or 
brought  within  the  Companies  Acts,  it  is  a  common- 
law  partnership,  with  the  ordinary  incidents  thereof, 
unless  any  special  provisions  in  its  deed  of  settle- 
ment or  the  policies  restrict  the  liabiUties,  and  in 
their  absence  the  liabihty  of  each  shareholder  is 
unlimited. 

Bxecutoreof         Exccutors  of  a  dcccased  shareholder  who  have 
coiSibutoriw.  transferred  their  testator's  shares  before  liquidation, 

cannot,  nor  can  the  survivor  of  them,  be  placed  on 

the  list  of  contributories  (m). 

( 1 )  In  respect  of  debts  due  at  the  time  of  transfer, 
as  to  which  the  liabihty  of  shareholders  is  limited  to 
their  shares  in  the  capital — e,g,,  debts  on  policies, 
annuities,  and  indemnities  given  on  taking  over  the 
business  of  other  companies. 

(2)  In  respect  of  debts  as  to  which  such  executors 
are  only  in  the  position  of  sureties  for  the  transferee 
of  the  shares — e.g,,  general  debts  which  accrued  be- 
fore the  transfer. 

(0  Brice,  Ultra  Vires  178. 

(i»)  Clarke's  Executors'  Civte,  Reilly  (Alb.  Arb.)  223,  16  S.  J.  752. 


INSUBANCE   COMPANIES.  4^1 

(3)  For  the  costs  of  the  liquidation. 

Where  shares  stood  in  the  joint  names  of  two  wuere  siuvres 
persons  without  beneficial  ownership,  and  one  was[y^^/*' 
dead,  his  executors  were  put  on  the  list  of  contri- 
butories,  jointly  with  the  surviving  shareholder,  but 
only  in  respect  of  the  liabilities  up  to  the  time  of 
his  death  (?i),  on  the  ground  that  the  testator  was 
liable  inter  socios  (by  signing  the  deed  of  settlement) 
on  the  joint  and  several  covenant  to  pay  calls  therein 
contained. 

But  the  executors  of  a  man  who  in  1846  applied 
for  and  paid  the  deposit  on  shares,  and  was  regis- 
tered in  respect  thereof,  but  never  signed  the  deed 
of  settlement,  were  held  not  liable  to  contribute  in 
1872  (0). 

The  secretary  of  an  insurance  company,  to  whom  secretary  t.f 
shares  in  the  company  were  transferred,  to  be  held  *^!u^^^ 
by  him  as  trustee  for  the  company,  was  held  liable  ^JJJI^^Q^i^t 
to  contribute  in  respect  thereof,  but  entitled  to  prove  for  compwiy 
for  indemnity.     It  would  have  been  otherwise  if  the  contributoiy, 
act  constituting  him  such  trustee  was  to  his  know-  fn^cmnul^  ^ 
ledge  tUtra  vires  (p). 

When  executors  of  a  shareholder  claim  the  benefit  Bxccutors  of 
of  a  statutory  advertisement  for  creditors  (by  Lord  wh"iiare**" 
St.  Leonards'  Act,  22  &  23  Vict.  c.  35,  s.  29),  they  ^"J^^^^^^ 
will  still  be    entered  on   the  list  of  contributories,  ftdvcrtisemcnt 
with  a  note  of  their  claim  as  to  full  distribution  of  liabic  to 

assets.  contribute. 

A  man  whose  name  is  on  the  register  of  a  company  vendor  of 
which  has  been  amalgamated  with  another  to  which  a^J^mateci 
he  has  sold  his  shares,  is  still  liable  as  a  contributory  !:T.P*^y 
II  his  name  remams  on  the  register,  even  though  the  register. 
purchasing  company  have   undertaken   to   have  it 

(n)  Kirby's  Coie,  Reilly  (Alb.  Arb.)  67. 

ip)  M'^Kenzie^s  Executort'  Case^  18  S.  J.  223  (Eur.  Arb.). 

(/;)  EofunCs  Case^  Reilly  (Alb.  Arb.).  170. 
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removed.  He  will  of  course  have  a  remedy  over  for 
breach  of  the  undertaking  (q).  So  also  if  he  has 
accepted  shares  in  the  transferee  company  instead  of 
his  old  shares,  if  his  name  is  still  on  the  old  register 
in  respect  of  them  (r). 

If  an  executor  does  not  sell  his  testator  s  shares  to 
some  one  whose  name  can  be  put  on  the  register 
instead  of  the  testator,  but  receives  back  from  the 
amalgamating  or  transferee  company  the  amount 
paid  on  the  shares,  and  deUvers  up  the  share  certifi- 
cates to  them,  he  will  not  be  discharged  from  Uability 
on  those  shares  as  a  contributory  to  the  amalgamated 
or  transferor  company,  imless  all  outstanding  creditors 
thereof  have  been  settled  with,  or  have  assented  to 
the  transfer  («). 

Contributory         A  Contributory  when  called  on  is  entitled  to  have 
have  bonus       deducted  from  the  calls  made  on  him  the  amount  of 
^om^cS\s.       bonuses  appropriated  out  of  profits  to  his  shares  and 
credited  thereon  (^). 


Executor  who 
hafi  Mold 
testator's 
Bhares  to  ftonie 
one  not 
oaptible  of 
bcln^  put  on 
refilHter,  still 
liable. 


LiablUty 
uotwith- 
standiu^ 
forfeiture  for 
■ot  payiu'^ 
nils. 

Transfer  miut 
be  complGt<!  or 
sharcli  older 
muMt 
contribute. 


Forfeiture  of  his  shares  for  non-payment  of  calls 
will  not  relieve  him  from  contributing  in  the  winding 
up(i^). 

If  prior  to  the  commencement  of  the  winding 
up  a  shareholder  has  taken  steps  to  transfer  his 
shares,  and  through  no  fault  of  the  directors  has 
failed  to  complete  the  transfer,  he  remains  a  con- 
tributor (v).  So  if  they  disapprove  the  transferee  (x). 

Liquidating  If  the  shareholder  has  liquidated,  and  his  trustee 

wbo«t*tn^tee    disclaimed,  neither  can  be  made  a  contributory  if  the 
disclaimed.       company  has  proved  in  the  liquidation  for  unpaid 

iq)  Lee'd  Ca*e,  Reilly  (Alb.  Arb.)  3,  Buckley  352,  353  (ist  ed.). 
yicholV»  Case,  Reilly  (Alb.  Arb.)  40,  executor  of  deceased  shareholder, 
(r)  PowfialVt  Case,  Reilly  (Eur.  Arb.)  8. 
(«)  Lancey's  Case,  Reilly  (Eur.  Arb.)  13. 
(t)  Cathie's  Case,  Reilly  (Eur.  Arb.)  27. 
(u)  BHdger's  and  XeiVs  Case,  4  Ch.  App.  266. 
(r)  Eead^s  Case,  Reilly  (Eur.  Arb.)  19. 
(j-)  Uoyd^s  Cdse,  Reilly  (Eur.  Arb.)  35. 
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calls  (y),  or  could  have  so  proved,  but  has  failed  to 
do  so,  since  the  company's  claim  is  not  incapable  of 
being  fairly  estimated  within  the  Bankruptcy  Acts  (z). 

Where  free  shares  fully  paid  up  were  distributed  Promoter's 
amongst  the  promoters  of  an  insurance  company,  ^u^^lJy^ 
the  recipients  were  held  liable  to  contribute  in  the  ^^^^u^ 
winding  up  of  the  company,  as  the  transaction  was 
a   fraud    on  the    other   shareholders,    but    without 
prejudice  to  their  right  to  an  indemnity  from  the 
directors  who  gave  the  shares  (a). 

Where  the  articles  of  association  provide  that  no  Director  iiawe 
one    shall  be  eligible  q&  a  director  who  does  not  {^  ^"'^{^'^^ 
hold  a  certain  number  of  shares  in  his  own  right,  ^^^^ 

,,  T  1  111-1  ••       necessary  to 

and  that  any  director  who  ceases  to  hold  the  requisite  qwauty. 
number  shall  be  disqualified,  any  one  who  is  elected 
and  acts  as  a  director  without  qualifying  will  be 
liable  as  a  contributory  to  the  number  of  shares 
which  he  ought  to  have  held,  since  by  acting  as 
director  he  enters  into  an  implied  contract  to  take 
the  quaUfying  shares  (b). 

And  where  the  brother  of  a  managing  director 
executed  the  deed  of  settlement  in  respect  of  part 
of  a  number  of  shares  improperly  given  his  brother 
by  the  directors,  he  was  held  liable  as  a  contributory 
in  respect  of  such  part  (c). 

The  same  principle  applies  as  between  an  insurance  sharehoidtr 
company  and  its  shareholders/    Where   the  latter  [1^^*^*^*^ 
have  been  fraudulently  induced  to  take  shares,  they  ^^®  ®'**'^- 
will  have  no  defence  to  an  action  for  calls  thereon 
unless  they  have  repudiated  the  contract  and  done 
no  act  to  make  themselves  liable  as  shareholders 
after  discovering  the  fraud.     But  till  the  shareholder 

(y)  Brown's  Cute,  Reilly  (Eur.  Arb.)  32. 
(«)  Re  Mercantile  Mutual  Marine,  2$  Ch.  D.  415. 
{a)  DamelVs  Casfi,  3  Jur.  N.  S.  803. 
(b)  Stephenson's  Case,  45  L.  J.  Ch.  488,  per  Jessel,  M.B. 
{e)  Lord  Claude  Hamilton's  Case  (1852),  8  Ch.  App.  548,  42  L.  J. 
•Ch.  465.     HoWs  Case,  15  Jur.  369,  per  Cranworth,  V.C. 
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Power  to 
hold  fauil. 


has  succeeded  in  severing  his  connection  with  the 
company  and  has  ceased  to  remain  on  the  register, 
he  will  be  liable  with  the  rest  to  contribute  within 
the  limits  prescribed  in  the  constitutive  instruments 
to  the  payment  of  claims  on  the  company  (d). 

Hoidiiijf  With  regard  to  the  holding  of  land  by  insurance 

of  land.  .       °  ^.  .    ®  ^ 

Two  questioDM  companics  two  questions  arise — 

(i)  Whether  a  company  can  hold  land  at  all  ? 

(2)  Whether,havingregard  to  the  Statutes  of  Mort- 
main, shares  in  a  company  holding  land  can  be  devised 
or  bequeathed  for  charitable  purposes  ? 

With  respect  to  question  (i),  the  power  to  hold 
lands  may,  speaking  generally,  be  said  to  depend  upon 
the  powers  conferred  by  the  instrument  constituting 
the  company  (e).  Where  a  company  is  registered 
under  the  Joint-Stock  Companies  Act.  1844  (7  &  8 
Vict.  c.  1 10),  it  may  by  s.  25  purchase  and  hold  lands, 
and  the  power  of  a  company  registered  under  the  Act 
of  1862  to  hold  land  is  imrestricted  (/). 

With  respect  to  question  (2),  shares  in  a  partner- 
ship holding  land,  such  partnership  not  being  a  joint- 
stock  company,  are  an  interest  in  '  land  under  the 
Mortmain  Act,  and  therefore  cannot  be  disposed  of  by 
will  to  charitable  purposes. 

But  shares  in  a  joint-stock  company  holding  land, 
whether  the  company  be  corporate  or  unincorporate, 
are  not  within  the  Statutes  of  Mortmain,  and  will 
therefore  pass  by  will  to  a  charity  (//). 

The  distinction  between  the  case  of  a  joint-stock 
and  a  non  joint-stock  partnership  holding  land  is  this, 
that  in  the  case  of  a  joint-stock  company  the  intent 

(rf)  Dtinmt  and  General  Life  v.  Ayncongh^  6  E.  &  B.  761,  26  L.  J. 
Q.  B.  29,  2  Jur.  N.  8.  812.  See  Partridge  v.  Albert.  16,  S.  J.  199, 
per  Lord  Cairns  (Alb.  Arb.). 

(e)  Brice,  Ultra  Vires,  73.  (/)  25  &  26  Vict.  c.  89,  ss.  iS-21. 

(j7)  AHhtmrth  v.  i/i/«w,  15  Ch.  D.  363, 50  L.  J.  Vh.  107,  28  W.  R.  965. 
Mijer*  V.  Perigall^  2  De  G.  M.  &  G.  599.     25  &  26  Vict.  c.  89,  s.  22. 
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and  meaning  of  the  partners  is  that  the  partnership 
is  to  be  in  the  nature  of  a  corporation,  and  intended 
to  have  perpetual  existence,  with  bodies  of  members 
fluctuating  from  time  to  time,  just  like  a  corporation. 
No  partner  is  ever  supposed  to  have  anything  to  do 
with  the  land  except  as  one  of  the  society  through 
the  machinery  provided  by  the  Act  or  deed  of  settle- 
ment, and  is  never  intended  to  have  anything  to  do 
with  the  land  in  any  shape  or  form,  except  to  get 
the  profits  from  the  land,  or  from  the  business  of 
which  the  land  is  a  part,  and  it  is  always  intended 
that  every  share  should  pass  in  the  market  as  a 
distinct  thing,  and  in  point  of  beneficial  owner- 
ship wholly  unconnected  with  the  land,  or  with  the 
real  assets  of  the  partnership  property  of  the  com- 
pany (h). 

A  poUcy  secured  on  the  property  of  a  company  poucy  aecurea 
which  consists  partly  of  real  estate  is  not  so  connected  o? ^jJTny^ 
with  land  as  to  make  a  rift  of  the  poHcy  to  a  charity  ^^^  within 

-.  ,  ,  1       mr  .        A  111  1.  Mortmain 

invalid  under  the  Mortmain  Act,  whether  the  pohcy-  Act. 
holder  is  or  is  not  a  member  of  the  company  (i). 

All  life  insurance  associations  registered  or  unre-  aii  ufe  insur. 
gistered   under  the   Companies    Acts,  corporate    or  J;^^™^" t*^ 
unincorporate,   except  those    registered    under    the  ^^  ^^70- 
Friendly  Societies  Acts,  are  within  the  Life  Assur- 
ance Companies  Act,  1870  (i). 

Fire  insurance  companies  are  under  the  ordinary 
law  as  to  joint-stock  companies,  but  the  business  of 
life  insurance  companies  is  to  a  certain  extent  regu- 
lated by  special  statutes. 

By  the  Life  Assurance  Companies  Act,  1870,  s.  3,  DepoHitby 
every   company   commencing    the    business    of   life  "f  ®^^j^JSc^^ 
assurance  within  the  United  Kingdom,  before  it  can 
get  a  certificate  of  incorporation,  must  pay  into  the 

(A)  Per  Jamefl,  L.J.,  Ashworth  v.   Afunn,  15  Ch.   D.   363   at   368, 
SO  L.  J.  Ch.  107,  28  W.  R.  965. 
(0  March  v.  Attorney' General,  5  Beav.  433. 
(*)  33  &  34  Vict.  c.  61,  8.  2. 
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Chancery  Division  of  the  High  Court  the  sum  of 
;£^2 0,000  (/). 

Where  tea  merchants  offered  to  married  women 
who  had  bought  their  tea  for  a  certain  time  before 
the  death  of  their  husbands,  annuities  during  their 
widowhood,  it  was  held  that  they  granted  annuities 
on  human  Ufe  within  sec.  2  of  the  Life  Assurance 
Companies  Act,  1870,  and  must  deposit  ;£^20,ooo  as 
required  by  sec.  3  (m), 

inveutment  This  sum  is  to  be  invested  in  one  of  the  securities 

*  ^^^  usually  accepted  by  the  High  Court  for  the  invest- 

ment of  funds  placed  from  time  to  time  under  its 
administration.  The  company  making  the  deposit 
is  to  choose  the  particular  security  and  to  receive  the 
income  therefrom  (n).  On  petition  to  the  Court,  the 
company  before  registration  may  obtain  an  order  to 
change  the  investment  (0).  And  the  said  sum  in 
Court  is  to  be  returned  to  the  company  so  soon  as 
the  life  assurance  fund  accumulated  out  of  the  pre- 
miums reaches  ;£^40,ooo  (p). 

Return  tiiereof.  In  ordcr  to  entitle  a  life  insurance  company  to 
receive  back  the  deposit  of  ;£'2 0,000  made  under 
sec.  3  of  the  Life  Assurance  Companies  Act,  1870, 
the  sum  of  ;f40,ooo  required  by  that  section  to  be 
accumulated  must  have  been  accumulated  out  of  the 
premiums  received  on  the  policies  of  the  company, 
even  where  on  an  amalgamation  of  two  companies 
one  of  such  companies  has  an  accumulative  fund 
exceeding  ;£^40,ooo  (q). 

Once  the  ;f  20,000  is  paid  into  Court,  all  orders 

{I)  33  &  34  V^ict.  c.  61,  8.  3,  as  amended  by  34  &  35  Vict.  c.  5S,  a.  i. 
Re  ScoUuh  Life  Co,  87  W.  N.  64. 

(w)  NeUm  V.  BtMrd  of  Trade,  84  L.  T.  565,  49  W.  R.  590.  17  Times 
L.  R.456. 

(n)  The  object  of  this  section  is  to  prevent  bubble  companies  being 
created  simply  for  sale,  and  to  test  bona  fides,  202  Hansard  1 171. 

(o)  Re  Blue  Ribban  Life,  Accident,  Mutual  and  Industrial  Attur- 
ance  Co,,  6  Times  L.  R.  6.  (/>)  34  &  35  Vict.  c.  58,  s.  i. 

{a)  Ex  parte  Scottish  Economic,  J^c,  45  Gh.  D.  220,  62  L.  T.  926. 
tio  L.  J.  Oh.  14,  38  W.  R.  Ch.  D.  684. 
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with  respect  to  paying  the  same  into  or  out  of  court, 
and  the  investment  or  return  thereof,  and  the  pay- 
ment of  the  dividends  and  interest  thereof,  may  be 
made,  altered,  and  revoked  by  the  like  authority  and 
in  the  like  manner  as  orders  with  respect  to  any 
other  money  to  be  paid  into  or  out  of  court,  but 
subject  to  any  rules  made  or  to  be  made  by  the 
Board  of  Trade  as  to  the  payment  and  repayment  of 
the  deposit,  the  investment  or  deaUng  with  the  same, 
the  deposit  of  stocks  or  securities  in  lieu  of  money, 
and  the  payment  of  the  interest  or  dividends  from 
time  to  time  accruing  due  on  any  such  investment, 
stocks,  or  securities  in  respect  of  such  deposit  (r). 
The  Court  will  only  allow  investment  in  securities 
ordinarily  accepted  by  the  Court. 

The  deposit  may  be  made  by  the  subscribers  of  Tiie  deposit 
the  memorandum  of  association  of  the  company,  or  paS^rMit-iou"^ 
any  of  them,  in  the  name  of  the  proposed  company, 
and  upon  the   incorporation  of  the  company  such 
deposit  shall  be  deemed  to  have  been  made  by,  and 
to  be  part  of  the  assets  of,  the  company  (s). 

The  said  deposit  shall,   until  returned  unto  the  Pan  cif  iifo 
company  or  the  depositors,  be  deemed  to  form  part  ""***' 
of  the  life  assurance  fund  of  the  company  (t). 

Comparatively  few  life  insurance  offices  seem  to  Deposit  by 
have  been  founded  since  1870.  Some  foreign  com- ^^/^"  ^""^' 
panics,  however,  have  commenced  business  here,  and 
a  question  may  be  raised  whether  their  foreign  assets 
are  to  be  estimated  in  deciding  whether  or  not  they 
must  pay  into  court  or  not.  From  the  wording  of  the 
statute  they  would  seem  bound  in  any  case  to  make 
the  payment  as  a  preliminary  to  getting  their  certifi- 
cate of  incorporation,  and  there  is  no  mention  of  dis- 
pensing with  the  payment.    On  the  other  hand,  there 

(r)  35  &  36  Vict.  c.  41,  8.  I.      The  Board  of  Trade  rules  were  made 
Aug.  28,  1872.     Re  Wool  Industries^  ^'c.  (1899),  ^'«  ^'-  259. 

(«)  35  &  36  Vict.  c.  41,  8.  I. 

(0  See  In  re  Colonial  Mvtual  Life  Society,  21  Ch.  D.  837.  46  L.T. 
N.  S.  282,  30  AV.  R.  458. 
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seems  no  reason  why  the  life  assurance  fund  accu- 
mulated out  of  the  premiums  should  be  within  the 
jurisdiction.  And  this  view  would  seem  to  prevail, 
as  the  New  York  Life  Assurance  Company  appears 
not  to  have  made  any  payment  into  court,  and  instead 
thereof  has  invested  a  large  sum  with  English  trus- 
tees, to  form  a  security  for  policies  issued  to  people 
in  the  United  Kingdom  {u). 

The  funds  of  all  insurance  companies  derived  from 
life  assurance  and  annuity  contracts  must  be  carried 
to  a  separate  account  and  fund,  called  the  life  assur- 
ance fund  of  the  company ;  and  that  fund  is  made 
by  the  Act  as  absolutely  the  security  of  the  life 
policy  and  annuity  holders  as  though  it  belonged  to 
a  company  carrying  on  only  life  business,  and  is  not 
liable  for  any  contracts  of  the  company  to  which  it 
would  not  have  been  liable  had  the  company  confined 
itself  to  life  assurance  (x\ 

This  enactment  does  not  diminish  the  liability  of 
the  life  assurance  fund  for  any  contract  of  the  com- 
pany made  before  August  9,  1870.  The  holders  of 
such  contracts  can  still  have  recourse  to  the  fund, 
which,  so  far  as  they  are  concerned,  is  not  a  trust 
fund  for  the  policy-holders  exclusively  (y). 

This  provision  as  to  a  life  assurance  fund  does  not 
apply  to  companies  the  whole  of  whose  profits  are 
divided  among  the  policy-holders,  and  whose  policies 
bear  on  the  face  of  them  a  distinct  declaration  of  the 
liability  of  the  policy-holders  (z). 

Such  a  company  is  a  purely  mutual  company,  where 
all  must  contribute,  and  in  the  profits  of  which  all 
share.  There  was  at  the  passing  of  the  Act  only  one 
such  not  coming  within  the  Friendly  Societies  Act8(a). 

(w)  33  *  34  Vict.  c.  61,  B.  4,  as  amended  by  35  &  36  Vict.  c.  41,  s.  2. 

(')  33  &  34  Vict.  c.  61,  8ched.  4,  note. 

(y)  35  ^  36  Vict.  c.  41,  9.  2.  and  see  202  Hansard  1173. 

W  33  ^  34  Vict,  c.  61.  8.  4. 

(a)  See  202  Hansard  1 1 73. 
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Every  company  issuing  or  liable  on   policies  of  company 
assurance,  or    granting   annuities    on   human   life,  SlSno^b^t 
within  the  United  Kingdom,   not   being  registered  ]JIJ4d<?**'^**  "* 
luider  the  Friendly  Societies  Acts,  must — 

Annually  at  the  end  of  its  financial  year  prepare 
and  deposit  with  the  Board  of  Trade  a  statement  of 
its  revenue  account  and  balance-sheet  for  that  year, 
which,  if  the  company  carry  on  life  business  ex- 
clusively, must  be  in  the  forms  contained  in  the 
first  and  second  schedules  to  the  Act,  and,  if  con- 
currently with  other  business,  must  be  in  the  forms 
contained  in  the  third  and  fourth  schedules  thereto. 
Any  of  these  forms  may  be  altered  by  the  Board  of 
Trade  on  the  application  or  with  the  consent  of  a 
company  for  the  purpose  of  adapting  them  to  the 
circumstances  of  such  company,  or  of  better  carry- 
ii^  into  effect  the  object  of  the  Act,  which  has  no 
preamble,  but  is  to  amend  the  law  relating  to  life 
iOssuronce  companies. 

Companies  established  before  the  Act  must  every  Actnariiii 
ten  years,  and  every  company  established  after  the  oY^m^n?^' 
Act  must  every  five  years,  or  at  such  shorter  in-  »*'""• 
tervals    as  may  be    prescribed   by  the    instrument 
constituting  the  company,  or  by  its  regulations  or 
bye-laws,  cause  an  investigation  to  be  made  into  its 
financial  condition  by  an  actuary,  and  shall  cause  an  Abstract 
abstract  of  the  report  of  such  actuary  to  be  made  in  '**®'^'* 
the  form  prescribed  in  the  fifth  schedule  to  the  Act. 

Besides  the  abstract  of  the  actuarial  report,  and  stausient  of 
within  nine  months  after  the  accounts  of  a  company  ^°"*"**"- 
are  made  up  for  the  purposes  of  the  actuary's  in- 
vestigation, each  company  is  bound  to  prepare  a 
statement  of  its  life  assurance  and  annuity  business 
up  to  the  date  of  such  investigation.  Those  companies 
which  have  an  annual  investigation  of  their  financial 
condition  need  not,  however,  send  in  an  annual  state- 
ment, but  are  left  free  to  send  it  in  when  and  how 
they  like,  at  intervals  not  exceeding  three  years. 
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Act  i»f  1870 
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sinfj^lu  insurer. 


Contribution 
to  Fire 
Brigade. 


The  form  in  which  the  statement  is  to  be  made 
is  prescribed  by  schedule  6  to  the  Act,  but  may 
be  varied  by  the  Board  of  Trade  under  the  same 
circumstances  and  with  the  same  objects  as  the 
requirements  of  other  schedules  may  be  altered. 

All  these  statements  and  abstracts  must  be  signed 
by  the  chairman  and  two  directors  and  the  principal 
officer  managing  the  life-insurance  business,  and  by 
the  managing  director,  if  any,  and  must  be  printed. 

(i)  The  originals,  with  three  printed  copies,  must 
be  deposited  with  the  Board  of  Trade  within  nine 
months  of  the  date  prescribed  for  preparation  of  the 
original,  and  the  Board  of  Trade  must  lay  annually 
before  Parliament  the  statements  and  abstracts  of 
reports  deposited  with  (b)  them  under  the  Act  during 
the  preceding  year,  whether  or  not  they  consider  the 
statement,  &c.,  to  be  in  accordance  with  the  Act  (c). 

(2)  Printed  copies  must  be  forwarded  by  post  or 
otherwise  on  application  to  every  shareholder  and 
policy-holder  in  the  company. 

The  Life  Assurance  Companies  Acts  include  life 
insurance  by  single  underwriters,  since  by  the  inter- 
pretation clause  (d)  company  is  explained  as  applying 
to  any  person  or  persons  or  body  corporate  or  not 
incorporate,  and  this  wide  definition  therefore  makes 
the  provisions  of  the  Act  apply  to  any  one  or  more 
persons  contemplating  the  business  of  life  assurance, 
and  practically  excludes  from  such  business  the  very 
few  cases  in  which  life  assurance  would  or  could  be 
made  by  underwriters  (e). 

The  duty  to  contribute  to  the  Fire  Brigade  rests  as 
much  on  a  single  miderwriter  as  on  the  great  insur- 
ance companies,  if  he  too  takes  fire  risks  (/). 

(*)  33  &  34  Vict.  c.  61,  8.  24.  (<?)  35  &  36  Vict.  c.  41,  s.  3. 

W  33  &  34  V»ct.  c.  61,  8.  2. 

(e)  WhittiAgham   v.    Tfwmhoraugh^  2  Vern.  206,   Prec.   Ch.  20. 
Rim  V.  Brad8liau.\  1  Wm.  Bl.  312,  2  Park  Ins.  (8th  ed.)  934. 
(/)  28  &  29  Vict.  c.  90,  8.  27. 
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CHAPTER  XXL 

RIGHTS   OF    POLICY-HOLDERS. 

Under  the  Life  Assurance  Companies  Acts  (1870,  33434  vict. 
1 87 1,  1872)  the  policy-holders  of  any  company,  vicl^s*,"^^ 
however  constituted,  are  entitled —  3S  &  36  vict. 

'  c.  41. 

( 1 )  To  copies  of  the  statements  of  business,  assets 
and  actuarial  reports  required  by  these  Acts  to  be 
made  (a). 

(2)  To  copies  of  the  shareholders'  address-book, 
on  paying  a  sum  not  exceeding  6rf.  per  100  words  (&). 

(3)  To  printed  copies  of  the  deed  of  settlement,  on 
payment  of  a  sum  not  exceeding  2s.  6d.  (c). 

Further,  one-tenth  of  the  policy-holders  in  any 
insurance  company  can  stop  all  amalgamation  or 
transfer  of  life  insurance  business  by  or  to  that 
company  (rf). 

These  rights  of  knowing  the  constitution  and  con- 
trolling the  dealings  of  an  insurance  company  given 
by  statute  are  quite  independent  of  those  accorded  to 
them  by  the  constitution  of  the  company  itself. 

A  poUcy-holder  in  a  proprietary  company  is  simply  policy-holder 
a  contingent  creditor.  He  is  under  no  liabiUty  what-  ^^  *'''®*"*®''- 
ever  to  other  policy-holders  or  to  the  company  itself, 
since  he  need  not  even  continue  his  premiums.  He 
cannot  interfere  in  the  management  of  the  company, 
except,  perhaps,  to  restrain  a  violation  of  the  deed  of 
settlement  (e). 

(a)  33  &  34  Vict.  c.  71,  B.  II. 

(6)  Jlrid.  8.  12.  (c)  Ibid.  s.  13.  {d)  Ibid.  s.  14. 

{e)  AldebeH  v.  Leaf,  i  H.  &  M.  681,  10  L.  T.  N.  S.  185,  12  W.  R. 
462. 
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Whether 
partioipatiu^ 
polioy-holder 
liable  08 
partner. 


Policy-holders 

UMlshare- 

holden. 


In  companies  where  policy-holders  are  allowed  to 
share  in  the  profits,  participating  policy-holders  are 
not  usually  liable  as  contributories  (/),  since  the 
obligation  to  contribute  depends  on  other  considera- 
tions than  sharing  profits,  which  will  alone  not  make 
such  persons  partners  (//). 

Even  where  a  policy-holder  might  be  treated  by  an 
outside  creditor  of  an  insurance  company  as  a  partner 
in  the  concern,  the  shareholders  cannot  insist  on  his 
contributing  unless  there  is  something  within  the  four 
comers  of  the  deed  of  settlement  to  make  him  so  liable. 

Even  where  a  policy-holder  participates  in  profits^ 
has  power  to  vote  at  meetings,  and  on  winding  up  is 
entitled  to  the  surplus  assets  after  the  shareholders 
have  been  paid  in  full,  these  are  only  advantages  to 
induce  him  to  take  out  a  policy,  and  he  does  not  by  so 
doing,  nor  by  any  ordinary  deed  of  settlement,  make 
an  undertaking  to  contribute  with  the  shareholders- 
towards  meeting  the  liabilities  of  the  company  (h). 

Where  in  a  mutual  insurance  society  some  of  the 
policy-holders  participate  and  others  do  not  participate 
in  the  profits,  but  a  condition  is  indorsed  on  all  policies 
issued  by  the  society,  that  all  claims  are  to  be  limited 
to  the  stock  and  funds  of  the  society,  in  virtue  of 
such  condition  the  participating  policy-holders, 
though  they  are  in  reaUty  the  only  members  of  the 
mutual  society,  cannot  be  made  to  contribute  (i). 

Policy-holders        Uudor  a  mutual  society  of  the  older  type,  all  policy- 

TOiSlIlJJ?!        holders  were  held  bound  to  contribute.  Marine  mutual 

companies  are  of  this  kind  (k).    Certain  societies  pro- 

(/)  Re  Engluh  and  IrUh  Cfturch  and  Vnirerfity  Agtcnranre  ^#»., 
I  H.  &  M.  85,  8  L.  T.  N.  S.  724,  II  W.  R.  681. 

O)  0>x  V.  Hickman,  8  H.  L.  C.  286.  BUhop  v.  Sci>tt,  7  L.  T.  N.S. 
570.     Re  English  and  Irish  Otnrch,  ^'C,  Society,  ubi  supra. 

(A)  Straehun's  Case,  16  S.  J.  572  (Alb.  Arb.).  IfHmmer*  Ttfjv-^ 
16  S.  J.  65  (Alb.  Arb.). 

(i)  HnmmeVs  Case,  16  S.  J.  65  (Alb.  Arb.). 

(Jc)  Reed  V.  Ctde,  3  Burr.  15 13. 


Nonliability 
of  partleipat- 
infir  policy- 
holders where 
claima  are  to 
be  oharged  on 
fnndflof 
company. 
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vide  for  gradually  creating  an  insurance  fund,  and 
paying  off  the  original  members  in  favour  of  policy- 
holders not  liable.  It  is  assumed  that  the  partici-  constmction 
pating  policy-holders  will  make  payments  from  time  ^  *  ™iy|"** 
to  time  in  the  shape  of  premiums  upon  their  policies, 
but  the  basis  of  the  whole  arrangement  of  this  com- 
pany, and  of  any  mutual  insurance  company,  is  this, 
that  there  will  be,  if  not  a  legal  compulsion,  yet  a 
moral  compulsion  on  persons  who  have  commenced 
insurances  to  keep  them  up  and  to  pay  the  premiums 
which  must  be  paid  for  that  purpose.  That  is  the 
basis  of  the  contract  and  foundation  of  the  arrange- 
ment in  a  mutual  company.  Those  who  join  them 
know  that  they  have  that  security,  and  that  only 
for  the  swelling  and  increase  of  the  assets  of  the 
company  (I). 

Where  a  life  insurance  company  was  formed  upon  Poiicy-hoiaors 
the  mutual  principle,  and  the  articles  of  association  b^^iS!'^' 
provided  that  the  company  should  consist  of  two 
classes  of  members — namely,  shareholders  so  long 
as  there  should  be  any  shareholders,  and  assurance 
members,  defined  to  mean  policy-holders  with  parti- 
cipation in  profits,  and  registered  as  members  of  the 
company;  and  when  the  shareholders  should  be 
paid  off  under  the  scheme  provided  for,  then  the 
company  was  to  consist  of  assurance  members  only 
— it  was  held  that  the  policy-holders  were  con- 
tributories,  but  that  they  could  not  be  called  upon 
to  contribute  imtil  the  shareholders  had  been  ex- 
hausted {m 

In  a  winding  up,  where  an  assignee  of  a  policy  Rijriit  of 
participating  in  profits  claimed  to  be  entitled  to  a  ^n^^nici. 
p*^*ttff  ^^ 

(0  HumnuiVs  CtMe,  16  iS.  J.  65,  68  (Alb.  Arb.j.  Re  Albion  Life 
Ins.  Co.,  16  Ch.  D.  83,  4q  L. .).  Ch.  593,  43  L.  T.  N.  S.  523,  29  W.  R. 
109.  Re  Oreat  Britain  Muhad  Life,  16  Ch.  D.  247,  43  L.  T .  N.  S. 
684,  29  W.  R.  202.  BaWi  Case,  11  Ch.  D.  386,  48  L.  J.  Ch.  411, 
40  L.  T.  N.  S.  453,  27  W.  R.  653. 

(w)  Winttojm's  Case,  12  Ch.  D.  239,  48  L.  J.  Ch.  607,  40  L.  T.  N.  S. 
838,  27  W.  R.  752. 
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What  are 
sur])Iu8  profits. 


share  in  the  life  assurance  fund  or  profits,  if  any,  it 
was  held  that  he  was  entitled  to  a  share  in  respect 
of  the  value  of  his  policy,  but  not  as  to  the  profits, 
since  none  had  been  declared,  nor  was  it  shown  that 
any  ought  to  have  been  declared  (?i). 

*'  The  capital  stock  of  an  incorporated  insurance 
company  is  not  the  primary  or  natural  fund  for  the 
payment  of  losses  which  may  happen  by  the  destruc- 
tion of  the  property  insured.  The  charter  of  the  com- 
pany contemplates  the  interest  on  the  capital  fund 
and  the  premiums  received  for  insurance  as  the 
ordinary  fund  out  of  which  losses  are  to  be  paid. 
And  the  surplus  of  that  fund,  after  paying  such 
losses,  is  surplus  profits  within  the  meaning  of  the 
charter,  which  surplus  profits  alone  are  to  be  dis- 
tributed from  time  to  time  among  the  stockholders. 
The  unearned  premiums  received  by  the  company 
upon  which  the  risks  are  still  rimning,  and  which 
may  therefore  all  be  wanted  lo  pay  losses  which  may 
happen  upon  those  risks,  are  not  surplus  profits, 
which  the  directors  are  authorized  by  the  charter  to 
distribute  among  the  stockholders.  The  capital  stock 
of  the  company  is  a  special  fund  provided  by  the 
charter  to  secure  the  assured  against  great  and  extra- 
ordinary losses  which  the  primary  fund  may  be  found 
insufficient  to  meet.  And  if  it  becomes  necessary  at 
any  time  to  break  in  upon  this  special  fund  to  pay 
such  extraordinary  losses,  it  must  be  made  good  from 
the  futiu:e  profits  of  the  company  before  any  further 
dividends  of  those  profits  can  be  declared. 

Whole  of  The  directors  of  an  insurance  company  are  not 

mil^*n™'bf*'"  justified  in  dividing  all  the  interest  or  premiums  in 

diTided.  hand  at  the  time  when  a  dividend  is  declared,  but 

should  always  leave  a  surplus  fund  in  addition  to  the 

capital  stock  sufficient  to  meet  probable  losses  on 

risks  undertaken  and  unexpired  (o). 


Capital  stock 
available  for 
extraordinary 
losses. 


Drafts  on 
special  funds 
to  tie  made 
good. 


(w)  Re  Lian  Life  Amuranve  Co.y  i  Times  L.  R.  269. 
lo)  Scott  V.  Eagle  Ins,  Co,,  7  Paige  (N.  Y.  Ch.)  at  203. 
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If  they  abuse  their  discretion  by  such  premature  wiiere 
diTision,  and  an  extraordinary  loss  arises,-  they  may  f/^e^for 
make  themselves  personally  liable  where  the  capital  J"^o°  ^Jf^*"** 
stock  is  more   than   exhausted  by   the  amount  offuncia. 
losses. 

If  they  neglect  to  divide  the  profits  without  reason- 
able or  probable  cause,  they  may  be  compelled  to  do 
so  so  long  as  the  company  is  solvent.  But  after  in- 
solvency it  would  be  highly  inequitable  to  take  the 
surplus  fund  and  divide  among  the  stockholders,  and 
leave  the  insured,  whose  premiums  had  increased 
that  fund,  to  sustain  a  loss  (p). 

A  policy-holder  has  no  right  to  interfere  with  any-  Rijjht  of  inter- 
thing  done  under  the  provisions  of  the  deed  of  settle-  nf^ire^of  com- 
ment, even  in  the  case  of  the  funds  being  invested  on  ^,"If,™^J' 
any  improper  investments,  and  it  would  be  most  mis- 
chievous to  allow  any  such  interference  on  his  part 
with  the  management  of  the  business  by  the  directors. 
But  if  the  funds  of  the  company  are  about  to  be 
applied  wholly  regardless  of  the  deed  of  settlement, 
he  is  entitled  to    ask   the  Court  to  restrain  such 
application.    But  to  enable  him  to  do  so  there  must 
be  clear,  distinct,  and  positive  injury  threatened  to 
the  fund  which  was  available  for  his  claim  (q). 

A  policy-holder's  charge,  if  any,  on  the  funds  of  From  what 
the  company  which  has  granted  the  policy,  does  noth^derv  ^^ 
operate  on  the  fund  charged  at  the  date  of  its  issue,  ^^„^"s 
but  at  the  moment  when  it  becomes  a  claim,  other-  fands 
wise  no  dividend  could  ever  be  declared.     When  it 
does  become  a  claim,  it  takes  priority  from  the  date 
when  it  became  such,  not  from  the  time  when  it  was 
payable. 

In  a  re-insurance  life  policy  the  liability  arises  on  when 

• company'rt 

(/;)  Scott  V.  Eof/le  Ifis.  Co.,  7  Paige  (N.  Y.  Ch.),  188,  203.     See  "«»>""y  "««»• 
yichoUon  v.  XtchoUojt,  9  W.  R.  677. 

C^)  Aldebert  v.  Leaf,  I  H.  &  M.  681,  10  L.  T.  N.  S.  185,  12  W.  R. 
462,  3  N.  R.  455. 
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proof  of  death  and  of  payment  by  the  insurers  under 
their  original  policy  (r). 

Even  when  there  is  no  charge,  it  seems  the  policy 
will  give  a  right  to  a  receiver  (s),  but  it  will  not  give 
priority  over  general  creditors  (t). 

A  suit  in  equity  can  be  maintained  by  a  member 
of  a  mutual  insurance  society  against  the  managin<; 
committee  to  recover  by  a  contribution  among  the 
members  the  amount  of  his  loss  (u). 

Theliabilityto  policy-holders,  &c.,  may  be  limited — 

(i)  By  the  constitution  of  the  company. 

(2)  By  particular  provisions  in  the  policy. 

Where  the  Umitation  is  efifected  by  (i),  no  notice 
thereof  need  appear  on  the  poUcy,  since  all  who  deal 
with  companies  are  now  deemed  to  have  notice  of  their 
constitution.  And  when  a  company  alters  itself  duly 
from  an  unlimited  to  a  limited,  as  may  now  be  done 
under  the  provisions  of  the  Companies  Act,  1862,  it 
becomes  thenceforth  needless  to  insert  any  provision 
in  the  policy,  the  addition  of  the  word  "  limited  "  to 
its  style  being  sufficient.  Moreover,  in  case  of  such 
change  provisions  in  the  deed  of  settlement  as  to 
inserting  such  limitation  in  the  policies  become 
superfluous  and  can  be  struck  out. 

By  the  Companies  Act,  1862,  s.  38,  sub-s.  6,  it  is 
provided  that  nothing  within  the  Act  shall  invalidate 


(r)  Ex  parte  Prince  of  Walett  Society,  Johnson  633,  28  L.  J.  Ch.  335, 
32  L.  T.  195,  7  W.  R.  137,  30a 

(«)  Law  V.  Lo/uUm  Indisputable,  i  K.  &  J.  223,  24  L.  J.  Ch.  196, 
22  L.  T.  208,  3  W.  R.  155,  I  Jur.  N.  S.  179.  Re  Athentgum  Uff^ 
Ex  parte  Eagle  Co,,  4  K.  &  J.  549,  27  L.  J.  Ch.  829,  6  W.  R.  779. 

(0  Re  State  Fire,  i  De  G.  J.  &  S.  634,  34  L.  J.  Ch.  436, 8  L.  T.  N.  S. 
146,  II  W.  R.  loii.  Re  English  and  Irish  Chnreh  C\k,  i  H.  &  M.  85, 
II  W.  R.  681,  8  L.  T.  N.  S.  724. 

(»)  Hutchinson  v.  Wright,  25  Beav.  444.  itobson  v.  M^Creigkiy 
Beav.  272,  27  L.  J.  Ch.  471.  31  L.  T.  21,  6  W.  R.  385,  4  Jur.  N.  S. 
269. 
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any  provision  in  a  policy  or  other  insurance  contract  maj  be 
limiting  the  liability  of  individual  members  on  such  p^icy.  '^ 
policy,  or  making  the  funds  of  the  company  alone 
liable  in  respect  of  such  policy  or  contract  (x). 

In  all  policies  it  is  usual,  if  not  invariable,  and  ex- 
cept in  Umited  companies  necessary,  to  stipulate  that 
the  funds  of  the  insurance  company  shall  alone  be 
liable,  and  that  individual  shareholders  shall  be  ex- 
cepted from  all  personal  liability.  Unpaid  calls  Fnndu  iiu-iude 
come  within  the  definition  of  funds  (y).  When  lia-  ""^* 
bility  is  limited  to  the  funds,  it  means  to  the  funds 
as  they  ought  to  be  made  up,  and  includes  the  still 
impaid  portion  due  on  shares  taken  (z). 

The  Hull  and  London  Fire  Assurance  Company  was  Liawiity 
registered  under  7  &  8  Vict.  c.  1 10.  Its  deed  of  settle-  b?*^^c^*" 
ment  took  power  to  grant  marine  insurances,  but  ^^^  ^^^''• 
clause  77  thereof  specially  required  that  the  funds  of 
the  company  should  alone  be  made  liable,  and  s.  44  of 
the  Act  that  poUcies  should  be  signed  by  two  directors 
or  an  officer  expressly  authorized  thereto  by  resolu- 
tion applying  to  the  particular  case.  A  poHcy  issued 
without  any  qualification  as  to  liability  was  held 
ultra  vires,  and  such  as  could  not  be  granted  either 
by  the  directors,  or  any  agent  appointed  by  them  (a), 
and  nothing  could  be  recovered  thereon.  But  pos- 
sibly the  grantee  may  insist  on  having  proper  and 
intra  vires  policies  granted  to  him  (6).  And  in  sup- 
port of  this  view  it  may  be  observed  that  a  memo- 
randum, signed  by  three  directors,  stipulating  that  on 
receipt  of  certain  premiums  the  company  would  guar- 

(a?)  See  per  Jeasel,  M.R.,  Re  Accidental  Death  Co,,  7  Ch.  D.  568, 
47  L.  J.  Ch.  396,  26  W.  R.  473. 

(y)  Bowes  v.  Hope  Society,  11  H.  L.  C.  389, 397,  per  Lord  Weatbury. 
CoghlafCs  Case,  17  S.  J.  127. 

(z)  Beans  v.  Qpeentry,  5  De  G.  M.  &  G.  911,  2  Jur.  N.  S.  557,  2  s 
L.  J.  Ch.  489,  4  W.  R.  466,  affd.  8  De  G.  M.  &  G.  835,  3  Jur.  N.  S. 
1225,  26  L.  J.  Ch.  400,  5  W.  R.  436. 

(a)  Ilambro  v.  Hull  and  Ltmdon  Fire  Co.,  3  H.  &  N.  789,  28  L.  J. 
Ex.  62. 

(h)  Ibid.  Penley  v.  Beacon  Fire  Co.,  7  Grant  (U.  C.)  130.  Wright 
V.  London,  4'e.,  Co.,  5  Canada  (S.  C.)  466. 
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antee  an  assurance,  and  issue,  if  required,  a  stamped 
policy  in  the  authorized  form,  has  been  held  binding  on 
the  company  and  to  create  a  good  equitable  debt  (c). 

Where  no  debt  can  be  established  and  the  contract 
is  wholly  ultra  vires,  being  on  risks  not  allowed  by 
the  articles,  policy-holders  cannot  claim  as  creditors, 
but  only  for  premiums  paid  (rf). 

The  grantees  of  poUcies  of  insiurance  bargain  to 
receive  a  sum  of  money  to  be  paid  in  a  fiiture  event. 
Whatever  may  be  the  property  possessed  by  the 
grantors,  the  grantees  have  not  by  this  contract  any 
immediate  control  over  it,  or  hen  upon  it.  The 
grantors  or  their  trustees  continue  to  have  the  entire 
control  or  management  over  the  whole  fund.  The 
real  estate  or  chattels  real  may  be  sold  and  converted 
into  pure  personalty,  and  pure  personalty  may  be 
converted  into  chattels  real,  and  this  state  of  things 
may  continue  not  only  during  the  contingency  upon 
which  payment  depends,  but  after  the  contingency  has 
determined,  for  the  grantee  acquires  no  specific  lien 
after  the  payment  has  become  due.  Even  in  default 
of  payment  when  due,  the  grantee  cannot  by  reason 
of  such  default  only  resort  immediately  and  at  once 
to  chattels  real,  but  must  resort  to  legal  process, 
which  will  not  affect  the  land  possessed  by  the  in- 
surers at  the  time  of  the  contract,  although  it  may 
in  its  final  result  affect  such  land  as  the  office  may 
have  at  the  time  when  the  process  is  executed.  Ordi- 
narily the  grantee  has  nothing  but  a  right  of  action 
from  the  date  of  the  contract  until  payment  (e). 


From  this  it  results,  on  the  one  hand,  that  a  policy 
is  not  within  the  Mortmain  Acts,  and  on  th'e  other 
that  a  policy-holder  under  such  a  policy  would  not 


(r)  In  Re  Athenteum  Life  C\k^  Ex  parte  Eagle  Co.^  4  K.  &  .1.  549, 
25  L.  J.  Ch.  829,  5  Jur.  N.  S.  1140,  6  W.  R.  779. 

(rf)  Re  PhoRnix  Life^  Burgess  and  Stock's  Case,  2  J.  &  H.  441, 
31  L.  J.  Ch.  749,  10  W.  R.  816. 

(e)  March  v.  Attorney-Oeneral,  5  Beav.  433,  per  Lord  I^angdale. 
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be  a  secured  creditor  in  case  of  liquidation.  Hence 
policies  are  usually  drawn  so  as  to  give  a  charge  on 
the  assets. 

But  where  a  life  policy  was  granted  stipulating  ppoviaion 
that  the  funds  remaining  at  the  time  of  any  claim  ^^^l^J 
or  demand  unapplied  and  undisposed  of,  and  inap-  J^*^*'^^ 
plicable  to  prior  demands,  should  be  liable  to  answer  of  deatii. 
the  demand,  and  negativing  individual  liability  on 
the  part  of  the  directors,  it  was  held  that  this  con- 
stituted a  charge  on  the   funds,  and  that  it   took 
priority  from   the  date  of  proof  of  death,  although 
not  payable  until  three  months  later  (/). 

Under  a  policy  providing  that  the  holder  might  lutcrcHt  of 
participate  in  the  distribution  of  the  surplus  of  the  m  surplus*/'^ 
company,  according  to  the  method  adopted  by  it  for 
distribution,  the  policy-holder  is  not  entitled  to  share 
in  the  reserve  fund  designated  by  the  name  of  surplus, 
but  only  in  the  distributable  surplus,  his  share  in 
which  would  rest  with  the  directors  (g). 

An   insurance    company  which    has  granted    an  company 
ordinary  policy  of  life  insurance  is  a  debtor,  and  an  o?iwiie>-^^* 
assignee  of  such  policy  becomes,  on  the  death  of  the  5^°^°jf^^" 
life  insured,  a  creditor  of  the  company.     The  com-  assured 
pany  is  not  in  such  case  a  trustee  or  a  stake-holder,  ^\^ea. 
and  should  not  pay  the  policy-money  into  court  under 
the  Trustee  Relief  Act  (A). 

No   precise  or  technical  words  are  necessary  to  wuat 
create  a  covenant ;  and  whether  it  be  a  covenant  or  cmeuAnt  to 
not  depends   on  the  intention  of   the  parties,  and  ^^'^  ^^J^^j^^J^ 
therefore  where  directors  had  stipulated  that  neither  funds, 
of  them  as  directors  should  be  Uable  to  any  demand 
for  loss,  except  under  the  articles  of  the  society,  it 
was  held  that  the  instrument  might  be  considered 

(/)  Re  Athenmim  Life^  Sfc.  Co,^  Ex  parte  Prince  of  Walm  Cb., 
Johnson  633,  28  L.  J.  Ch.  335,  32  L.  T.  195,  7  W.  R.  137,  300. 

(^)  Oreef  v.  Equitable,  ^fv.,  of  the  UniUd  StateJi,  160  N.  Y.  19. 

(A)  MaUhetv  v.  Northern,  4t.,  Co.,  9  Ch.  D.  80,  58  L.  T.  N.  S.  468, 
45  L.  J.  Ch.  562.     Desbo rough  v.  IFarris,  5  Do  G.  M.  k  G,  439, 
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as  a  covenant  to  entitle  the  insured,  in  case  of  a  loss 
by  fire,  to  receive  a  remuneration  out  of  the  funds  of 
the  society  to  the  extent  of  such  funds  (i), 

"  The  capital  stock,"  **  the  capital  stock  and  funds," 
"  the  stock  and  funds,"  '*  the  capital  stock  and  effects," 
with  or  without  reference  to  prior  claims,  or  limita- 
tion of  the  charge  to  the  amount  of  such  capital  stock 
funds  or  effects  undisposed  of  and  inapplicable  to 
prior  claims  under  the  constitution  of  the  company, 
are  variously  made  liable  in  the  policies  of  unlimited 
companies  (k). 

Policy  makingr  No  charge  is  created  on  the  funds  of  a  company  by 
liable  d^^  the  tcrms  of  a  policy  which  makes  the  stock  and  funds 
chai^eTwd  ^^  ^^®  Company  liable  alone.  Consequently  the 
holders  rank  holders  of  such  policics  havo  no  claim  on  the  assets 
creditors.         of  the  Company  in  preference  to  general  creditors  (/). 

Effect  of  A  provision  in  a  policy,  that  the  capital  stock  and 

STt  funds        funds  of  the  said  company  shall  be  subject  and  liable 

^S^i^fled    ^  make  good  the   aforesaid  sum  of  £         to   the 

»"™-  assured,  his  heirs,  executors,  or  assignees,  means  that 

the  money  shall  be  paid — t.e.,  that  the  stock  shall  be 

applied  in  the  payment,  or  that  the  company  shall 

pay  it  out  of  the  stock — it  does  not  amount  to  an 

equitable  assignment   of  the  stock,  but  is  merely  a 

-    covenant  to  pay  out  of  stock  so  far  as  it  will  go  {my 

wiierepoucy  When  a  poUcy  restricts  claims  under  it  to  the 
Skofto  property  of  the  company  remaining  at  the  time  of  any 
property  oi  claim,  including  unpaid  capital,  and  specially  excepts 
shareholder  all  individual  Uability,  the  assured  cannot  proceed  at 
law  agamst  an  mdividual  shareholder  ;  and  it  will  not 
help  the  policy-holder  that  the  deed  of  settlement 
contains  terms  more  favourable  to  the  assured  than 


cannot  be  sued. 


(i)  Andrewt  v.  Ellhon^  6  Moore  (C.  P.)  199. 

(A)  Re  Stat€  Fire,  9  L.  T.  N.  S.  108. 

(J)  Ibid. ;  and  Bee  Re  Inlernational  Life,  M^ Iter  8  ^^iiw,  5  Oh.  App* 
424,  23  L.  T.  N.  S.  38,  18  W.  R.  794. 

(w)  Matthew  v.  Northern,  9  Ch.  D.  80,  84,  38  L.  T.  N.  S.  468. 
45  L.  J.  Ch.  562. 
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the  policy  does,  nor  that  the  capital  stock  is  fraudu- 
lently overstated  in  the  policy  (n). 

So  also  where  the  liability  is  imposed  upon  the 
funds  remaining  unapplied  and  undisposed  of  and 
inapplicable  to  prior  claims  (o). 

Where  the  liability  of  shareholders  in  an  insurance  Liability 
company  is  by  provisoes  in  the  policy  limited  (in  case  JI^/^.  cannot 
of  insolvency)  to  the  amount  then  unpaid   on  such  ^tJ^^^i^*'***  ^^ 
shares,  the  policy-holders  cannot,  by  bringing  action  bwiMsii  of 
for  breach  of  contract,  in  effect  make  the  UabDity  un-  **^° 
limited  (p).     To  do  so  would  enable  persons  who  have 
contracted  to  seek  their  claims  from  a  certain  limited 
fund  to  enforce  them  against  another  and  unlimited 
fund.     Policy-holders  under  such  policies  have  no 
personal  remedy  (q). 

Where  such  is  the  case  a  covenant  to  indemnify  is  where 
not  unlimited  in  its  scope,  and  does  no  more  than  limiteu  by 
bind  and  affect  the  paid  and  unpaid   capital  of  the  p**"^>'' 

.         .  ^  *  *^  eovenanc  to 

indemnifyme:  msurer  (?').  indemnify  is 

•^      °  also  limited. 

Nor  can  the  policy-holders  get  the  costs  of  winding 
up  out  of  contributories  who  have  compounded  under 
s.  i6o  of  the  Act  of  1862  and  the  Rules  of  1862, 
sched.  iii.  form  56  («). 

If  the  liability  of  shareholders  be  hmited  by  the  Funds  appro- 
policies  (or  in  othermanner  whereof  the  policy-holders  insure  iwncy- 

(«)  Durham^ n  Cote,  4  K.  &  J.  517. 

(0)  Re  Athenaum  Life,  Ex  parte  Prince  of  Wales  Life^  supra,  note(/). 

Ip)  Lethhridge  v.  Adam*,  13  Eq.  547,  26  L.  T.  N.  S.  147,  20  W.  R. 

352. 

{q)  Re  Profaaional  Life,  3  Ch.  App.  167,  17  L.  T.  N.  S.  631,  ^6 
L.  J.  Ch.  442,  16  W.  R.  295.  Re  Athenfevm  Life,  3  De  O.  &  J.  6«). 
Durham's  Crue,  4  K.  &  J.  517.  BelVs  Case,  9  Eq.  706-712,  ^9  L.  J.  Ch. 
539,  .18  W.  R.  784.  Brans  v.  Cocentry,  8  De  G.  M.  &  G.  835, 26  L.  J. 
Ch.  400,  5  W.  R.  436.  King  v.  Aeeumvlatirfi  L\fe  6b.,  3  C.  B.  N.  S. 
I5i»  i63»  27  L.  J.  C.  P.  57,  30  L.  T.  1 19,  6  W.  R.  12.  Aldehert  \.Leaf, 
I  H.  &  M.  681,  10  L.  T.  N.  S.  185,  12  W.  R.  462.  Hallett  v.  Dowdall, 
18  Q.  B.  2,  16  Jur.  462. 

{r)  Frer^s  CaJte,  16  S.  J.  502,  per  Ijord  Cairns,  disapproving  Fleming's 
Ctutej  but  Fleming's  Case  is  of  judicial  authority. 

(*)  Re  Accidental  Death  Co.,  7  Ch.  D.  568,  47  L.  J.  Cli.  397,  25  W.  R. 
473. 
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have  notice)  to  the  subscribed  capital  of  the  company, 
the  funds  thereby  indicated  must  be  kept  entirely  for 
the  policy-holder  (t),  and  the  costs  of  getting  in  the 
:  unpaid  capital,  which  is  hypothecated  in  this  manner 
to  the  claims  of  the  policy-holders,  will  fall  not  on 
them,  but  on  the  shareholders,  since  such  costs  are 
really  costs  of  settling  the  matter  between  the  joint- 
stock  partners  themselves  (m). 

But  the  policy-holders  cannot  insist  on  further  calls 
after  exhaustion  of  assets  to  recoup  them  for  assets 
spent  in  paying  general  creditors,  neither  will  they  be 
postponed  to  general  creditors,  but  will  rank  with 
them  (,>;). 

The  deed  of  settlement  of  the  Albion  Insurance 
Company  provided  that  before  any  dividend  was 
declared  a  reserve  of  not  less  than  two  per  cent,  of  the 
annual  interest  of  the  sums  advanced  should  be  appro- 
priated until  the  whole  capital  (of  ;^i  ,000,000)  should 
be  rjiised  as  a  permanent  fund  to  provide  against 
losses.  The  funds  were  accumulated, though  no  reserve 
fund  was  actually  set  apart,  and  bonuses  were  trien- 
nially  divided.  The  Albion  amalgamated  with  the 
Eagle,  and  each  shareholder  was  given  the  option  of 
receiving  ;^50  a  share,  or  having  an  allotment  of 
shares  and  receiving  a  share  of  the  surplus  asset& 
It  was  held,  in  a  question  on  a  settlement  comprising 
some  Albion  shares,  that  the  share  of  the  surplus 
assets  was  capital,  since  the  surplus  assets  were  a 
reserve  fund,  and  not  income,  though  the  triennial 
bonus,  coming  out  of  the  same  fund,  seems  to  have 
been  treated  as  income  (y). 


(t)  Re  Profemonal  Life  Ca ,  ubi  supra.  Hallett  v.Diiwdalh  vbittipr^ 

(u)  Re  Agrwulturut  Cattle  Ingttr..  nee  Co. .  lo  Ch.  App. ■  i,  44  L.  J.  Ch- 
io8,  31  L.  T.  N.  S.  710,23  W.  R.  219.  Re  Arthur  Areraqe  Co.,  No.  2, 
24  W,  R.  514.  Re  Professional  Life  Co.,  3  Ch.  App.  167,  36  L.  J.  Ch. 
442,  17  L.  T.  N.  S.  631,  16  W.  R.  295,  1867.  Re  London  Maritui  /«. 
Co.,  8  Eq.  176,  17  W.  R.  784. 

(r)  Re  English  and  Irish  CJiurch  Co.,  20  L.  T.  N.  S.  943,  8  L.  T. 
N.  S.  724,  I  H.  &  M.  79,  II  W.  B.  681.  Re  State  Fite  Co,,  11  W.  IL 
746,  101 1,  24  L.  J.  Ch.  436,  I  De  G.  J.  &  S.  634.  8  L.  T.  N.  S.  146. 

(y)  Xicholson  v.  yicholaon,  9  W.  R.  677. 
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And  where  a  life  insurance  company  issued  "  parti-  whether 
cipating  policies,"  according  to  the  terms  of  which  the  chargBaWe 
gross  profits  of  such  policies  were  divided  quinquen-  J^*^^^^,  ^^ 
niallyas  follows — viz.,  two-thirds  to  the  holders  of  such 
policies  then  in  force,  and  the  remaining  third  to  the 
company,  which  bore  the   whole    expenses   of  the 
business — the  portion  remaining  after  payment  of 
expenses  constituting  the  only   profit  available  for 
division  amongst  the  shareholders,  the  House  of  Lords 
decided  (Lord  Bramwelldissenting)  that  the  two-thirds 
returned  to  the  policy-holders  were  "  annual  profits  or 
gains,"  and  assessable  to  income  tax  (2;). 

A  similar  question  came  before  the  House  of  Lords 
in  the  case  of  New  York  Life,  &c.  v.  Styles  (a),  when 
it  was  held  by  Lords  Watson,  Bramwell,  Herschell,  and 
Macnaghten  (Lords  Halsbury,  L.C.,  and  Fitzgerald 
dissenting)  that  the  premium  income  of  a  mutual 
life  insurance  company  received  under  participating 
policies,  the  holders  of  which  are  entitled  to  a  share 
of  the  assets  and  are  liable  to  all  the  losses,  is  not 
assessable  to  income  tax  imder  schedule  D. ;  they  also 
held  that  Last  v.  London  Asstirance  Corporation  was 
distinguishable  since  there  the  income  was  derived 
from  transactions  with  persons  not  members,  instead 
of  from  mutual  insurances  between  members  only. 
Lords  Halsbury  and  Fitzgerald,  however,  held  that 
Last  V.  London  Assurance  Corporation  governed  the 
case  before  the  House,  and  that  the  surplus  returned 
to  members  was  liable  to  income  tax. 

An  insurance  society  granted  immediate  life  annul-  AnuuiticH 
ties  in  consideration  of  a  single  sum  paid  at  the  same  Smp  sum**^  * 
time,  and  deferred  or  contingent  annuities  inconsidera-  J;j'*J^JJl®  *^° 
tion  of  a  similar  payment  or  of  periodical  premiums, 
and  the  society  claimed  to  deduct  from  the  amount  of 
their  profits  chargeable  with  income  tax  the  sums  paid 

(;)  iMxt   V.    London  AMVbranoe    Corporatian^    10  App.   Can.  438. 
55  L.  J.  Q.  B.  92,  53  L.  T.  634,  34  W.  R.  233. 

(a)  (1889)  14  App.  Caa.  381.     See  also  Equitable  Life  A»«nraftce 
Society  v.  Bishop  (1900),  i  Q.  B.  177. 
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by  them  in  discharge  of  such  annuities,  and  the  annui- 
ties were  held  not  to  be  paid  out  of  *'  profits  or  gains" 
within  the  meaning  of  5  &  6  Vict.  c.  35,  s.  102,  and 
therefore  not  chargeable  with  income  tax  in  the  hands 
of  the  society  (&),  but  where  upon  the  transfer  of  an 
insurance  business  it  was  part  of  the  consideration 
that  the  transferees  should  employ  the  transferors 
manager  at  a  fixed  salary, with  power  to  the  transferees 
to  commute  on  payment  of  a  sum  calculated  upon 
life  tables,  and  after  a  short  time  they  commuted,  it 
was  held  that  the  amount  paid  on  commutation  was 
"employed  as  capital,"  and  so  liable  to  income  tax.  (r). 

Income  tax.  By  the  lucomo  Tax  Act  (16  &  17  Vict.  c.  34),  s.  54, 

pi^iumB.  °'  provision  is  made  for  the  deduction  of  the  premium  on 
life  insurance  from  assessments  under  schedule  "  D.," 
and  by  16  &  17  Vict.  c.  91.  s.  i,  the  benefit  of  the 
provision  is  extended  to  any  person  who  shall  have 
made  insurance  on  his  life  "  in  or  with  any  insurance 
company  existing  on  ist  Nov.  1 844,  or  in  or  with  any 
insurance  company  registered  pursuant  to  7  &  8  Vict, 
c.  no,"  and  it  was  held  that  the  provision  did  not 
apply  to  an  insurance  with  a  foreign  company  although 
such  company  was  in  existence  on  i  st  Nov.  1 844,  and 
had  an  office  in  England  (d). 

A  person  insured  his  life  at  an  annual  premium  of 
;^66,  it  being  agreed  that  the  company  should  everj^ 
year  advance  him  half  that  amount  by  way  of  loan, 
he  being  liable  to  pay  interest  thereon  and  to  repay 
the  advances  which  were  also  made  a  charge  on  the 
policy.  For  three  years  he  paid  £33  each  year  in 
cash  and  was  debited  with  ;^  3  3  as  a  loan,  and  he  paid 
interest  in  respect  of  such  loans, — ^it  was,  however, 
decided  by  the  Court  of  Appeal  that  the  transaction 
did  not  amount  to  payment  by  the  insured  within 
sec.  54  of  the  Income  Tax  Act  1853,  and  that  he  was 

(h)  Grfis/iam  Life  Aaxurance  Society  v.  Stylet,  1892,  App.  Cas.  309 ; 
but  SCO  Customs  and  Inland  Revenue  Act,  1888,  sec  24,  sub-sec.  3. 
{(')  The  Royal  Insurance  Co,  v.  WaUon,  1897,  App.  Cue.  i. 
(d)  (Jolquhoun  v.  Heddon^  25  Q.  h,  D.  1291 
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only  entitled  to  deduct  from  his  assessment  the  ^^33 
paid  by  him  in  cash  (e). 

Where  a  claim  on  a  policy  was  sent  in  with  proofs  i-ajmont 
and  admitted,  and  a  day  fixed  for  payment,  but  before  teC.^v!"?Hns; 
that  day  a  petition  was  presented  for  the  winding  up  "P'  ^  »^'°*'i 
of  the  company,  upon  which  after  several  adjourn-  prefi-nncc. 
ments  a  winding-up  order  was  seven  months  subse- 
quently made,  Lord  Romilly  held  that  payment  by  the 
company  of  the  claim  must  be  deemed  a  fraudulent 
preference  within  s.  113  of  the  Companies  Act,  1862, 
and  that  the  money  must  be  refunded  (/). 

In  other  words,  it  is  not  enough  that  the  right 
to  the  policy-moneys  should  have  accrued.  Payment 
must  be  made  before  any  winding-up  proceedings  (^). 

Holders  of  annuities  granted  by  insurance  com-  AmmitnntH 
panics  are  creditors  of  the  company  from  the  day  Jrom'Jj'iJy'^''* 
when  the  annuity  begins  to  run.     The  liability  of  the  """"J*^  *^'"'"'* 
company  may  be  limited  by  its  constitution  or  the 
terms  of  the  annuity  deed ;  and  whether  the  annuity 
is  a  secured  debt  or  not  depends  on  like  considera- 
tions.    They  can  of  course  prove  in  the  liquidation  cnn  prove  in 
of  the  company  for  the  value  of  the  annuity  (A)  which  KiiV^ 
is  to  be  computed. 

Where  a  trust  fund  is  set  apart  by  a  company  Fund  net 
to  meet  immediate  claims  on  policies,  &c.,  it  covers  SintallJie 
only  those   claims    and    demands   which    have   so  <^***"»''- 
matured  that  immediate  payment  can  be  demanded 
and  an  action  at  law  brought,  or  other  immediate 
steps  taken  to  obtain  payment.     An  annuity  which 
had  matured,  but  on  which  no  instalments  were  due 
within  the  time  limited  for  immediate  payments,  will 
not  rank  on  such  fund  (i), 

A  man  who  borrowed  from  an  insurance  company  Loan  bj  office 
on  the  security  of  a  policy  granted  by  them  and  of  a  fanHnd '^  °^ 

{e)  Hunter  v.  Rex  (1903),  I  K.  B.  514, 72  L.  J.  K.  B.  230,  88  L.  T. 
184, 51  W.  R.  489,  afTd  in  H.  of  L.  March  1904. 
(/)  BrtWM'i  Ctue,  16  S.  J.  781. 
(g)  MartijC$  Claim^  14  £q.  148. 

(A)  Hunt's  Que,  i  H.  &  M.  79,  7  L.  T.  N.  S.  669.  11  W.  R.  225. 
(/)  WijaU'9  Case,  Reilly  (Alb.  Arb.)  42. 
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iwiicy,  vmiue  charge  on  land,  on  the  liquidation  of  the  company 
M i^Hcy^nnot  ^^  held  liable  to  the  assignees  of  the  debt  and 
against  debt,  securities  for  the  amount  of  the  loan,  and  unable  to 
set  off  the  value  of  the  policy,  or  to  claim  indenmity 
in  respect  of  subsequent  depreciation  of  the  policy, 
the  assignees  being  ready  to  return  all  the  securities 
given  for  the  debt  on  receiving  payment  thereof  (A-). 

Nor  if  a  man  borrows  on  his  policy  can  he  set  off 
the  value  thereof  against  the  loan  in  the  liquidation  of 
the  insurance  company  (I).  But  under  the  present  law 
a  policy  has  an  ascertainable  value  in  Uquidation(77i). 

The  sum  at  which  a  policy  has  been  valued  in  the 
winding  up  of  an  insolvent  insurance  company  is  not 
a  debt  due  within  the  mutual  credit  clause  of  the 
Bankruptcy  Act,  1869,  s.  37  (unaltered  in  the  Act 
of  1883,  vide  s.  38)  (71),  and  cannot  therefore  be  set  off 
under  the  bankruptcy  of  a  policy-holder  against  a 
loan  made  to  him  on  the  policy. 

A  Umit  placed  on  the  Uability  to  poUcy-holders  by 
the  deed  of  settlement  does  not  in  any  way  affect  the 
rights  of  general  creditors,  who  will  have  the  un- 
limited liability  of  the  shareholders,  and  not  be  re- 
stricted to  the  capital  of  the  company,  if  the  company 
be  not  a  limited  liability  (0). 

The  rights  of  annuitants  and  non-participating 
policy-holders  depend  on  the  presence  or  absence  of 
limitation  or  qualification  in  the  annuity  contracts  or 
policies  accepted  by  them  (p). 

Where  annuities  are  secured,  by  the  guarantee 
Trnateesor  undcr  soal  of  a  life  insurance  company,  to  trustees 
policy-holders,  for  the  annuitants,  such  trustees  are  policy-holders 

(*)  Bourne's  Case,  Reilly  (Alb.  Arb.)  44.  Marfarlane*8  Claim  re 
Xorthem  Omnties,  <Jr.,  17  Ch.  D.  337. 

(0  Parlhy's  Case,  Reilly  (Alb.  Arb.)  48. 

(w)  Life  Assurance  CompaoieB  Act,  1870.  Sotereign  Life  v.  Ik>dd 
(1892),  2  Q.  B.  574. 

(n)  Ex  parte  Price,  Re  Lankester,  23  W.  R.  844,  33  L.  T,  N.  S,  137. 

(0)  Re  Accidental  Death  Co,  7  Ch.  D.  568,  47  L.  J.  Ch.  396, 
25  W.  R.  473. 

Cp)  Re  Aent  Mutual  Company,  TTiimmeVs  Case,  16  S.  J.  65, 68 (Alb. 
Arb.). 
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Avithin  the  meaning  of  sections  2  and  1 4  of  the  Life 
Assurance  Companies  Act,  1870  (q). 

The  holder  of  a  fire  policy  is  entitled,  upon   the  Proof  for  iobb 
company  being  ordered  to  be  wound  up,  to  prove  in  SJnS^up"^ 
the  winding  up  for  the  full  amount  of  loss  covered  **'  company, 
by  the  policy  and  sustained  by  him  through  a  fire 
which  has  occurred  in  the  course  of  the  winding  up, 
although  after  the  date  of  the  winding  up  order,  and 
whether  the  time  limited  for  sending  in   claims  in 
the  winding  up  has  expired  or  not  (r). 

In  the  windmg  up  of  an  insurance  company,  the  Questious 
important  questions  for  consideration  are —  winluug  up. 

(1)  The  number  of  matured  claims  or  contracts  on 
which  a  present  liability  exists. 

(2)  The  number  of  immature  claims  whereon  the 
liability  is  still  contingent. 

(3)  Whether  all  claims  are  payable  out  of  the  sam»M 
funds. 

(4)  If  not,  whether  any  claims  are  secured  or  come 
in  only  with  the  claims  of  general  creditors. 

Under  the  present  law  in  the  winding  up  of  an  Ho«r  claims 
insurance  company — (i)  matured  claims  or  policies  ^**"®'** 
are  valued  at  the  amount,  including  accrued  bonus, 
which  was  payable  on  them  at  maturity  ;  (2)  imma- 
ture claims  are  valued  in  accordance  with  the  first 
schedule  to  the  life  Assurance  Companies  Act,  1870 ; 
(3)  annuity  contracts  are  valued  under  the  second 
schedule  of  the  same  Act. 

By  the  Life  Assurance  Companies  Act,  1870  (jj),  Reduction  of 
the  Court,  in  the  case  of  a  company  which  has  been  J^lS^f 
proved  to  be  insolvent,  may,  if  it  thinks  fit,  reduce  the  ^indi»ff  ^- 
amount  of  the  contracts  of  the  company  upon  such 
terms  and   subject  to  such  conditions  as  the  Court 
thinks  just,  in  place  of  making  a  winding-up  order  (0- 

(y)  Re  Sorereign  Life  Imurance  Co,^  42  Ch.  D.  540,  61   L.  T.  455, 
58  L.  J.  Ch.  8ii,  38  W.  R.  58,  5  Times  L.  R.  702. 
(r)  Re  Martkern  Counties^  ^'c.  (^Macf aria  no's  Claim')  17  Ch.  D.  337. 
(f)  33  &  34  Vict.  c.  61,  8.  22. 
(0  Re  Britmi  Medical,  ^v».,  Oi.,  54  L.  T.  14. 
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NOVATION    AND   AMALGAMATION. 


Definition. 


Diffurcnce 
between 
novation  and 
Burc'tjMhip. 


By  novation  is  meant  a  tripartite  arrangement  where- 
by a  debtor  or  person  liable  presently  or  in  future, 
or  on  a  contingency  or  concurrence  of  contingencies, 
is  released  from  such  debt  or  liability  in  considera- 
tion of  his  providing  another  person  who  will 
undertake  to  satisfy  such  debt  or  UabiUty  (a).  The 
creditor,  by  consenting  to  such  arrangement,  con- 
sents to  look  only  to  the  new  debtor ;  and  the  dis- 
tinction between  novation  and  suretyship  is  that 
in  the  former  the  creditor  has  no  right  of  recourse 
to  his  original  debtor  (&),  having  accepted  the  new 
liability  in  complete  extinction  and  satisfaction  of 
the  old,  whereas  in  suretyship  the  liability  of  the 
original  or  principal  debtor  continues. 

The  law  will  not  presume  novation  (c).  It  is  a 
question  of  fact,  and  must  be  proved  accordingly  by 
those  who  aver  it  to  have  taken  place  (rf).  In  the 
absence  of  such  proof  the  new  liability,  if  any,  will  be 
taken  to  be  by  way  of  guarantee  (e),  and  not  as  a  sub- 
stitute for  the  old. 

Proof  required.  Although  Very  slight  evidence  is  sufficient  in  the 
course  of  dealing  between  a  customer  and  a  firm,  sub- 
ject to  change  by  the  retirement  of  old  partners  and 
the  introduction  of  new,  to  show  that  the  customer 
continuing  his  dealings  accepts  the  new  firm  as  his 
debtors  in  Ueu  of  the  older  firm  (though  even  then 


Novation  to 
Ix)  proved. 


(fl)  I  Pothier  (Evans*),  p.  381,  546.     Wilson  v.  Llojfd^  16  Eq.  6a 
Pothier  (Evans*),  p.  394,  a.  568. 
;  &  36  Vict.  c.  41,  8.  7.    Bo'vring't  Case^  16  S.  J.  305, 


{b)  I  Pothier  (Evans*),  p.  394,  s.  568. 
{c)  35  &  36  Vict.  c.  41,  8.  7.  Bonrini 
id)  Coghlan't  due,  Reilly  (Eur.  Arb.)  46,  17  S.  J.  128."  "BlunddVt 


Cage,  Reilly  (Eur.  Arb.)  84,  17  S.  J.  594. 
(f)  ErBkine*8  Scottish  Law  425. 
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it  is  necessary  that  knowledge  of  the  change  in  the 
firm  should  be  brought  home  to  the  customer),  fiBtr 
more  precise  and  cogent  proof  is  required  to  show 
that  in  the  case  of  two  limited  liability  companies, 
formed  originally  under  separate  deeds,  a  creditor 
has  abandoned  a  written  definite  contract  with  one 
company  for  an  unwritten  engagement  by  a  new  com- 
pany, to  be  arrived  at  through  the  medium  of  very 
special  arrangements  between  the  two  companies  (/). 

The  doctrine  of  novation  does  not  apply  solely  to  NoT»tion  not 
insurance,  but,  owing  to  the  recent  history  and  pecu-  JJJe  uT'^'*"*' 
liar  character  of  insurance  business,  has  been  chiefly  ins'ironco- 
discussed  of  late  years  with  reference  to  insurance 
companies,  having   been  brought    into  prominence 
by  the  result  of  numerous  and  complicated  amalga- 
mations and  transfers  of  business  between  insurance 
companies  which  were  in  difficultiesat  the  time  of  such 
amalgamations  and  ultimately  became  insolvent. 

A  large  number  of  companies,  by  a  series  of  succes-  But  mauy  «!«» 
sive    amalgamations  and  transfers,  were  ultimately  J^tor**" 
merged  in  the  European  and  Albert  Companies respec-  J™J^J^ 
tively,and  both  failed,  upon  which  it  became  necessary  companie*. 
to  decide — (i)  the  competency  of  the  various  com- 
panies to  effect  the  said  amalgamation  and  transfers ; 
(2)  whether  such  proceedings,  if  competent  to  the 
company,  were  binding  on  its  policy-holders  and  other 
creditors;    {z)   whether,    if  not    binding,    they  had 
been  accepted  and  acted  upon  by  the  creditors. 

These  questions  are  dealt  with  in  the  following 
pages  on  novation  and  amalgamation. 

By  amalgamation  or  transfer  is  meant  those  ar-  AmaigAma- 
rangements  between  insurance  companies  on  occa-  "°"* 
sions  when  one  takes  to  the  business  of  the  other  (g). 

"  An  amalgamation  of  two  companies  makes  the  Fer  Kaj,  j. 

(/)  Re  Family  Endowment  Co.,  per  Hatherley,  C,  5  Ch.  App.  118, 
132-3.  39  L-  J.  Ch.  306,  21  L.  T.  N.  S.  775,  x8  W.  R.  266. 
ig)  Indemnity  due,  Reilly  (Alb.  Arb.)  17. 
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shareholders  in  one  shareholders  in  the  other,  it 
makes  the  capital  of  one  the  capital  of  the  other,  it 
makes  the  officers  and  servants  of  one  officers  and 
servants  of  the  other  (h). 

Purchase  by  one  insurance  company  of  the  good- 
will and  the  whole  concern  of  another  will,  ordinarily 
speaking,  be  a  transaction  in  which  no  insurance  com- 
pany will  be  justified  in  engaging,  because  it  certainly 
carmot  be  said  to  be  within  the  ordinary  scope  of  the 
objects  of  any  company  to  purchase  the  goodwill  of 
another  (i).  Such  a  transaction  may,  however,  he 
expressly  authorized  under  the  deed  of  settlement  or 
other  instrument  constituting  the  company,  but  the 
purchase  must  be  carried  out  according  to  the  pro- 
visions thereof  (k). 

Power  to  enter  into  a  contract  of  amalgamation  is 
most  clearly  no  part  of  the  general  powers  which  the 
law  would  imply  in  directors  of  an  linsurance  com  • 
pany  (/).  The  power  to  insure  lives  and  the  power 
to  grant  annuities  on  lives  committed  to  the  directors 
of  an  insurance  company,  implying  as  it  does  skill  and 
care  on  their  part  in  selecting  lives,  could  not  be  ex- 
tended to  authorize  the  taking  over  in  mass  by  the 
executive  of  one  insurance  company  of  all  the  insured 
lives  and  all  the  annuity  contracts  of  another  company 
selected  and  entered  into,  not  by  the  executive  of  the 
first  company,  but  of  the  other  (I).  In  order,  there- 
fore, to  maintain  a  contract  of  amalgamation,  or  any 
rights  of  indemnity  arising  therefrom,  the  power  to 
amalgamate  must  be  shown  and  strictly  pursued. 
General  principles  of  law,  which  would  show  that,  in 
the  ordinary  details  of  business  in  obtaining  neces- 
saries   and  entering   into   contracts  for    them,    the 

(A)  Re  JVorwich  Efiuiiahle  Fire,  ^'c»,  57  L.  T.  244. 

(7)  Ernett  v.  XichoU^  6  H.  L.  C.  401,  414.  Re  Efa  Ifumranre  Ok, 
30  L.  J.  Ch.  137.  3  L.  T.  N.  S,  314, 6  Jur.  N.  S.  1334, 9  W.  R.  67. 

(ik)  Frfutgty.JSlc/Mls.SH,  L.  C.  401.  Re  Sovereign  Life^  42  Th.  D. 
540,  61  L.  T.  455,  58  L.  J.  Ch.  811,  38  W.  R.  58. 

(0  Indemnity  Case,  Reilly  (Alb.  Arb.)  25. 
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directors  would  have  power  to  bind  their  shareholders, 
whether  their  shareholders  had  or  had  not  stipulated 
for  particular  limits  of  liability  in  the  deed,  cannot 
be  appealed  to  in  order  to  support  an  amalgamation 
or  an  undertaking  to  indemnify  as  part  of  a  con- 
tract of  amalgamation  (m). 

But  an  amalgamation  which  is  at  its  outset  vltra  Amalgamation 
vires  uxa,y  be  ratified  and  accepted  by  the  shareholders  ^J'^ 
with  or  without   qualification ;  and  Lord  Cairns,  as  'Stifled. 
arbitrator,  held  that  the  Albert  Society,  in  sanctioning 
an  amalgamation  effected  by  its  direction,  did  not 
accept  certain  ultra  vires  terms  in  the  amalgamation 
deod  which  purported  to  impose  on  them  an  unlimited 
liability  in  respect  of  the  debts  of  the  amalgamated 
companies  (n). 

When  the  original  deeds  constituting  the  company  where  power 
do  not  give  the  power  to  amalgamate,  such  power  may  norS^enby ^ 
be  given  by  general  resolution,  but  not  so  as  to  alter  ^»  ^^  "^^^ 
the  fundamental  principle  of  the  original  deed  as  to  resolution. 
the  individual  liability  of  shai'eholders  (o).     Therefore 
an  amalgamation    purporting  to   do  more  will   be 
void  (p),  though  an  amalgamation  not  altering  the 
nature  of  such  liability  will  be  valid  (q). 

So  no  amalgamation  could  be  intra  vires  which,  in 
the  face  of  a  clause  in  the  original  constitution  of  the 
company,  requiring  that  in  every  contract  there  shall 
be  inserted  a  limitation  of  liability,  purports  to  bring 
upon  the  company  a  liability  not  so  limited  (r).  But 
Lord  Romilly  held  that  where  amalgamation  was 
authorized,  the  covenant  to  indemnify  made  thereon 
was  imlimited  (s). 

(m)  Indemnity  Case,  Reilly  (Alb.  Arb.)  25. 

(«)  Jbid.  28.  00  /Wrf.  29. 

(/i)  Albert  Co.  v.  Bank  of  LoTidon  Co.^  same  caBe. 

(^)  Albert  Co.  v.  Medical,  p.  28,  same  case. 

(r)  Indemnity  Cage  {\o.  2),  Reilly  (Eur.  Arb.)  3.  AHglo-AuetraUan 
Co.  y.  British  Pronncial  Co.,  3  Giff.  521,  6  L.  T.  N.  S,  68,  517, 
10  W.  R.  588.  Ex  part«  Smith,  Re  Anglo-Augtralian  Life  Co.,  8  W.  R. 
170.  Ex  parte  Anglo- Aunt ralian  Co.,  Re  British  Provident  Co., 
10  L.  T.  N.  S.  326,  12  W.  R.  701. 

(*)  Re  British  Prorident  Co.,  18  S.  J.  242  (Eur.  Arb.). 


442  THE    LAWS   OF    INSURANCE. 

Policy-holder  When  a  policy-holder  or  annuitant  of  one  msurance 
a^igamition  company  accepts  an  amalgamation  of  his  company 
can  only  claim  ^j^^  another   companv,  he  can  only  claim  on  such 

on  amalgamat-  ,  .    . 

in;  company.    Other   Company  as  if  he   had    originally    obtained 
policies  or  annuities  from  that  company  (t). 

And  when  the  policy-holders  and  annuitants  will 
not  look  to  the  amalgamating  company,  the  amalga- 
mated companies  can  under  the  deed  of  amalgama- 
tion and  indemnity  only  claim  on  the  assets  of  the 
other  with  general  creditors,  or,  in  other  words,  the 
indemnity  will  be  limited. 

The  costs  of  liquidating  the  amalgamated  companies 
in  consequence  of  the  default  of  the  amalgamating 
companies  will  be  treated  like  the  costs  of  a  surety 
who  resists  the  creditor's  claim  when  the  principal 
debtor  fails  to  pay  it,  and  they  must  show  very  strong 
reasons  for  resisting  before  they  can  be  entitled  to 
such  costs  (v).  If  the  indemnity  includes  costs 
when  ascertained  and  proved  to  result  from  breach 
of  the  covenant  to  indemnify,  they  may  be  charged 
on  the  company  promising  the  indemnity  (x). 

Policy-holders  can  only  be  made  to  consent  to  a 
transfer  of  the  liability  on  their  policies — (i)  when 
power  to  effect  such  transfer  is  expressly  given  by  the 
constitution  of  the  company  granting  the  policies, 
and  (2)  if  the  provisions  regulating  the  mode  of  such 
transfer  have  been  strictly  complied  with.  But  to 
avoid  risk  of  novation  by  acquiescence  it  is  advisable 
to  signify  dissent  or  protest  (y),  and  where  either  is 
effectual,  by  formal  protest  (z)  to  pay  premiums  and 
do  other  acts  needful  to  keep  alive  the  claim  with 
reference  to  such  protest.  Unless  such  protest  be 
absolute,  or  declared  to  be  in  force  until  certain  acts 
are  done,  or  information  is  given  by  the  person  to 


Claim  by 
amalgamated 
on  amalgam  v 
Ing  company 
when  policy- 
holders vrill 
not  look  to 
amalgamating 
company. 


C09tH  of 

liquidation  of 

amalgamated 

comp:&ny 

through 

default  of 

amalgamating 

comi^any. 


When  policy- 
holder bonnd 
by  transfer  of 
lUbility 
of  ofllce. 


Formal  protest 
desirable. 


(0  Indemnity  Caste,  Reilly  (Alb.  Arb.)  33,  16  S.  J.  141. 
(u)  Ibid.  34. 

(x)  Indemnity  Cane  {Xo,  2),  Reilly  (Eur.  Arb.)  3. 
(y)   WoixTs  Ctue,  Reilly  (Alb.  Arb.)  54,  15  S.  J.  693. 
(::)  Ibid.,  for  a  very  clear  and  well-drawn  protest. 
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whom  it  is  addressed,  difficulties  may  still  arise,  and 
subsequent  acquiescence  be  alleged  with  some  show 
of  reason  (a). 

Where  persons  having  claims  by  way  of  policy  or  Novation, 
annuity,  deed,  endowments,  or  otherwise,  allow  them-  view/''*""' 
selves  to  drift  into  dealings  and  enter  into  relations 
with  the  new  company,  and  to  pay  premiums,  &c., 
and  make  no  protest  with  regard  to  the  footing  upon 
which  they  are  paying  these  premiums,  &c.,  they  lose 
the  security  of  the  old  company  and  become  creditors 
of  the  new  (&). 

Where  a  company  transfers  its  business  to  another  Amalgamation 
in  consideration  of  a  covenant  by  the  transferee  com-  hoidere'iosing^ 
pany  to  indemnify  the  transferor  against  all  claims  on  [^fj^^^*"^^ 
policies,  annuities,  and   other  contracts,  holders  of  company, 
annuity  contracts  with  the  transferor  company,  who 
were  also  shareholders,  by  exchanging  those  shares 
for  an  equivalent  number  in   the   transferee  com- 
pany, do  not  preclude  themselves  from  looking  to 
the  transferor  company  for   the  payment   of  their 
annuities  (c). 

By  assenting  to  the  exchange  they  do  no  more 
than  agree  that  the  paid  and  unpaid  portion  of  the 
transferee  company's  capital,  including  their  own  por- 
tion thereof,  shall  be  available  to  indemnify  the  old 
company  in  respect  of  the  old  debts.  They  do  not . 
merge  or  extinguish  their  own  claims  against  the  old 
company  (d). 

If  a  person  takes  shares  in  an  insurance  company,  whero 
and  then  that  company  is  dissolved,  or  its  business  S?Sited,  &c., 
transferred  to  or  amalgamated  with  that  of  another  "awuty  of 

^  partners 

(a)  Darning's  Case^  Reilly  (Alb.  Arb.)  144.  GriffitlCs  Caw^  6  Ch. 
App.  374,  40  L.  J.  Ch.  464,  24  L.  T.  N.  S.  458,  19  W.  R.  495.  Re 
Argus  Life,  <f*6'.,  57  L.  J.  Ch.  166. 

(jti)  Darning's  Case,  Reilly  (Alb.  Arb.)  at  148. 

(<?)  Frere's  Case,  Reilly  (Alb.  Arb.)  2n. 

yt)  Fleming's  Case,  6  Ch.  App.  393,  39  L.  J.  Ch.  250,  23  L.  T.  N.  S. 
770,  19  W.  R.  663. 
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cOBtiuiies, 
unless 
specially 
dlschargred. 


Rigrhts  of 
creditors,  Ac, 
of  transferor 
company 
prtMcrved. 


CSovenants  to 
indemnify  not 
nnlimitcd. 


Position  of 
shareholder. 


such  company,  unless  the  dissolution,  transfer,  or 
amalgamation  involves  a  discharge  to  the  creditoi-s  of 
the  dissolving,  &c.,  company,  which  binds  them,  the 
liability  of  the  shareholders  continues.  Unless  they 
accede  to  the  transfer,  however  conformable  it  may 
be  to  the  constitution  of  the  companies  engaged  in  it, 
they  are  not  bound.  But  if  they  accept  the  indem- 
nity of  the  new  company,  the  old  liability  ceases  (e). 

When  one  company  transfers  to  another  its  busi- 
ness, the  transferee  company  promises  by  the  deed  of 
transfer  indemnity  to  the  transferor  against  all  claims 
of  policy-holders  or  creditors  with  vested  or  contin- 
gent rights  against  the  transferor.  This  of  itself  does 
not  in  any  way  debar  such  creditors  from  suing  the 
transferors.  If  the  transferees  continue  solvent,  the 
transferor  can  have  recourse  to  them,  by  claim  over. 
Most  of  the  cases  on  this  point  have  arisen  where 
creditors  of  the  transferors  have  found  the  trans- 
ferees insolvent. 

Covenants  to  indemnify,  made  by  insurance  com- 
panies with  each  other  on  amalgamation  and  transfer 
of  business,  are  not  unlimited  in  their  scope.  They 
do  no  more  than  affect  and  bind  the  paid  and  unpaid 
capital  of  the  indemnifying  company.  And  the  assent 
of  a  shareholder  to  an  indemnity  covenant  amounts 
to  nothing  more  (/). 

An  insurance  company  agreed  to  amalgamate  with 
a  second  company,  and  a  deed  in  two  parts  embody- 
ing the  terms  of  amalgamation  was  drawn  up  and 
executed,  but  subsequently  declared  void  for  a  varia- 
tion between  the  terms  of  the  two  parts  (^).  A 
shareholder  in  the  first  company  applied  for  shares  in 
the  second,  and  received  a  letter  of  allotment,  but  no 

(e)  Lancey's  Cate,  Keilly  (Eur.  Arb.)  i8,  per  Lord  Westbury. 

(/)  Indemnity  Cote,  Reilly  (Alb.  Arb.)  17.  Frere'$  Oasf,  16  8.  J. 
502,  Reilly  (Alb.  Arb. )  21 1 .  Fleming's  Claim^  6  Ch.  App. 393, 19  W.  K. 
663,  23  L.  T.  N.  S.  770,  39  L.  J.  Oh.  250. 

(jg)  Wynne's  Case,  28  L.  T.  N.  S.  805,  21  W.  R.  895. 
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certificate  of  shares.  As  he  did  not  accept  the  allot- 
ment, it  was  held  that  he  could  not  be  called  upon  to 
contribute  in  the  winding  up  of  the  second  company, 
but  must  be  treated  as  an  applicant  for  shares  which 
never  had  been  allotted,  the  insertion  of  his  name  on 
the  register  being  neither  authorized  nor  ratified  by 
him  (A).  The  amalgamation  being  void,  there  was  void  amai- 
no  consideration  for  taking  shares  in  the  second  com-  ^™*^***°- 
pany,  since  that  company  could  not  give  him  shares 
on  which  he  was  to  be  credited  with  the  value  of  his 
old  shares,  and  as  a  fact  no  agreement  to  take  the 
second  company's  shares  was  proved  (i). 

Life  insurance  companies  cannot  now  amalgamate  No  amaiga- 
or  transfer  their  business  without  the  assent  of  the  ufe"  mew 
High  Court  of  Justice,  to  be  obtained  by  petition  in  Jj^^^^  ^,, 
the  Chancery  Division  (k),  nigh  court. 

It  is  quite  lawful  (/)  to  make  it  a  term  of  the  original  it  m^y  be 
contract  of  insurance  that  the  holder  thereof  shall  be  'jSucrlroide?' 
obliged  to  accept  any  subsequently  substituted  liability  Jj^'j/,,"^^*?*^ 
created  by  any  intra  vires  transfer  or  amalgamation,  transferee 
This  may  be  done  by  express  and  apt  words  in  the  ^™p*°^- 
policy,  or  by  declaring  the  policy  to  incorporate  and 
be  subject  to  the  constitution  and  bye-laws  of  the  But  it  win  not 
company  (m),  but  will  in  no  case  be  implied  by  law  (n),  **  '™p"«**- 

Where  the  terms  of  the  amalgamation  purport  to  if  the  amnj- 
keep  the  two  companies  separate,  no  question  of  nova-  Smp^Sfa  nn- 
tion  can  arise,  and  holders  of  contracts  with  the^^^*« 
absorbed  company  continue  to  be  creditors  of  that  novation  dot-n 

I  /  V  not  occur. 

company  alone  (o).     . 

(A)  BecWs  Cane,  9  Ch.  App.  392.  43  L.  J.  Ch.  531,  29  L.  T.  N.  S. 
907,  22  W.  R.  348,  460.  (j)  Same  case. 

(*)  33  &  34  Vict.  c.  61.  88.  14, 15.    He  Briton,  3fc^  Co,,  87  W.  N.  22. 

(/)  Pollock  on  Contracts,  190.  Dowse'*  Case,  3  Ch.  D.  384,  46  L.  J. 
Ch.  402,  35  L.  T.  N.  S.  653,  and  Cocker's  Case,  3  Ch.  D.  i,  45  L.  J.  Ch. 
822,  35  L.  T.  N.  S.  290.  HoH's  Case,  i  Ch.  D.  307,  45  L.  J.  Ch.  321, 
33  L.  T.  N.  S.  766. 

(w)  Brice,  Ultra  Vires,  p.  724,  ccxxxix.,  discussed  in  Pollock  on 
Contracts,  p.  190. 

(»)  Laneey's  Case,  Reilly  (Eur.  Arb.)  18. 

(<»)  Re  Anchor  Ins.  Co,,  Ex  parte  Badenoch,  5  Ch.  App.  6.32,  18  W,  B. 
M183. 
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One  object  of  proving  novation  is  to  enable  the  old 
debtor  to  resist  any  recourse  to  him  for  payment  of  the 
debt.     An  insurance  company  which  has  transferred 
its  business  ultra  vires,  or  to  a  company  which  had  not 
Auiai^ramitiou  the  powor  to  take  it  over,  or  which,  the  transfer  being 
ultra  rir<7«.       ^^^^  ^^^^  ^^  \io\h  sidos,  canuot  by  its  constitution  or 
the  terms  of  its  policies,  or  both,  compel  the  contract- 
holders  to  look  to  the  new  company,  is  not  entitled  to 
dissolve,  and  maybe  resuscitated  for  purposes  of  wind- 
KcHUiiciutiou    ing  up  when  its  contract  debts  fall  due,  unless  it  can 
for  windin?  np.  ^^^^^  ^^^^  ^^^  contract-holdors  had  fuU  knowledge  or 

sufficient  notice  of  the  arrangement  {p)  between  the 
transferor  and  the  transferee  companies,  and  assented 
thereto  in  such  a  manner  as  to  agree  to  look  to  the 
transferee  company  only  for  satisfaction  {q)  of  the 
policy  or  other  insurance  contract  when  its  amount 
became  payable. 

sbareiioiderB  It  is  Consequently  of  equal  importance  for  the  share- 
com™"uy^^k  holders  of  a  transferring  company  to  induce  the  policy- 
tlilT*'  ^1^*"  holders  to  release  them  and  accept  the  transferee, 
hoidow.  where  the  policy-holders  have  the  option  of  refusal, 

and  for  the  latter  in  such  a  case  to  avoid  novation 
PuiicyhoidcrB   and  sook  to  preserve  recourse  against  the  original 
IS^>rvo  thoir    grantors  of  the  policies.     Whether  novation  has  or 
orijfiu  ii  ri^'hts.  j^as  not  bocn  made,  being,  as  already  said,  a  question 
not  of  law  or  presumption,  but  of  fact,  in  the  very 
complicated  circumstances  attending  the  amalgama- 
tion already  alluded  to,  it  is  not  surprising  that  the 
views  of  the  Court  of  Chancery  and  Lords  Cairns, 
Westbury,  and  Romilly,  sitting  as  arbitrators  in  the 
winding  up  of  the  Albert  and  European  Companies, 
Dcci8ion»  of      are  not  wholly  consistent  (r).     The  decisions  of  the 
aii^i™tet™  ""'  learned  arbitrators,  although  entitled  to  the  greatest 
bindiuj?.  respect,  are  not  precedents  binding  on  the  Coiurts. 

(p)  CoiUfuefVi  Casty  i  Ch.  D.  334,  45  L.  J.  Ch.  336,  33  L.  T.  N.  S. 
762. 

(^)  Ex  parte  Oih$on^  Re  Smith,  Knight  4'  Co.,  4  Ch.  App.  662,  per 
Giffard,  L.J. 

(r)  Lindley  on  Partnership  463. 
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Payment  to  the  transferee  company  of  premiums  Payment  of 
necessary  for  the  maintenance  of  the  policy  or  other  ©^denceo"^^ 
similar  security  is  not  sufficient  to  constitute  nova-  novation, 
tion  (s).     The  act,  being  ambiguous,  is  not  sufficient 
to  raise  a  presumption  against  the  policy-holders,  who 
in  cases  of  transfer  can  only  pay  at  the  transferee's 
office,  and  payment  maybe  made  them  either  as  agents 
for  the  grantors  of  the  contract  or  as  principals. 

Formal  protest  in  writing,  declaring  that  future  Payment 
premiums  would  be  paid  only  subject  to  and  on  the  wVpreveiu^ 
foot  of  that  protest,  and  to  prevent  any  question  of  no^*'*^*- 
lapse,  is  sufficient  to  negative  novation  (t). 

A  receipt  from  a  company  other  than  the  original 
insurers  may  be  explained  by  pajrment  either  as  ac- 
cepting the  new  company  as  future  insurers,  or  as 
agents  of  the  original  company  (ti),  and,  being  ambig- 
uous, will  not  prove  novation. 

If  the  holder  of  the  receipt  knew  nothing  of  amal-  i*ayment  in 
gamation,  he  cannot  be  held  to  have  assented  to  it  (x),  changa^^  "* 

And  if  the  premium  be  paid  to  the  transferee  without 
company  by  the  bankers  of  the  contract-holder's  *"*^**^''''-^ 
widow,  without  the  executor's  authority,  there  is  no 
novation  (y).  So  if  the  contract-holder  cannot  read, 
and  does  not  otherwise  learn  of  the  amalgamation, 
he  will  not  be  held  to  have  accepted  the  liability  of 
the  amalgamating  company  (z). 

But  acceptance  of  a  bonus  from  the  transferee  Acceptance 
company  is  evidence  of  an  intention  to  accept  its  eyjS^.n^  ^f 
liability  in   lieu  of   the    liability   of  the    transferor  novation. 

(*)  35  &  36  Vict.  C.41,  e.  7.  And  see  Barf  lett'it  Oase,  5  Ch.  App.640  ; 
Holditch's  Ca^,  14  Eq.  72,  26  L.  T.  N.  S.  415,  20  W.  R.  567. 

{t)  Wood's  Ca»e^  Reilly  (Alb.  Arb.)  54,  per  Lord  Cairns.  Doming' » 
(kse,  Keilly  (Alb.  Arb.)  144.  Ifow'«  Exenttars'  Case,  Reilly  (Alb. 
Arb.)  245. 

(y)  WhUefiaren  Bank  Case,  Reilly  (Alb.  Arb.)  62. 

{x)  Power's  Case,  Reilly  (Alb.  Arb.)  232. 

(y)  Dupre's  Executors'  Case,  Reilly  (Alb.  Arb.)  236. 

(r)  CUgg's  Case,  Reilly  (Alb.  Arb.)  266. 
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Proof  against    Company  (a).     So  will   the  carrying  in  of  a  claim 
^^n^r        against  the  transferee  company,  whether  before  (6) 
or  in  the  winding  up,  be  evidence  of  novation  (c). 


Novation  also  takes  place  when  the  transferee  com- 
pany indorses  the  original  policy  with  an  acceptance 
of  liability  conditionally  upon  payment  of  premiums 
to  it  (rf),  and  generally  when  a  policy-holder  has  sent 
in  his  policy  to  be  indorsed  by  the  transferees,  or  to 
be  exchanged  for  one  of  theirs  (e),  or  accepts  any 
voucher  declaring  their  liability  (/),  novation  is  clear. 

Verbal  protests  by  a  policy-holder  to  an  agent  of 
his  company  will  not  suffice  to  prevent  novation  in 
the  face  of  other  acts  evidencing  it  ($r).  But  com- 
plete protection  if.  desired  may  be  obtained  by  formal 
written  protest  and  payment  of  premiums  subject 
thereto.  A  good  instance  of  such  protest  is  JToof* 
Case  (h). 

Where  policy-        Where  a  policy-holder  is  also  a  member  or  share- 
Bharehofder  or  holder  in  the  company  whose  business  is  transferred 
Sf  minsfor^^    and  a  party  to  the  deed  of  transfer,  novation  will  bo 
held  to  have  taken  place  as  to  his  policy  (t). 
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Verbal  protest 
not  sufficient 
to  prevent. 
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Where  a  policy  is  mortgaged,  novation  by  the  mort- 
gagor will  bind  the  mortgagee  (k).     So  also  in  the 

(a)  Ex  parte  Numidey^  Re  Tim^  Life  and  Guarantee  Of.,  39  L.  J. 
Ch.  527,  5  Ch.  App.  381,  18  W.  R.  559  Spencer's  Case,  6  Ch.  App. 
362,  40  L.  J.  Ch.  455,  24  L.  T.  N.  S.  455,  19  W.  R.  491. 

(ft)  ErerCs  Claim,  16  Eq.  354.  Knot's  Case,  Reilly  (Alb.  Arb.)  132. 
Allen's  Case,  Reilly  (Alb.  Arb.)  127. 

(c)  Re  Xaiianal  Provident  Life  Co,,  9  Eq.  306.  Re  International 
and  Hercvles  Co.,  Ex  parte  Blood,  9  Eq.  316,  39  L.  J.  Ch.  295,  22 
L.  T.N.  S.  467,  18  W.  R.  370. 

(d)  Re  European  Co,,  Miller's  Case,  3  Ch.  App.  391. 

(e)  Orxfith's  Case,  6  Ch.  App.  374,  40  L.  J.  Ch.  464,  24  L.  T.  N.  S. 
458,  19  W.  R.  495. 

(/)  Hawtrty's  Case,  Reilly  (Alb.  Arb.)  138,  16  S.  J.  713. 

(^)  Rivaz's  Case,  Reilly  (Alb.  Arb.)  104.  HowelVs  (7a4i0,  Reilly  (Alb. 
Arb.)  117,  16  S.  J.  631.   German  Life  Co,  Case,  Reilly  (Alb.  Arb.)  189. 

(A)  Retily  (Alb.  Arb.)  54. 

(i)  Ex  parte  Step/iens,  9  Eq.  694,  22  L.  T.  N.  8.  264,  18  W.  R.  725. 
Fleming's  Case,  6  Ch.  App.  393,  39  L.  J.  Ch.  250,  23  L.  T.  N.  S.  77a 
19  W.  R.  663.  Harman's  Case,  i  Ch.  D.  326,  45  L.  J.  Ch.  336, 33  L.  T. 
N.  S.  760. 

(A)  Wernincies  Case,  Reilly  (Alb.  Arb.)  loi. 
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case  of  a  settled  policy,  if  the  settlor  accepts  the  By  settlor, 
liability  of  the  transferees,  the  trustees  cannot  claim  ^i'*^*"^^*^ 
against  the  transferors  (/). 

The  holder  of  an  annuity  contract  which  has  not 
matured  is  in  just  the  same  position  as  a  policy- 
holder.    But  when  the   annuity  has  become  due,  Becciptof 
receipt  of   the  instalments  thereof  without  demur  J^"|^"^* 
from  a  company  other  than  the  grantors  will  not 
amount  to  novation  (m),  since  accepting  from  B.  pay- 
ment of  a  debt  due  by  A.  is  no  evidence  that  the 
recipient  considers  B.  his  debtor  (n).    In  certain  cases, 
however,  the  annuitant  cannot  resist  novation.    Thus, 
where  the  deed  of  settlement  of  the  grantor  company  otberwist* 
provides  that  its  funds  and  property  only  shall  be  ^tS!^t^  °' 
Uable  for  claims  on  the  company,  and  they  are  trans-  J^p^j^**J 
f erred,  his  claim  follows  them  into  the  new  hands  (o).  compaDy 

liable. 

And  if  the  annuitant  accepts  an  indorsement  on  his  indorsement, 
contract  by  the  transferee  company,  this  would  seem 
to  amount  to  novation  (p). 

The  effect  of  successive  amalgamations,  if  agreed  to  Effect  of 
by  the  creditor,  would  be  to  transfer  his  claims  on  the  amaiga-^^ 
assets  of  the  original  company  to  the  assets  of  the  ™»**o»»*'- 
last  amalgamating  company,  including  all  that  it  had 
received  from  the  different  companies  amalgamated. 
Thus  if  an  annuity  contract  was  entered  into  with 
the  St.  George  Company,  which  amalgamated  with 
the  Metropolitan  Counties  in  1861,  which  in  1862 
amalgamated    with    the    Western,    which    in   1865 
amalgamated  with  the  Albert,  the  claim  of  the  an- 
nuitant would  be  transferred  from   the  St.  Greorge 
Company  to  the  assets  of  the  Albert  Company,  as 
well  original  as  those  derived  from  amalgamation  (q). 

{I)  Andrew' 9  Cane,  Reilly  (Alb.  Arb.)  107. 

(«)  Re  National  Provident  Life^  qEq.  306.     Potfa  Case,  5  Ch.  App. 
181,  18  W.  R.  266. 

.(n)  Re  Indin  and  London  Life  Co.^  7  Ch.  App.  651. 

(o)  Dowte'e  Case  (European),  3  Ch.  D.  384,  46  L.  J.  Ch.  402,  35 
L.T.N.S.  6sr 

(p)  DaU?8  Cfiee,  Reilly  (Alb.  Arb.)  11.     See  PotVs  Case,  svpra, 

(q)  Dale's  Case,  supra. 
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The  domicile  of  an  insurance  company  may  be  of 
great  importance  to  those  who  deal  with  it ;  for  it 
is  very  common  for  companies  constituted  within  and 
under  the  laws  of  one  jurisdiction  to  carry  on  business 
in  another.  Thus  Scotch  Companies  do  a  large  busi- 
ness in  England,  and  English  companies  appear  in 
suits  before  the  Courts  of  the  United  States  and  in 
every  colony  in  the  empire,  and  the  colonial  com- 
panies very  often  trade  in  other  colonies.  And  usually, 
as  a  check  on  their  agents,  such  companies  refuse  to 
allow  any  agents  other  than  directors  to  grant  poli- 
cies (a).  And  also  they  have  much  if  not  most  of 
their  assets  in  some  other  jurisdiction. 

The  domicile  of  an  insurance  company  is  where  its 
chief  registered  office  is  situate  (6). 

No  special  terms  are  in  this  country  laid  upon 
foreign  insurance  companies  which  are  not  also  laid 
on  English  companies  (c).  Existing  foreign  companies 
need  not  register  under  the  Companies  Acts,  whether 
established  before  or  after  1862,  nor  must  they  be 
incorporated  according  to  the  laws  of  their  own 
country  {d). 

(a)  Kelly  v.  Londim  and  Staffordthire^  i  Cab.  &  Ellis  47.  In  uome 
colouiefl  the  Legislnture  has  intervened,  and  forced  foreign  companies 
to  name  an  agent  and  lodge  funds  within  the  jurisdiction  :  South 
Australia  Act,  No.  277  of  1878. 

(ft)  Joneit  V.  Scottiih  Accident  Co.^  17  Q.  B.  D.  421.  Httgg'iH  v. 
Comptmr  d'Kscompte,  23  Q.  B.  D.  519.  RuMiell  v.  Camherfort,  23 
Q. B.D.  526.     Steel  Co.  of  Canada,  85  W.  N.  79L  * 

(c)  Life  Ahsurance  Companies  Act,  1870  (33  &  34  Vict,  c.  61). 

{d)  Bateman  v.  Service,  6  App.  Cas.  386,  50  L.  J.  P.  C.  41.  44 
L.  T.  N.  S.  436. 
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Companies  formed  outside  the  United  Kingdom  may  Kighta  oi 
trade  irrespectively  of  any  convention.    They  cannot  (»niS^  ^°*" 
register  under  the   Companies  Act,    1862,  without 
dissolution  and  re-formation.     So  their  coming  to 
trade  in  England  will  not  alter  the  liability  of  mem- 
bers of  the  company  in  any  way  (e). 

By  virtue  of  special  conventions,  French,  German, 
Belgian,  or  Italian  insurance  companies,  legally  con- 
stituted under  the  laws  of  their  respective  countries, 
may  freely  exercise  all  their  rights  under  such  con- 
stitution in  this  country,  including  the  right  of 
appearing  before  tthe  Courts  as  plaintiffs  or  defen- 
dants (/),  so  far  as  such  constitution  complies  with 
the  laws  and  customs  of  this  country,  i.e.,  that  they 
are  found  to  comply  with  the  conditions  prescribed 
by  the  laws  of  this  countrj-  (^). 

It  does  not  matter  whether  the  companies  were 
formed  before  or  after  the  making  of  the  conven- 
tion (//).  But  almost  the  only  change  effected  by  these 
conventions,  as  will  be  seen  from  the  cases  already 
cited,  has  been  to  admit  English  companies  in  the 
countries  named,  the  foreign  companies  having 
already  been  admitted  here. 

American  reports  teem  with  cases  of  insurance  American 
companies  trading  outside  the  State  in  which  they  foreign"**  °' 
are  associated  for  trading  purposes.     But  such  cases,  companiea. 
while  in  many  respects  they  will  illustrate  the  rules 
of  English  law  on  the  subject,  go  to  a  great  extent 
on  special  statutes  empowering  policy-holders  to  sue 
in  the  State  of  their  domicile  irrespective  of  the 
domicile  of  their  insurers  (A). 

It  has  been  held  in  America  that  where  a  life  company  of 

one  State 

(e)  BulkeUy  v. Schutz,  L.  R.  3  P.C.  764,  769,  6  Moore  P.  C.N. S.  481. 

(/ )  See  Conventions  in  Buckley,  625. 

(^)  Ihid,  625,  627. 

(/<)  Cromwell  v.  Royal  Canadian  Insurance  Co.^  49  Mar}'land  366. 
f'nirersal  Life  Co,  v.  Bachui^  51  Maryland  28.  Myer  v.  Li^t^on, 
Lirer/MHfl,  and  O'lobe,  40  Maryland  595. 
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insurance  company  of  one  State  does  business  in 
another  State,  without  doing  those  things  which  the 
law  of  the  State  requires  to  be  done  by  a  foreign  in- 
surance company  to  qualify  it  to  do  business  therein, 
the  company  will  incur  the  prescribed  penalties,  but 
its  policies  will  be  binding,  and  may  be  enforced  by 
the  holder  in  the  same  manner  as  if  the  company 
had  been  duly  qualified  (i). 


Law  applicable 
to  contract 
with  foreign 
company. 


Foreign 
contract  law 
applicable. 


As  regards  the  law  applicable  to  a  contract  with  a 
foreign  company,  Bowen,  L.J.,  said  (k)  :  "  What  is  to 
be  the  law  by  which  the  contract  or  any  part  of  it  is 
to  be  governed  or  applied  must  be  a  matter  of  con- 
struction of  the  contract  itself,  as  read  by  the  light 
of  the  subject-matter  and  of  the  surrounding  cir- 
cumstances. Certain  presumptions  or  rules  in  this 
respect  have  been  laid  down  by  juridical  writers  of 
different  countries  and  accepted  by  the  Courts,  based 
upon  common  sense,  upon  business  convenience,  and 
the  comity  of  nations ;  but  these  are  only  presump- 
tions or  primd  facie  rules  that  are  capable  of  being 
displaced,  wherever  the  clear  intention  of  the  parties 
can  be  gathered  from  the  document  itself  and  from 
the  nature  of  the  transaction.  The  broad  rule  is 
that  the  law  of  the  country  where  the  contract  is 
made  presumably  governs  the  nature,  the  obligation 
and  the  interpretation  of  it,  unless  the  contrary 
appears  to  be  the  express  intention  of  the  parties." 

When  a  suit  is  brought  on  a  policy  in  a  State 
other  than  that  where  the  contract  is  made  or  to  be 
performed,  the  lex  fori  governs  the  remedies  for 
enforcing  the  contract,  but  not  its  construction  or  the 
legal  rights  arismg  under  it  (/). 

(t)  Berry  v.  Knights  Templars  and  Masons  Life,  46  Fed.  Rep.  439L 
Marine  Ins.  Co»  v.  St,  Louis,  <Jt..  41  Fed.  Rep.  643. 

(k)  Jacobs  v.  Credit  Lyonnais,  12  Q.  B.  D.  per  Bowen,  L.J.,  at  599- 
600.  Exp.  Derer^  18  Q.  B.  D.  666.  Royal  Exchange^  4*«.  v.  Sfjoforfa- 
krings,  S^c,  (1902),  2  K.B.  384,  71  L.  J.  K.  B.  739,  87  L.T.  356,  50 
W.R.694. 

{I)  Ruse  V.  Mutual  Benefit  Co,,  23  N.  Y,  516, 
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A  life  policy,  applied  for  and  delivered  in  Washing- 
ton, but  under  which  the  premiums,  and  insurance 
when  due,  are  to  be  paid  in  New  York,  where  proof 
of  death  is  also  to  be  made,  is  governed  by  the  law 
of  New  York  (m). 

Where  the  contract  is  foreign,  by  the  test  given  Provteion 
above,  it  will  be,  unless  otherwise  provided,  governed  forei^'^lw. 
by  the  law  of  the  foreign  country  in  which  it  is  made. 
But  this  will  not  wholly  oust  the  jurisdiction  of  the 
Courts  of  the  assured  s  domicile (ti),  and,  if  the  insurers 
have  an  office  within  that  domicile  for  the  receipt  of 
premiums,  service  on  their  agent  there  will,  it  seems, 
be  permissible  (o). 

Where  an  assignment  was  made  abroad  of  an 
English  life  policy,  and  the  assignor  and  assignee 
were  domiciled  abroad,  the  validity  of  the  assign- 
ment was  determined  by  the  law  of  the  place  where 
the  assignment  was  made  (/?). 

When  a  policy  is  granted  by  a  foreign  company  poii<jy  of 
carrying  on  business  within  the  realm,  the  contract  J^m^ny  doing 
will  be  held  to  be  made  at  the  head  office  abroad  of  businefw  hero, 
such  company  if  the  consent  to  issue  it  must  be  and 
is  there  given  ($'),  and  it  may  be  sued  on  there.    Con- 
sequently, where  a  person  with  English  domicile  takes 
out  a  policy  from  such  a  company,  it  would  seem 
that  payment  of  the  amount  thereof  under  judgment 
in  the  domestic  forum  of  the  company  to  the  adminis- 
trator within  such  forum  of  the  assured,  would  be  a 
bar  to  any  suit  for  the  recovery  of  the  amoimt  of  the 
policy  in  the  domicile  of  the  insured  (r). 

(/«)  Phiimey  v.  Mutual  Life,  ^c.^  67  Fed.  Rep.  493. 

(«)  Parken  v.  Riyyal  Exchange^  8  C.  S.  C.  (2nd  series)  365. 

(«)  M^Cullagh  v.  Yorkshire  Insurance  Co.,  i  Crawford  &  Dix  (Ir. 
Circ.  Rep.)  264. 

ip)  Lee  V.  Ahdy,  17  Q.  B.  D.  309,  34  W.  R.  653  ;  see  also  Mntfial 
Life  Co,  V.  Allen,  52  Am.  Rep.  247,  138  Mass.  24. 

iq)  Equitable  Life  Co,  of  the  U,  S,  v.  Perrault,  26  Lr.  Can.  Jur.  ^82. 
Parken  v.  Royal  Ejccluinge  (1846),  8  C.  S.  C.  (2nd  series)  »t  372.  Med- 
path  y.  Sun  Mutual  Co.,  14  Lr.  Can.  Jur.  9a  Von  Savigny,  Conflict 
of  Laws,  tr.  by  Guthrie  (2nd  ed.).  156,  215,  265,  and  notes. 

{r)  Equitable  Life  Co.  of  tfi£  U.  S,  v,  Perrault,  supra,  a  very  full 
case. 


454 


THE    LAWS   OF   INSURANCE. 


Foreign 
oontiact  pUoc 
of  pBjmciit. 


Where  the  policy  is  foreign,  and  no  provisions  are 
made  therein  as  to  the  place  of  payment,  &c.,  demand 
must  be  made  at  the  head  office  abroad  before  the 
company  can  be  considered  in  default  (8),  since  the 
locus  contvddus  is  locus  solutionis  imless  expressly 
otherwise  provided  {t).  But  in  case  of  insolvency,  the 
creditor  on  a  policy  would  be  entitled  to  rank  in  his 
own  forum  against  any  funds  deposited  within  its 
jurisdiction  (^^J,  and  generally  having  got  judgment 
on  his  policy  here  or  abroad,  in  accordance  with 
the  law  governing  it,  would  be  entitled  to  rank 
as  a  secured  or  unsecured  creditor  (according  to  the 
terms  of  his  policy)  on  the  assets  of  the  company 
here  (x). 

If  the  assured  wants  a  contract  with  a  foreign  com- 
pany to  be  governed  by  the  law  of  his  own  country, 
he  should  have  a  provision  to  that  effect  inserted  in 
the  policy,  which  will  be  effectual  to  oust  the  /e**  loci 
contractus  (y).  If  he  thinks  the  foreign  law  naore 
favourable  to  him,  he  can  contract  accordingly. 

In  dealing  with  foreign  companies,  it  is  necessary* 
in  order  to  avoid  such  an  inconvenience,  to  see  that 
the  policy  contains  a  provision  that  payment  on  it 
shall  be  made  in  the  domicile  of  the  assured,  since  in 
a  foreign  contract  the  loctcs  solutionis  is  foreign  too 
unless  otherwise  stipulated  (z). 

proviBion  for         Perhaps  the  best  example  of  the  mode  in  which  the 

policies  in  .  ^  .  *-        ,  •   •         r  i«   - 

diiferent  juris-  insurance  compames  can  make  provision  tor  policies 
diotionii.  ^  different  jurisdictions  is  to  be  found  in  the  special 

Act  of  the  Scottish  Widows'  Fund,  a  company  domi- 
ciled in  Scotland,  wherein  it  is  provided  that  every 


(^nditluii 
makings  it 
English. 


(«)  Ktiuitable  Life  Co,  of  the  U.  S.  v.  Perrault,  26  Lr.  Can.  Jur.382. 

[t)  Parken  v.  lUnfal  Ercliange,  8  C.  S.  C.  (2nd  series)  365-375. 

(w)  Orr  Ewing  v.  Orr  Ewing,  21  Sc.  L.  R.  423,  ii  C.  S.  C.  (4th 
series)  600.     Equitable  Life  Co,  v.  Perrault^  ubi  supra. 

{jr)  Tfmrburn  v.  Steioard,  L.  R.  3  P.  C.  478,  40  L.  J.  P.  C.  5,  19 
W.  R.  678. 

{y)  Robinson  v.  Bland^  2  Burr.  1077. 

\z)  Parken  v.  Royal  Exchange^  supra  per  Lord  Cockburn. 
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policy  eflfected  with  any  person  described  as  of  any 
place  in  England  or  Ireland  shall  be  deemed  a  policy 
effected  with  a  company  having  its  head  office  in 
London  or  Dublin  respectively,  even  though  it  should 
appear  on  the  face  of  the  policy  that  it  was  not  in 
fact  effected  in  England  or  Ireland  (a).  S.  56  of  the 
same  Act  contains  a  further  provision  to  the  same 
end,  that  assignments  and  discharge  of  policies  of  the 
society  executed  outside  the  United  Kingdom  shall 
be  valid  and  effectual  if  made  and  executed  according 
to  the  usual  mode  of  making  and  executing  such 
documents  in  the  United  Kingdom,  or  in  the  place 
where  the  same  shall  have  been  made  and  executed. 

The  statutory  requirement  that  every  life  insurance  Law  as  to 
company  should  deposit  ;^2  0,000  with  the  Accountant-  fnJSSLioiia. 
General  applies  equally  to  all  companies,  British  or 
foreign ;  but  as  there  is  no  provision  insisting  that 
companies  not  domiciled  within  the  jurisdiction 
should  keep  the  fund  deposited  after  they  have 
satisfied  the  test  by  the  Act  provided,  the  assured 
has  no  guarantee  that  a  fund  will  remain  in  this 
country  to  satisfy  his  claims  (b).  In  the  case  of 
large  foreign  companies  it  seems  to  be  the  practice 
to  lodge  assets  with  trustees  within  this  country  to 
answer  claims  there  arising.  This  procedure  pro- 
vides funds  upon  which  judgment  may  be  executed 
within  the  domicile  of  the  assured,  or  on  which  he 
may  rank  as  a  creditor,  but  does  not  obviate  the 
necessity  of  the  provisions  already  mentioned  as  to 
the  law  which  is  to  govern  the  construction  of  the 
contract  (c).  It  may,  however,  be  observed  that  in- 
surance law  varies  little  throughout  those  countries 
where  insurance  is  practised. 

In  Scotland  jurisdiction  on  a  foreign  policy  can  be  Scotch  law. 

(a)  The  Scottish  Widows*  Fund  Act,  1882  (45  &  46  Vict  c.  Ixxv.) 
8.  55.    Laidlaw  v.  Proeidtnt  Plate  Ola^s^  i^c,  27  Sc.  L.  R.  354. 
(*)  33  &  34  Vict.  c.  61,  8.  3. 
{e)  Ex  parte  Derer,  18  Q.  B.  D.  660. 
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with  certainty  created  if  doubt  arises  by  arrestment 
of  funds  of  the  foreign  insurer  within  the  jurisdic- 
tion (d).  An  English  company  dealing  in  Scotland 
by  an  agent  not  allowed  to  do  more  than  give  interim 
receipts  must,  it  seems,  be  sued  in  England  (e).  So 
also  when  the  company  was  English,  and  a  con- 
ditional policy  was  granted  in  Australia  (/);  and  in 
another  case  suit  was  brought  in  England  on  a  policy 
granted  by  an  English  company  on  property  in 
Minnesota  (g). 

Tc8t  wheu  If  the  insurer's  agents  in  the  country  of  the  assured 

a^nfte   ^      have  power  to  effect  a  complete  contract  there  with- 

loreign.  Q^|.  reference  for  consent  to  the  foreign  head  office, 

the  contract  will  not  be  foreign  (h),  and  will  be  valid 

where  made,  even  though  forbidden  by  a  monopoly 

within  the  domestic  forum  (^)  of  the  insurers. 

Proceedings  Where  the  company  and  the  contract  are  both 

and  company^   foreign   judgment    may  be    obtained    in    the    locus 
foreism.  contractus,  and  then   proceeded   on  in   the  English 

courts  (^'),  and  a  winding-up  order  may  be  obtained 
against  a  registered  company  even  though  the  per- 
sons^ property,  management,  and  directorship  be 
abroad,  provided  that  it  is  a  company  which  at  the 
outset  contemplates  some  description  of  business 
in  this  country,  even  although  in  substance  all  its 
operations  may  be  abroad  (/). 


{d)  Parken  v.  Royal  Exchange^  8  C.  S.  C.  (2nd  series)  .365. 

(e)  Mackie  v.  European  Co,  21  L.  T.  N.  S.  102,  17  W.  R.  987. 

(/)  RmsiUr  v.  Trafalgar  Life ,  27  Beav.  377. 

{£)  Kelly  V.  L<mdtm  and  Staffordshire  Co.,  i  CabaM  &  Ellis  47. 

(/<)  Albion  Insurance  v.  Mills,  3  Wilson  &  Shaw  (Sc.)  218,  233, 
I  D.  &  CI.  (H.  L.)  242. 

(*)  Same  case,  followed  in  St.  Patrick  Co,  v.  Brehner,  8  C.  S.  G. 
(I at  series)  51. 

(k)  Which  can  now  be  done  under  R.  S.  C.  1883,  Ord.  iii.  r.  6,  and 
Ord.  xiv.  Grant  v.  Easton,  53  L.  J.  Q.  B.  68,  49  L.  T.  N.  S.  645,  32 
W.  R.  239. 

(/)  Bulkeley  v.  Schvt:,  L.  R.  3  P.  C.  764.  Batt^man  v.  Serrice^  6 
App.  Gas.  386,  50  L.  J.  P.  G.  41,  44  L.  T.  N.  S.  436.  Princess  of  Revss 
V.  Bos,  L.  R.  s  H.  L.  176,  40  L.  J.  Ch.  655,  24  L.  T.  N.  S.  641,  reported 
also  as  Re  General  Land  Credit  Ch.,  5  Ch.  App.  363,22  L.  T.  N.  S.  454, 
18  W.  R.  505. 
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It  has  been  laid  down  by  the  Irish  Courts  that  a 
company  which  holds  an  office  in  a  foreign  country 
for  the  receipt  of  premiums,  where  the  entire  con- 
tract is  made  and  where  the  office  is  still  open  for 
future  contracts,  does  by  such  contract  enter  into  an 
engagement  that  for  all  purposes  of  suit  their  office 
shall  be  deemed  their  dwelling-house  (m).  Formal 
completion  of  the  contract  at  the  head  office  will  not 
make  any  difference,  as  the  holding  open  office  is  an 
undertaking  that  the  office  is  to  be  deemed  their 
residence,  not  only  for  receipt  of  premiums,  but  also 
for  enforcing  the  contract  (n).  But  as  before  men- 
tioned an  action  has  been  brought  in  England  on  a 
policy  granted  by  an  English  com{)any  (through  a 
broker)  in  Minnesota  (0),  and  in  New  York  State  on 
a  policy  there  granted  on  property  in  Canada  (  p). 

Substituted  service  has  been  allowed  on  an  agent  service  of  vrrit 
in  Dublin  of  an  English  company  who  had  received  ^^  «o™P»"y- 
some  of  the  premiums  for  them,  the  company  refusing 
to  appear  in  Ireland  and  requiring  suit  in  England  (q). 
But  under  Rules  of  Court  (r)  a  policy  effected  in 
England  with  a  Scotch  or  Irish  company  cannot  be 
sued  on  here  even  if  the  contract  is  made  at  the 
company's  office  here  ;  for  there  is  no  power  to  allow 
service  of  a  writ  out  of  the  jurisdiction  in  actions  for 
breach  of  contract  under  Ord.  xi.  r.  8,  where  the 
defendant  is  domiciled  in  Scotland  or  Ireland  (s). 

When  a  company  with  head  office  in  England  was 

(m)  Moloney  (^JSxar.)  y.  Tulloch,  1  Jones  (Ir.  Ex.)  114.  Kelly  v. 
LofuUm  and  Staffordshire^  I  Cabab6  &  Ellis  47. 

(«)  Same  case.  And  see  Welsh  v.  Reynolds^  3  Ir.  Law  Rec.  N.  S. 
105. 

{o)  Kelly  V.  London,  and  Staffordshire  Fire^  i  Cabab6  k  Ellis  47. 
Lycoming  Co,  v.  Ward^  90  111.  545. 

(p)  Equitable  Life  Co.  v.  Perranlt,  26  Lr.  Can.  Jur.  382. 

(q)  M'Cullaghy,  Yorkshire  Insurance  Gt,  (1838),  i  Crawford  &  Dix 
(Ir.  Circ.  Rep.)  264.  Kelly  v.  London  and  Staffordshire  Fire,  i  Cabab^ 
&  Ellis  74. 

(r)  R.  S.  C.  1883,  Ord.  xi.  r.  i  (e). 

(»)  Lenders  V,  Anderson,  12  Q.  B.  D.  50,  53  L.  J.  Q.  B.  104,  49  L.  T. 
N.8.  537,  32  W.  R.  230.  Jones  y,  Scottish  Suitable,  17  Q.  B.  D.  421. 
Watkins  v.  Scottish  Imperial,  23  Q.  B.  D.  285. 
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sued  in  Ireland  and  served  in  England  in  accordance 
with  the  Irish  practice,  and  failed  to  appear,  the 
vahdity  of  a  judgment  by  default  in  Ireland  was  held 
not  to  be  affected  by  proof  in  English  courts  that  the 
service  was  invalid  (t).  The  Court  will  allow  pro- 
jndfirment.  cooding  ou  the  foreign  judgment  under  Ord.  xiv.  of 
the  Rules  of  the  Supreme  Court,  1883  (u). 

Judgments  obtained  by  or  against  insurance  com- 
panies in  one  part  of  the  United  Kingdom  are  enforce- 
able in  any  other  part  of  the  kingdom  in  conformity 
with  the  provisions  of  the  Judgment  Extensions  Act, 
1880  (ic). 

(t)  Sh^eley  v.  Profemonal  Life,  27  L.  J.  C.  P.  233  (Ex.  Ch.  1857). 
(«)  See  R.  S.  C.  1883,  Ord.  iii.r.  6.   Grant  v.  Eastan,  53  L.  J.  Q.  B. 
68, 49  L.  T.  N.  S.  645,  32  W.  R.I239. 
(x)  31  &  32  Vict  c.  54. 
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CHAPTER  XXIV. 

AGENTS. 

All  insurance  partnerships  or  corporations  must,  by  Agcnt« 
their  very  nature,  act  through  agents  (a).  But  the  SS^J^U's.*^  *" 
powers  of  those  agents  vary  considerably.  The  acts 
of  the  managers  or  directors  or  governing  body  of  an 
insurance  corporation  are  binding  on  the  corporation, 
unless  they  exceed  the  powers  of  the  corporation  as 
declared  by  the  instrument  constituting  it,  or  the 
particular  powers  by  such  instruments  accorded  to 
the  managing  body. 

But  such  companies  have  also  many  subordinate 
agents,  whose  powers  are  variously  limited,  and  who, 
while  they  cannot  any  more  than  the  managing  body 
bind  the  corporation  by  an  infringement  of  the 
articles  of  its  constitution,  are  still  further  disquali- 
fied from  many  acts  by  the  limitations  of  the  authority 
given  to  them  by  the  managing  body  (b). 

Persons  dealing  with    insurance  companies  will  Powers  oi 
be  deemed   to  have  notice  of  the  powers  of  their  p^J^^S  **^be 
managers,  whatever  the  mode  in  which  the  company  i™®^^- 
is  constituted,  so  far  as  the  constitution  of  the  com- 
pany defines    and    limits  the  same.      But   merely 
directory  provisions  therein,  which  are  only  for  the 
guidance  of  the  directors,  do  not  concern,  and  will 
not  affect,  persons  dealing  with  the  company  (c). 

And  it  is  good  law  that  "  the  powers  of  a  general  Authority  of 

general  ag^ent. 

[a)  Montreal  Ajumrance  v.  M'Oillirray,  13  Moore  P.  C.  87,  8  W.  R. 
165.     Brice  Ultra  Vires  (2nd  ed.)  42. 

(b)  Boyal  BritUh  Bank  v.  Turqunnd.  6  £.  &  B.  327,  25  L.  J.  Q.  B. 
317  (Ex.  Ch.). 

(e)  Agar  v.  Athenfeum,  3  C.  B.  N.  S.  725,  27  L.  J.  C.  P.  95, 
6  W.  R.  277.     Prifice  of  Wales  Co,  v.  Same,  31  L.  T.  0.  S.  149. 
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General  agent 
not  authorized 
to  promise 
policy. 


Company 
adopting 
contract  can- 
not deny 
agency. 


Kcpresonta- 
tlons  of  agent 
bind  company. 

Anawen  by 
agimt  for 
aaHurc<l. 


agent  are  primd  facie  co-extensive  with  the  business 
entrusted  to  his  care,  and  will  not  be  narrowed  by 
limitations  not  communicat-ed  to  the  person  with 
whom  he  deals  "  (d)  except  on  some  such  ground  as 
the  notice  which  persons  dealing  with  a  company 
must  be  taken  to  have  of  such  powers,  where  they 
are  conferred  by  statute  or  other  instrument  consti- 
tuting the  company. 

General  agency  does  not  give  an  authority  to 
insure  or  impose  any  duty  to  do  so(<;).  It  is  not 
within  the  ordinary  duty  of  an  insurance  agent  to 
undertake  to  grant  a  policy,  and  such  an  under- 
taking win  not  bind  the  company  unless  the  agent 
was  specially  authorized  (/). 

But  where  a  company  issues  a  policy  in  pursuance 
of  a  contract  made  by  one  assuming  to  be  its  agent, 
it  is  estopped  from  denying  the  agency,  and  is  bound 
not  only  by  the  contract  appearing  on  the  face  of  the 
policy,  but  by  that  actually  made  by  such  agent  (g). 

The  representations  of  an  agent  having  authority 
to  solicit  insurances  and  receive  proposals  bind  the 
company  (A);  and  where  an  agent  of  the  insurer 
writes  the  answers  of  the  assured  for  him,  the 
assured  is  presumed  to  have  read  such  answers 
before  signing  them.  But  if  the  agent  puts  his 
own  construction  on  facts  stated  by  the  assured, 
and  deduces  an  erroneous  answer,  which  he  writes 
down  assuring  the  applicant  that  it  is  the  proper  one 
on  the  facts  stated,  and  the  one  the  insurer  wants, 
the  insured  is  not  precluded  by  his  warranty  fiom 


(d)  Inguraiuse  Co,  v.  Wilkifison,  13  Wall.  (U.S.)  222.  Oaley.  Lacit^ 
9  Q.  B.  730,  16  L.  J.  Q.  B.  119.  Shannon  v.  Gore  District  AftttMol,  2 
U.C.  (App.)  396.     Hastings  Mutual  Co.  v.  S/uinnvn^  2  Canada  394. 

(e)  French  v.  Backhouse,  $  Burr.  2728. 

(/)  Linford  v.  Pritrinrial  Horse  and  Cattle  Co,,  34  Beav.  291,  10 
Jur.N.  S.  1066,  II  L.  T.  N.  S.  330 

{g)  Ahrafiam  v.  Xorth  Oemtan  Ins.  Co,,  40  Fed.  Rep.  717. 

(A)  Splints  V.  Lefetre,  11  L.  T.  N.  S.  114.  Henderson  v.  Trardlert, 
4'c,,  65  Fed.  Rep.  438. 
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showing  the  circumstances  under  which  the  answer 
was  made  (i). 

The  general  authority  given  to  the  agent  of  %n  oeneni  agent 
insurance  company  extends  to  the  making  of  con-  JJ^^^S^^' 
tracts  by  writing  (k).  But  a  local  agent  with  authority  Local  aij^nt 
to  issue  and  deliver  policies  and  to  collect  premiums  ^"of  i^"^" 
has  no  authority  to  waive  proof  of  loss  (Z). 

Ikl  credere  agents,  who  are  commissioned  to  insure,  Dei  credere. 
may  insure  as  owners,  and,  if  sued  for  premiums  in 
case  of  a  loss,  can  set  off  the  amount  of  the  policy  (m). 
But  if  they  describe  themselves  in  the  policies  as 
agents,  though  they  may  be  liable  for  the  premiums, 
they  are  not  liable  as  insurers  (n). 

If  the  general  agent  of  a  company  makes  an  unwise 
contract  for  them,  or  is  satisfied  with  answers  in  pro- 
posals which  ought  not  to  have  been  deemed  satis- 
factory, in  these  and  many  more  supposable  cases 
(collusion  on  the  part  of  the  person  seeking  insurance 
being  out  of  the  question)  the  company  will  be  clearly 
bound,  because  in  all  the  supposed  cases  the  agent 
would  be  acting  within  the  scope  of  the  authority 
which  the  company  held  him  out  as  possessing  (0). 

If  an  agent  acts  so  as  to  bind  his  company,  and  AgontdiB- 
does  so  in  disobedience  of  orders,  he  will  be  liable  to  hinwo"f  itowt!^' 
the  company  for  the  loss(p). 

If  a  general  agent  gives  grace  for  the  payment  of  General  agent 
overdue  premiums,  the  company  will,  it  seems,  be  JJ^^forwinff 

^^^^^ ^ premiums. 

(i)  Xew  York  Life  v.  Fletcher^  lo  Davis  (Sup.  C't.  U.S.)  519.  Mntnal 
Benefit  Life  v.  Uobimon,  58  Fed.  Rep.  723. 

(A)  Dar'ieti  v.  National  Fire,  ^'c,  Co.  (1891),  A.  C.  485,  65  L.  T. 
56a  60  L.  J.  P.  C.  73. 

{I)  IfarrUon  v.  Hartford  Fire,  59  Fed.  Rep.  732.  Oervwng  v. 
Metropolitan  Life^  60  Hun.  N.  Y.  429. 

(//#)  IVien/iolt  v.  Roberts,  2  Camp.  N.  P.  586.  Ktigfer  v.  JSfcw«w, 
2M.&S.  112. 

(«)  Bakitry.  Langhor-n,\  Camp.  396. 

{0)  Montreal  Aatttranee  Co.  v.  M'Gillivray,  13  Moore  P.  C.  87-124, 
8  W.  R.  i6s. 

{p)  Washington  Fire  and  Marine  v.  Chenehro,  35  Fed.  Rep.  477. 
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bound,  and  if  not  bound,  if  the  directors  receive 
the  agent's  accounts  with  the  entry  of  acceptance  of 
overdue  premiums  without  objection,  they  will  ratify 
his  act  {q). 

General  ageot  But  cvcn  a  general  agent  cannot  extend  time  for 
^e  torpt^nff  payment  of  premiums  in  the  face  of  a  condition  in 
S^ere^c^di-  *'^®  policy  that  no  waiver  of  any  condition  shall  be 
tion  to  con-  valid  uulcss  made  at  the  head  office  and  signed  by 
^^'  an  officer  of  the  company  (r). 


If  the  company  is  a  foreign  company,  its  general 
agents  must,  for  the  purpose  of  receiving  premiums, 
be  regarded  in  the  same  light  as  the  company  itself, 
and  knowledge  and  information  brought  home  to  such 
agents  is  the  same  as  if  made  and  brought  home  to 
the  company  itself  (s). 

It  is  not  within  the  power  of  directors  of  an  in- 
cim^ton^^  surance  company  to  agree  with  an  agent  (i)  for  con- 
tinuance of  payment  to  him  after  retirement  from 
the  agency  of  a  commission  on  premiums  on  policies 
effected  through  him  and  in  force  at  his  retirement, 
if  there  is  no  condition  that  he  shall  continue  in  the 
agency  for  a  stipulated  time,  nor  that  the  commission 
shall  cease  if  the  premiums  cease  to  be  paid ;  or  (2) 
for  allowance  of  commission  on  premiums  to  his  wife 
and  children  after  his  death  during  the  agency  {t). 


General  a^nt 
of  foreign 
company  fully 
repreMncs 
company  as  to 
receiving 
premlnma. 


Agreement  by 


a^rcnt  after 
agency  ceased, 


Director 
appointed  to 
M'lcct  agents 
at  a  com- 
mission. 


An  agreement  appointing  a  director  of  a  life-assur- 
ance company  to  select  agents  and  medical  referees 
for  the  company,  the  director  to  be  paid  a  commission 
on  policies  effected  is  not  a  contract  of  service  within 
the  exceptions  to  s.  29  of  the  Joint-Stock  Companies 

{q)  Moffat  V.  Reliance  Mutual  Life,  45  U.  C.  (Q.  B.)  561.  yeiU 
V.  Union  Mutual  Life,  45  U.  C.  (Q.  B.)  593- 

(r)  Marcin  v.  Unirergal  Life,  39  Am.  Rep.  657,  85  N.  Y.  278. 

(t)  WiUan  y.  Genesee  Mutual,  16  Barb.  (N.  Y.)  511.  CampheU 
V.  National  Insurance  Co,,  24  U.  C.  (C.  P.)  133,  144.  Moffat  v. 
Reliance  Mutual  Life,  45  U.  C.  (Q.  B.)  561. 

(t)  Lewine's  Case,  ReUly(Alb.  Arb.)  174,  15  S.  J.  828.  M'aure'e 
Claim,  5  Ch.  App.  737,  39  L.  J.  Ch.  685,  23  L.  T.  N.  8.  685,  18  W.  R. 
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Act  (7  &  8  Vict.  c.  no),  which  enacts  that  all  con- 
tracts between  directors  and  companies  in  which  the 
director  is  interested  are  void.  Consequently  such 
agreement  is  void,  and  such  director  can  recover 
nothing  on  it  (u). 

By  the  Joint-Stock  Companies  Act,  1862,  s.  57,  a 
director  vacates  his  office  if  he  is  concerned  in  or 
participates  in  the  profits  of  any  contract  with  the 
company. 

If  a  director  makes  a  contract  in  fraud  of  the  com-  contmot  by 
pany  with  a  person  cognizant  of  the  fraud,  such  a  JJJ^^^*^ 
contract  is  void  even  in  the  hands  of  an  assign  for  «)mi»ny  void 

^  agalDHt  pur- 

value  who  is  totally  innocent  of  the  fraud  {x).  chwer  for 

valne. 

The  large  powers  given  to  insurance  agents  in  the  Larger  powers 
United  States,  where  in  many  cases  they  represent  A,^^'^t^n 
their  companies  for  all  the  purposes  of  an  insurance  England- 
business,  and  can  therefore  bind  them  to  an  almost 
unlimited  extent  within  the  scope  of  such  business, 
render  the  American  cases  generally  unsafe  guides  in 
this  country,  where  powers  of  a  much  more  limited 
character  are  given  to  the  local  agents  of  insurance 
companies  (y). 

Where  an  agent  is  held  out  as  having  authority,  no  ostensible 
private  instructions  can  prevent  his  acts  within  the  ^^^S^^".°' 
scope  of  that  authority  from  binding  his  principal ;  f^y^^jo^^ 
where  his  authority  depends,  and  is  known  by  those 
dealing  with  him  to  depend,  on  written  mandate,  it 
may  be  necessary  to  produce  or  account  for  the  non- 
production  of  that  writing  in  order  to  prove  what  was 
the  scope  of  the  agent's  authority  (z). 


(ir)  PiHtle  V.  Xational  Provincial  Life^  27  L.J.  Ex.  219. 

{jt)  AtheruBum  Life  A$9uranc^  v.  Piwlrt/y  3  De  G.  &  J.  294,  28  L.  J. 
Ch.  119,  I  Giff.  102,  5  Jur.  N.  S.  129. 

(y)  Western  Atsuroiice  Co.  v.  Prorincicly  26  Grant  (U.  C.)  561. 
Offfiung  V.  Metropolitan  LifPj  60  Hun.  N.  Y.  429. 

(z)  yational  Bolirian  Xarigation  Co.  v.  Wilson^  5  App.  Cas.  176, 
209, 43  L.  T.  N.  S.  60,  per  Lord  Blackburn.  Montreal  Aswrance  v. 
M'aillirray,  13  Moore  P.  C.  87,  121,  8  W.  R.  165. 
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Extent  of 
authority  of 
agent  without 
special 
instructiouB. 


Mistaken 
instructions. 
Company 
bound. 


An  agent  who  answered  an  advertisement  for 
agents  to  represent  an  insurance  society,  and  received 
a  reply  that  the  directors  had  appointed  him  agent, 
but  got  no  special  instructions  as  to  the  nature  of 
his  duties  or  the  extent  of  his  authority,  and  no 
directions  as  to  receiving  or  refusing  notices  of  with- 
drawal, or  as  to  transmitting  information  thereof  to 
headquarters,  was  held  by  Vice-Chancellor  Wood  a 
suflScient  agent  for  the  purpose  of  receiving  such 
notice,  so  that  notice  to  him  would  be  notice  to  the 
company,  and  the  person  who  had  given  such  notice 
was  held  entitled  to  be  struck  off  the  list  of  share- 
holders (a). 

Where  an  authorized  agent  to  whom  notice  is  given 
is  also  solicitor  to  the  party  giving  it,  and  receives 
the  notice  as  such  solicitor  for  tbe  purpose  of  trans- 
mitting it  as  agent,  the  notice  is  effectual  in  both 
capacities,  and  the  company  are  bound  though  the 
notice  be  not  in  fact  sent  to  them  by  their  agent  (b) 

A  mere  casual  notice  will  not  suffice ;  it  must  be 
notice  to  the  agent  as  agent  (c)  in  the  course  of 
business  (d). 

An  agent  may  bind  his  company  by  acting  on  in- 
structions erroneously  delivered,  and  a  company  have 
been  held  boimd  by  an  adjustment  effected  by  an 
agent  instructed  by  telegram  to  decline,  which  word 
was  in  transmission  altered  into  "  decide  "  (e),  that 
giving  him  ostensible  authority  to  do  what  he  did. 

If  a  clerk  of  the  company  gives  a  receipt  for  a 
premium,  they  will  be  bound  even  if  no  policy  had 
been  issued  at  the  time  of  fire  (/). 

{a)  Hawthvrne's  Case,  31  L.  J.  Ch.  625. 

\h)  Gale  y.  Lewi*,  16  L.  J.  Q.  B.  119,  10  W.  R.  572. 

\c)  Edwards  v.  Martin,  I  Eq.  121,  35  L.  J.  Ch.  186,  13  L.  T.  N.  S. 
236,  14  W.  R.  25.     Oale  v.  Letois,  9  Q.  B.  730. 

{d)  North  British  v.  HalUtt,  7  Jur.  N.  S.  1263, 9  W.  R.  88a  Have- 
thome^s  Case,  anvra, 

{e)  Prorincial  Co,  v.  i?oy,  2  Stephens  Quebec  Digest,  400. 

(/)  Pari  V.  Scottish  Imperial  Co,,  2  Stephens  Quebec  Digest  41a 
Duval  V.  Northern  Co.^  do.  410. 
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Although  an  agent  cannot  delegate  his  authority,  Agent  acting 
there  are  many  things  which  he  may  do  through  a  I^S^^^ut. 
sub-agent,  and  which  are  valid  when  so  done;  for 
example,  where  a  proposal  for  a  life  policy  was 
accepted  on  behalf  of  an  insurance  company  by  their 
agent  abroad,  who  acted  in  the  transaction  through 
the  medium  of  a  sub-agent,  and  the  premium  was 
paid,  it  was  held  binding  on  the  company,  although 
the  agent  had  no  authority  to  appoint  a  sub-agent  {g). 

Where  a  company  by  its  agent  receives  money  for  company 
an  insurance,  and  a  fire  happens  before  a  poUcy  is  Sa!Jent^wher© 
issued,  the  company  will  be  liable,  even  though  the  {^^*^°  ^ 
insured  intended  to  insure  in  another  office,  and  in-  another  office, 
advertently  accepted  the  receipt  supposing  it  to  be 
the  receipt  of  such  other  office.     Thus  W.,  as  agent 
of  the  Commercial  Union  Company,  accepting  an  in- 
surance by  M.  in  that  office,  W.,  without  M.'s  know- 
ledge, ceased  to  be  such  agent  and  became  agent  for 
the  European  Company,  and,  on  M.*s  application  for 
a  fresh  policy,  W.  gave  him  a  printed  receipt,  filled 
up  for  a  policy  for  a  month,  until  a  regular  policy 
should  be  made  out.     M.  did  not  at  first  discover 
that  the  receipt  was  on  behalf  of  the  European  Com- 
pany, but,  when  he  did,  he  wrote  to  W.,  saying  he 
should  require  to  be  satisfied  of  their  respectability 
and  standing.     Before  any  policy  was  made  out,  the  - 
premises  were  burnt,  and  the  European  office  refused 
to  pay,  but  M.  was  held  entitled  to  recover  (A). 


but  the  premium  only  credited  to  the  agent  in  the  J^^l'™*'' 
books  of  the  applicant,  the  company  cannot  be  made  jompjny  pot 

,.*^*  1      ^       •  i.  .       .  .  _  bonnd  to  taBU 

to  issue  a  policy  or  pay  on  the  footing  01  its  issue,  if  poUcy. 
prepayment  of  premium  is  a  condition  precedent  and 
there  be  no  proof  that  credit  was  intended  (i),  and 

{§)  Bamter  v.  Trafalgar  Life  Co.^  27  Beav.  377.    International 
2  nut  Co,  V.  Norwich  Union^  71  Fed.  Rep.  81. 
(A)  Mackie  v.  European  Co.,  21  L.  T.  N.  S.  102,  17  W.  R.  987. 
(i)  Walker  v.  Pronneiah  7  Grant  (U.  C.)  137,  8  Grant  (U.  C.)  217. 

2  G 
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Written 
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a^ent  whose 
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account 

overdrawn 

sufflcient. 


the  sending  of  a  receipt  by  the  agent  without  actual 
receipt  of  the  money  will  not  complete  such  a  con- 
tract. The  receipt  is  a  "  mere  acknowledgment  in 
abeyance  "  (k). 

A  man  who  is  and  is  known  to  be  an  agent  only 
for  effecting  insurances  by  policy  on  payment  of  a 
premium  cannot  effect  a  parol  insurance,  nor  dispense 
with  prepayment  of  premium  ;  and  if  he  does  such 
acts  they  will  not  bind  the  company  (I),  but  will  be 
ultra  vires  and  void  as  not  being  within  the  scope  of 
his  authority.  Where  a  premium  due  was  paid  by 
cheque  to  B.,  an  agent  of  the  insurers  authorized  to 
receive  premiums,  and  the  cheque  was  credited  to 
B/s  account,  which  was  overdrawn,  this  was  held  pay- 
ment to  the  company,  and  the  company  could  not 
either  avoid  the  policy  or  maintain  an  action  for  the 
premium.  The  cheque,  of  course,  was  honoured  (m), 
and  an  agent,  of  course,  is  only  bound  to  hand  over 
an  equivalent,  not  the  money  received  (n). 

An  insurance  agent's  authority  does  not  empower 
him  to  grant  an  insurance  in  his  own  favour  binding 
on  his  principals,  even  if  it  be  a  second  insurance, 
and  the  prior  policy  has  been  granted  with  the 
express  sanction  and  approval  of  the  company.  His 
business  is  to  represent  the  insurance  company  in 
dealing  with  others.  In  insuring  himself  he  would 
have  to  act  in  two  capacities  (p). 

Agtnt  cannot  Evcu  whcrc  an  agent  is  allowed  to  insure  himself 
a^iMt'^fl^"  with  the  company  for  which  he  is  agent,  he  cannot  so 
beyond  insuro  for  a  sum  exceedinsf  the  limit  fixed  by  the 

company's  i        e  ^y  ,     v  * 

limit.  rule  of  the  company  (p). 


Agent  insuring 
himselt 


(A)  8  Grant  (U.C.)  219,  per  Robinson,  C.J. 

(/)  Montreal  Assurance  Co,  v.  M'Gillivray^  13  Moore  P.C.  87,  124. 
8W.R.  165. 

(wi)  Etna  Life  Co,  v.  Green,  38  U.  C.  (Q.  B.)  459. 

(«)  See  Bridges  v.  Garrett,  L.  R.  5  C.  P.  451,  39  L.  J.  C.  P.  251, 
22  L.  T.  N.  S.  448,  18  W.  R.  815. 

{0)  White  V.  Lancashire  Insurance  Co,,  27  Grant  (U.  C.)  61. 

ijf)  Tkcher  v.  Provincial  Insurance  Co.,  7  Grant  (U.  C.)  122. 
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If  an  agent  takes  an  assignment  of  a  policy,  and  A<;ciit  taking 
credits  the  company  with  the  premiums  after  forfei-  onwiiT^Twid 
ture  has  occurred,  the  policy  will  be  invalid,  but  an  ««^"**nff 

'  -t         J  ^  '       ^  company  with 

action  will  lie  at  law  for  their  return  if  the  forfeiture  premiunui 

n  1  •  \  after  for- 

Ifi  enforced  (5).  feitnre. 

An  authorized  agent  of   an  insurance  company  Agent  taking 
received  and  accepted  an  application  and  negotiated  w^hi^hT^ 
an  insurance  as  agent  for  the  company  on  property  J^^^j*^,^. 
of  which  he  was  one  of  the  owners,  and  communicated  closing  such 
the  transaction  to  his  principals  without  disclosing  ^"I^iir**  ^ 
his  interest,  and  on  receiving  the  policy  handed  it  to 
the  person  named  in  the  policy  as  being  assured 
thereby.     The  policy  was  on  that  ground  held  void, 
and,  the  contract  being  one,  other  interests  fell  too  (r). 

There  seems  to  be  some  authority  for  saying  that  communica- 
the  communications  between  the  insurers  and  their  li^J^'an?" 
affent  are   privileged  if  they  form  part  of  the  pre-  "^f^.V  "^^^^ 
limmary   mvestigation  of   the  insurers  made  with 
reference  to  the  case  (5). 

An   agent  for  two  insurance   companies  having  Agents  for 
authority  from    one  to  accept  marine  risks  to  an  S^°e*^^ er^to* 
amount  not  exceeding  $5000,  accepted  a  marine J^J^^^^^^jJ® 
risk  for  $7700  in  favour  of  that  company,  but  re- 
insured for  $2700  in  the  other,  and  directed  a  clerk 
to  enter  a  memorandum  to  that  effect  in  the  books 
of  the  second  company,  but  gave  no  notice  to  that 
company  until  after  a  loss  occurred.    The  re-insuring 
company  was  held  not  entitled  to  recover  back  the 
amount  of  re-insurance  which  had  been  paid  by  the 
agent  on  a  loss,  without  proof  that  the  agent  acted 
mold  fide  in  effecting  the  re-insurance,  or  did  not 
conform  to  the  rules  of  his  principals  known  to  the 
re-assured  (t). 

{q)  Butteed  v.  Wett  of  England  Co,y  5  Ir.  Ch.  553. 

(r)  Ritt  V.  Washington  Marine^  41  Barb.  (N.  Y.)  353. 

(s)  Pacijic  Mutual  Co.  v.  Butters^  17  Lr.  Can.  Jur.  309.  ^qq  Baker 
V.  L,  8.  W.  E„  L.  R.  3  Q.  B.  91,  37  L.  J.  Q.  B.  53,  16  W.  R.  126. 
Orant  v.  Etna  Co,^  1 1  Lr.  Can.  Rep.  128. 

if)  Canada  Insurance  Co,  \.  Western  Insurance  Co.^26QTWii(^,Q,) 
264. 
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Settlement  of 
preminms  in 
monthly 
aooonnt 
between  two 
agents. 


CoxartM 
Inclined  to 
support 
ininnnoe, 
though  loeal 
agent  not 
strictlj  within 
authority. 


Agreemeut  to 
grant  policy 
may  be 
spedflcally 
performed. 


A  practice  of  the  agents  of  two  companies  to  effect 
re-insurances  without  immediate  payment  of  pre- 
miums, but  on  a  monthly  balance  of  accounts  un- 
sanctioned by  the  company,  and  whereof  they  had  no 
notice,  this  re-insurance  account,  not  being  sent  up 
to  headquarters,  is  not  binding  on  the  companies  (u). 

Fire  and  life  assurances  are  carried  on  to  an 
enormous  extent  through  local  agencies,  and  not  by 
direct  dealings  with  the  officers  of  the  companies  at 
their  headquarters  (x).  It  is  consequently  of  the 
highest  importance  to  those  dealing  with  such  agents, 
and  the  Courts  are  inclined  to  insist,  that  the  assured 
should  not  run  the  peril  of  the  agent  neglecting 
strictly  to  perform  his  duty  (y).  For  if  a  policy  is 
to  be  held  vitiated  because,  in  a  manner  of  which 
the  assured  is  ignorant,  the  agent  goes  beyond  his 
authority,  no  insurance  effected  through  an  agent 
would  be  safe  (z).  In  America,  however,  the  Courts 
have  gone  so  far  as  to  hold  that  where  the  insurance 
agent  wrote  out  the  particulars  of  a  proposal,  and 
made  a  false  representation  as  to  the  facts  of  which 
the  assured  told  him  the  truth,  the  assured  could 
not  prove  his  parol  statement  as  against  the  written 
falsehood,  and  could  not  therefore  enforce  the 
policy  (a).  The  agent  doing  this  was,  however,  by 
stipulation,  the  agent  of  the  assured. 

Specific  performance,  it  would  seem,  may  be  had 
of  an  agreement  to  grant  a  policy  of  assurance,  pro- 
vided that  the  agreement  be  made  on  behalf  of  the 
company  by  an  agent  properly  qualified  to  do  so  and 
acting  within  the  scope  of  his  authority.     But  an 


(m)  Western  Assurance  Co.  v.  Provincial  Insurance  Co,^  26  Grant 
(U)C.>56i. 

(x)  Mackie  v.  European  Co.,  21  L.  T.  N.  S.  102,  17  W.  R.  587. 

(y)  Wing  y.  Harvey,  5  De  G.  M.  &,  G.  265,  23  L.  J.  Ch.  511,23 
L.  T.  0.  S.  120,  18  Jur.  394,  2  W.  R.  379. 

(z)  Mflckie  V,  European  Oik  ,  ubi  supra, 

(a)  Bohrhack  v.  Oermania  Fire  Ins,  Co,,  20  Am.  Rep.  45 1^  462,  but 
see  Swan  v.  Watertoum  Ins,  Co.^  96  Penn,  37.  Planters  Co.  v.  Mtfers, 
30  Am.  Rep.  521. 
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ordinary  local  agent  has  no  authority  to  enter  into  Local  agent 
a  contract  to  grant  a  policy  without  the  sanction  of  ^^^y  to 
the  directors  of  the  company.     He  is  merely  an  i^™"' p<>"cy. 
agent  to  receive  and  submit  proposals  made,  and  to  Powen  of 
inform  the  applicant  of  the  decision  of  the  directors  ***^  ***"'• 
on  his  proposal.     He  cannot  on  receiving  the  pre- 
mium say  with  binding  effect  that  a  pohcy  shall  be 
granted.     And  if  an  applicant  trusts  such  an  agent 
and  pays  him  the   premium   before  receiving  the 
policy,  he  has  no  equity  to  obtain  a  policy.     It  would 
be  otherwise  probably  with  a  renewal  premium  paid 
to  such  agent,  whose  receipt,  unless  otherwise  stipu- 
lated, would  be  a  good   discharge   to  the  assured. 
If  the  premium  gets  to  the  company's  hands,  and 
(from  whatever  reason)  they  are  not  bound  to  issue 
a  policy,  they  must  return  the  premium  (6). 

Power  to  solicit,  receive,  and  report  applications  Authority  to 
will  not  imply  power  to  accept  them  or  bind  the  ^Som  iB*Sot 
company,  his  principals,  by  stating  that  the  right  ^^^^^^ 
attached  at  a  certain  moment  (c).     Such  an  agent 
would  not  earn  his  commission  till  the  company  had 
inspected  the  property,  or  otherwise  decided  on  the 
character  of  the  risk,  and  would,  in  fact,  be  a  mere 
person  employed  to  obtain  business.     Even  if  he  has  Authority  to 
power  also  to  receive  or  remit  premiums,  this  will  not  ^^iSmg 
entitle  him  to  give  credit  for  the  renewal  premium  ^^^ 
beyond  the  time  limited  in  the  policy  (d).  giving  credit. 

The  local  agent  of  an  insurance  company  must  be  company 
treated  as  their  agent  to  communicate  with  persons  ^^t^t 
effecting  insurances,  and  what  he  says  or  does  in  that  "J^^^T*'** 
capacity  within  the  usual  limits  of  such  agency  must 
be  held  binding  on  the  company  (e). 

{b)  Linford  v.  Provincial  Cattle  Co,  ^  ii  L.  T.  N.  S.  330,  5  N.  R.  29, 
10  Jut.  N.  S.  1066,  34  Beav.  291.  Henry  v.  Agricultural  Mutual  In- 
suranee  Co,,  11  Grant  (U.  C.)  125.    i  Lindleyon  Partnership,  248. 

{c)  Stockton  V.  Fireman's  Ins,  Co,,  39  Am.  Rep.  277,  33  La.  Anr.  577. 

(d)  CritchettY,  American  Insurance  Co,,  36  Am.  Hep.  230,  53tIowa 
404,  and  American  cases  there  collected.  Busteed  v.  W,  of  England, 
5  Ir.  Gh.  553..  London  and  Lancashire  y,  Fleming  (1897),  App.  Gas.  459. 

(«)  Penley  v.  Beacon  Ins,  Co,,  7  Grant  (U.  G.)  13a 
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Delivery  to  local  agents  of  notice  of  fire  is  sufficient 
within  a  condition  requiring  notice  to  the  company 
unless  the  policy  otherwise  stipulates  (/). 

Notice  to  a  local  agent  will  be  useless  when  the 
notice  ought  to  bo  given  at  the  head  office  (y). 
Verbal  notice  will,  however,  suffice  if  not  stipulated 
against  (h). 

Notice  to  an  agent  if  he  has  power  (i)  to  receive 
such  notice  will  bind  the  company,  even  though  the 
agent  received  such  notice  in  a  different  capacity,  and 
never  communicated  it  to  his  principals  (fc).  Mere 
knowledge  privately  obtained  by  a  party  connected 
with  the  company  will  not  suffice  (/).  The  notice  as 
regards  fire  policies  need  not  be  in  writing  (m)  unless 
so  stipulated. 

Notice  to  directors  must  be  given  to  them   as 

such  (7t), 

An  agent,  of  course,  cannot  waive  a  forfeiture  (o) 
in  the  face  of  a  condition  in  the  policy  that  it  shall 
not  attach  until  the  premium  is  paid,  and  that 
only  the  president  or  secretary  should  waive  a  for- 
feiture (p). 

But  if  the  directors  receive  premiums  through  a 
local  agent  after  a  forfeiture, the  policy  will  be  valid(}). 

(/)  Peppitt  V.  Kartk  Britiah  and  Mercantile,  I  Rubs.  &Gedd.  (Not. 
Sco.)  219.  BvUerworth  v.  Western  Insurance  Co.,  132,  Mass.  489. 

{g)  Sendrickson  v.  Queen  Insurance  Co.,  31  U.  C.  (Q.  B.)  547. 

(A)  NoHh  British  Insurance  v.  Halletty  7  Jur.  N.  S.  1263, 9  W.  B. 
880. 

(0  Ex  parte  Hennessy,  i  Connor  &Law8on  (Ir.)  559. 

(A)  Gale  v.  Lewis,  9  Q.  B.  730,  16  L.  J.  Q.  B.  119. 

(/)  ThifmpeenY.  Speirs,  13  Sim.  469. 

(w)  Odle  V.  Lewis,  supra,  where  no  written  notice  was  given. 

(«)  Hawthorne's  Claim,  31  L.  J.  Ch.  625, 6  L.  T.  N.  S.  574,  loW.R. 
572. 

(o)  Jacobs  V.  Equitable,  17  U.  C.  (Q.  B.)  35,  18  do.  14,  19  do.  25a 

{p)  Calhoun  V.  Union  Mutual,'  3  Pugsley  &  Burb.  (New  Brunt.} 
13,  23.    Butterworth  v.  Western,  132  Mass.  49. 

(q)  Wingy.  Hartey,  5  De  G.  M.  k  G.  205,  23  L.  J.  Ch.  511,  i8  Jur. 
394.  23  L.  T.  120,  2  .W.  R.  370.  .      . 
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Although,  as  a  rule,  an  agent  cannot  waive  a  for-  waiver  of 
feiture,  it  may  be  done  under  special  circumstances,  i^nt'Sr  ^^ 
as  in  the  following  case: — By  the  non-payment  of^*^^J>' 
renewal  premium  at  the  stipulated  time  a  policy  of  premium, 
life  insurance  became  forfeited.    The  policy  provided 
that  payment,  if  made  when  overdue,  would  not  be 
considered  as  continuing  the  policy  unless  the  insured 
was  in  good  health  at  the  time,  but  by  the  practice  of 
the  company  the  agents  might  receive  payment  of 
such  premiums  and  issue  the  renewal  receipts  within 
thirty  days  after  the  stipulated  time,  provided  the 
insured  was  then  in  good  health.     It  was  held  that  Meaning  of 
the  proviso  as  to  the  insured  being  in  good  health  J^red*"*^ 
did  not  apply  to  his  actual  state,  but  to  the  general  l^°fellitv' 
understanding  of  the  parties  and  their  consequent  w»<i  wairer  by 
action  thereon.     Where,  therefore,  at  the  time  of*^°^' 
paying  the  premium  to  and  the  giving  of  the  receipt 
by  the  agent,  the  insured  had  in  fact  received  an 
injury  which   soon  after  resulted  in  death,  but  it 
clearly  appeared   that   no   danger  was    anticipated 
by  either  the  insured  or  his  medical  attendant,  or 
by  the  company  themselves,  who  had  made  inquiry 
and    had   full  knowledge   of  his  condition,  it  was 
held  that  the  payment  was  good  and  the  forfeiture 
waived  (r). 

The  delivery  of  a  policy  by  a  general  agent  and  the 
acceptance  by  him  of  the  first  premium,  with  know- 
ledge that  the  insured  is  ill,  is  a  waiver  of  a  clause  in 
the  policy  that  no  contract  shall  arise  unless  the 
policy  is  delivered  ''  during  the  good  health ''  of  the 
insured  (s). 

And  where  after  the  death  of  the  assured,  and  with  waiver  by 
knowledge  of  facts  which  might  have  been  pleaded  ^fen^  to 
by  the  company  in  avoidance  of  the  policy,  the  agent  Jjjf™  **" 
who  issued  the  policy  received  from  the  beneficiary 

(r)  Campbell  \,  Natwml  Life  Co^  24  U.  C.  (G.  P.)  133. 
(<)  Ameey,  Manhattan  Co.,  40  Hun.  (N.  Y.)  465.     JCtm  Life  v. 
SmitK,  SSFied.  Bep.  440. 
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the  unpaid  premium,  it  amounted  to  a  waiver  of 
such  defence  {t). 

Condition  that  A  Stipulation  thajb  an  agent  shall  not  waive  any 
^*do^*oS°  conditions  of  the  policy,  unless  the  waiver  be  endorsed 
policy  not  thereon  in  writing,  does  not  apply  to  conditions  to  be 
after  iohh.         performed  after  the  loss  is  incurred  (u). 


What  cougti- 
tntes  waiver 
of  exprcw 
condition. 


Inspector 
cannot  dis- 
pense with 
prohibitory 
conditions. 


Effect  on 
companies  of 
their  agents 
fliling  up 
applications. 


To  constitute  a  waiver  of  an  express  condition  of  a 
written  contract,  there  must  be  evidence  that  the 
subject  matter  of  the  waiver  was  in  the  minds  of  the 
parties  at  the  time,  and  that  it  was  consciously  and 
purposely  done  (x). 

An  inspector  of  risks  cannot  dispense  with  con- 
ditions relating  to  the  keeping  of  prohibited  or  highly 
hazardous  goods  either  at  all  or  largely  in  excess  of 
the  allowable  quantities,  or  to  a  mis-description  of  the 
mode  of 'heating  or  the  precautions  required  in  case 
of  steam  being  used,  or  with  respect  to  chinmeys  or 
stove  pipes,  or  the  deposit  of  ashes,  or  the  proximity 
of  dangerous  places  (y). 

If  in  every  case  the  proposals  for  a  contract  of  in- 
surance emanated  from  the  would-be  assured,  probably 
no  question  could  arise  as  to  the  dealings  of  insurance 
agents  with  such  applications.  But  often  (and  especially 
in  America  and  the  colonies)  the  companies'  agents 
sohcit  insurance  and  fill  in  the  applications  of  the 
assured,  and  much  litigation  has  arisen  and  many  pre- 
cautions have  been  taken  by  the  companies  to  avoid 
the  consequences  of  such  act  on  the  part  of  the  agents. 
In  some  cases  it  is  declared  that  if  the  agent  fills 
in  the  proposal  he  shall  be  deemed  the  applicant's 
agent  (z).     In  others  he  is  privately  forbidden  to  fill 


(0  cotton  T.  Fidelity  and  Ckuual,  41  Fed.  Rep.  506. 

(u)  HarriwH  v.  German- Anieriean^  Jf'C,^  67  Fed.  Bep.  577. 

[x)  Hartford  Fire,  JH'C,  v.  ^ma^/,66|Fed.  Rep.  493.  Meech  t.  Xatiomtl 
Accident  Society,  50  Hun.  N.  Y.  148.  Rice  v.  Fidelity,  J^e„  Q>,, 
103  Fed.  Rep.  427.     See  also  tupra,  p.  192  et  teq. 

iy)  Mason  v.  HaHford  Fire  Cb.,  37  U.  C.  (Q.  B.)  437,  441. 

(.')  yatiyhter  y.  Ottawa  Agency  Insurance  Oo^AZ  U*  ^«  (Q-  B.)  I2I. 
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in  the  proposal.  In  the  former  case  the  insurer  is 
exempted  from  the  liability  for  his  agent's  mistakes 
which  would  otherwise  fall  on  him  (a). 

Even  where  an  agent  is  made  the  agent  of  the 
applicant  for  the  purpose  of  filling  in  the  proposals, 
this  will  not  in  every  case  bind  the  assured  to  what 
the  agent  puts  down.  Thus  where  the  assured,  to  the 
question  of  incumbrances,  began  to  tell  about  a  mort- 
gage, but  was  stopped  by  the  agent,  who  said  this 
was  immaterial,  the  insurances  being  on  chattels,  and 
the  agent  wrote  down  for  an  answer  **None,"  the 
Court  of  Common  Pleas  in  Upper  Canada  held  that 
the  assured  had  made  no  misrepresentation  and 
could  recover  (6). 

A  provision,  in  the  application  and  policy,  that  no 
agent  can  waive  provisions  of  the  pohcy,  will  not 
protect  the  insurance  company  where  the  applicant 
truly  states  the  facts  and  then  answers  according  to 
the  agent's  advice  (c). 

The  authority  of  an  agent  appointed  by  the  general  KOect  of  war 
agents  and  local  board  of  directors  m  the  City  of  New  ^^^^ 
York  of  an  English  insurance  company  was  held  not 
revoked  or  suspended  by  the  existence  of  the  state  of 
war  arising  from  the  secession  of  the  Southern  States. 
But  this  went  on  the  ground  that  the  insurers  were 
domiciled  abroad,  and  the  New  York  board  were 
merely  their  agents  with  a  revocable  authority  (d). 
The  contract  of  agency  was  with  a  principal  of 
neutral   domicile,  and  therefore   unaffected  by  the 

Smoden,  v.  Standard  iMurance  Co,,  44  U.  C.  (Q.  B.)  95. 
BUakeley  y.  Niagara  D'uitrict  Mutual  Fire  Insurance  Co^  16  Grant 
(U.  C.)  198.  Somen  v.  Athenau/n  Co.,  9  Lr.  Can.  Rep.  61,  3  Lr.  Can. 
Jur.  67. 

(a)  Parsant  v.  Bignoldf  13  Sim.  518,  15  L.  J.  Ch.  379,  7  Jur.  591. 
Ex  parte  Forbes  Jt  Co,,  19  Eq.  485,  44  L.  J.  Ch.  761,  23  W.  R.  464. 
See  also  euproy  p.  26  et  eeq. 

{b)  Ashworth  v.  Victoria  Mutual  Ins.  Cb,,  20  U.  C.  (C.  P.)  434. 

(r)  Standard  Life  and  Accident  v.  Fraser,  76  Fed.  Rep.  705. 

\d)  Mobinson  v.  International  Life  Ins,  Co.,  42  N.  Y.  54.    . 
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war  (e).  Payments  of  premiums  to  such  agents  after 
war  begun  would  bind  the  insurers  (/). 

What  inaorsc-        In  England  agents  of  fire  insurance  companies  are 
can"ma^"*^      usually  authorized  to  make  indorsements  on  policies 
in  cases  of 

(a)  Removal  (^). 

(b)  Transfer  of  a  sum  assured  to  a  like  risk. 

(c)  Permission  to  insure  in  another  oflSce. 

(d)  Alteration  of  the  name  of  the  assured  if  it  be 

incorrectly  stated  in  the  policy. 

(e)  Change  of  firm. 

(f)  Notice  of  a  mortgagee's  interest  in  a  policy  or 

of  a  charge  thereon. 

(g)  Marriage,  purchase  (A),  or  gift. 

In  cases  of  sale,  satisfactory  evidence  will  be  re- 
quired of  the  assent  of  the  assured. 

Interim  The  agent  of  an  insurance  company  authorized  to 

J^'Smled^by  ^'  sigu  interim  receipts  for  premiums  cannot  delegate 

agent's  agent,    his  fimctious,  and  if  he  engages  another  person  to 

take  risks  for  him,  interim  receipts  signed  by  the 

latter  do  not  bind  the  company,  unless  by  subsequent 

ratification  on  the  part  of  the  company  or  its  agents  (t). 

Contracts  of  If  an  agent  has  power  to  enter  into  contracts  of 

JJj^JJJ"^^     insurance  which  may  or  may  not  be  approved  at 
generally  v^d  headquarters,  they  are  vaUd  till  receipt  of  notice  of 

until  rejected.      — : — -*  i  #.1  .  -i  1. 

rejection  and  return  of  the  premiums  paid,  and  it 

(e)  Bobifuon  ▼.  International  Life  Ins.  Co.,  42  N.  T.  54.    Setau  t. 
Law,  I  Johnson  (N.  Y.)  i. 

(/)  Martin  v.  International  Life,  62  Barbour  (N.  Y.)  181. 

(g)  Ckalmers  y,  JIfuttuilFire  Co.,,  3  Lr.  Can.  Jur.  2. 

(/<)  Frost  v.  Liverpool,  London^  and  Olohe^  2  Hannay  (New  Bnins.) 

378. 

(f )  SuwHers  v.  Commereial  Union,  6  Canada  (S.  C.)  19.    But  loe 
Bossiter  v,  Trirfalgar  lAfe^  27  Beav.  377. 
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seems  to  make  no  difference  if  the  agent  employs 
sub-agents  in  getting  assurances.  If  he  does,  their 
receipt  for  premiums  binds  the  agent  as  much  as  if 
signed  by  him  (k).  For  though  an  agent  cannot 
delegate  his  authority  to  "another  person,  he  is  en- 
titled to  perform  and  must  perform  a  great  number 
of  his  acts  and  functions  through  the  aid  of  persons 
to  whom  he  delegates  his  authority ;  and  acts  done 
by  such  aid,  if  proper  and  within  the  scope  of  his 
authority,  will  be  his  acts  "  (Z). 

An  insurance  company  may  be  liable  for  the  fraud  company 
of  their  agents  acting  within  the  scope  of  their  "^t.'7rami 
authority,  at  least  to  the  extent  of  the  gains  of  the 
company  obtained  by  the  agent's  act.  This  liability 
seems  to  be  based  on  the  ground  that ''  every  person 
who  authorizes  another  to  act  for  him  in  the  making 
of  any  contract  imdertakes  for  the  absence  of  fraud  in 
that  person  in  the  execution  of  the  authority  given 
as  much  as  he  undertakes  for  its  absence  in  himself 
when  he  makes  the  contract "  (m).  The  agent  and 
principal  will  in  such  a  case  both  be  liable  (n),  and 
the  same  would  be  the  case  if  a  sub  agent  commits 
a  fraud  and  the  agent  profits  by  it  (o). 

But  the  holder  of  a  life  policy  procured  through  poucj  pro- 
the  fraud  of  the  company's  agent  may  not  retain  ^^  ^f 
such  policy  after   knowledge  of  the  fraud  simply  co™p»°>'« 
because  such  knowledge  did  not  come  to  him  until 
after  payment  by  him  of   the  first  premium,  and 
delivery  to  him  of  the  pohcy  (  p). 

No  liability  falls  upon  an  insurance  company  for  company  not 

-J  -  r^..  c   ^^  i.  liable  for  fraud 

fraud  or  misrepresentation  of  the  secretary  or  any  ofag«ntout- 

, ____^ «We  company'M 

bnsincsB. 

(A)  Jtouitftr  V.  Trafalgar  Life  Ch.,  27  Beav.  377,  affd.  on  appeal. 
Mackis  V.  European  fit.,  21  L.  T.  N.  S.  102,  17  W.  R.  987. 

(/)  BoMiiter  v.  Trafalgar  Life  Of.,  27  Beav.  377,  381. 

(/*)  Per   Bramwell,  L.J.,  in  Weir  v.  Be  Z,  3  Ex.  D.  238,  245,  47 
L.  J.  Ex.  704,  38  L.  T.  N.  S.  929,  26  W.  R.  746. 

(a)  Per  Cockburn,  C.J.,  in  same  case,  p.  248. 

{o)  Cullen  V.  HwmtotCt  Trutteee^  4  Macqueen  H.  Ij.  424. 

Ip)  New  York  Life  v,  Fletcher^  117  U.  S.  Rep.  519.       .    . 
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other  agent  outside  the  business  of  the  company  or 
the  ordinary  scope  of  his  duties  (q),  and  knowledge  of 
an  insurance  agent  obtained  otherwise  than  through 
such  agency  does  not  affect  the  company  (r). 

If  an  interim  receipt  be  delivered  by  an  agent 
fully  authorized  thereto  (5),  and  containing  a  promise 
to  issue  a  policy  in  so  many  days  (t),  and  the  insurers 
neither  do  so  in  the  time  nor  refund  the  premium, 
they  will  be  held  bound  as  if  they  had  issued  the 
policy  {u)y  or  be  made  to  issue  the  policy  (x). 

An  insurance  company  cannot  adopt  contracts 
made  by  its  agents  which  are  not  within  the  scope 
of  the  company's  business.  Thus  a  company  formed 
for  life  assurance  cannot  undertake  marine  insurance, 
and  even  if  contracts  of  marine  insurance  are  granted 
and  for  a  time  treated  as  binding,  the  Courts  will 
not  allow  recovery  thereon,  but  will  order  the  pre- 
miums to  be  repaid  or  allow  them  to  be  proved  for 
in  the  winding  up  (y). 

Nor  can  one  company  adopt  the  policies  granted 
by  another  company,  unless  powers  in  that  behalf  are 
given  in  the  deed  of  settlement  and  executed  con- 
formably therewith  (z). 

Company  can  But  whcrc  a  poUcy  is  intra  vires,  so  far  as  the  com- 
contract  wuhin  p^ny  is  conccmed,  though  not  within  the  scope  of  the 
thoogh*b^ond  ^^^^'*  authority,  the  company  can  ratify  the  policy. 

a^nt'8  autho-     — _ . . 

^*  {q)  Partridge  v.  Albert  Life  Co.,  i6  8.  J.  199.     Pinckin  v.  Be€Um 

Ins.  Co.,  C.  A.  (Feb.  1884).  Qiffard  v.  Queen  Ine.  Co.,  i  Hannay  (New 
Bruns.)  452. 

(r)  Union  Xatianal  Batik  v.  German  Ins.  Ckf.,  71  Fed.  Rep.  473. 

(*)  Mead  v.  Daridson,  3  A.  &  £.  303,  309. 

(t)  Machie  v.  European  Co.,  21  L.  T.  N.  S.  102,  17  W.  R.  987. 

(«)  Paterson  v.  Boyal  Ins.  Ckf.,  14  Grant  (U.  C.)  169. 

(J-)  Albion  y.  Mdls  Ins.  Qk,  4  C.  S.  C.  (ist  seriea)  575,  3  W.  ft  8. 
(Sc.)  218,  I  Dow  &  CI.  H.  L.  342.  Christie  v.  SoHh  BritUh  Ins.  (b., 
3  C.  8.  C.  (iBt  series)  519.    JUead  v.  Daridson,  supra^  note  («). 

(y)  Re  Phmni^  Life  Ins.  Co.,  Burgess  and  StocVs  Case,  2  J.  &  H. 
441,  31  L.  J.  Ch.  749,  10  W.  R.  816. 

(z)  Bra  Assurance  Co.,  1  De  G.  J.  k  S.  29,  2  J.  &  H.  400,  I  H.  &  M . 
672,  30  L.  J.  Ch.  137,  3  L.  T.  N.  S.  314, 9  W.  R.  67, 1 1  W.  R.  204, 32a 
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Some  policies  may  be  ratified  by  the  directors — those 
which  they  could  themselves  have  made.  Some  which 
even  they  camiot  ratify  may  be  ratified  by  the  share- 
holders, if,  though  outside  the  authority  of  the  direc- 
tors, they  are  permissible  by  the  constitution  of  the 
insurance  company. 

Where  a  local  agent  agrees  to  grant  a  policy,  re- 
ceives and  remits  the  proposal  and  premium,  and  the 
directors  accept  the  premium,  this  will  amount  to 
ratifying  the  agreement  (a).  In  England  they  are 
bound  under  penalty  to  issue  a  policy  within  twenty- 
one  days  of  jeceiving  the  premium  (&). 

Where  a  policy  has  been  effected  by  an  agent  with-  company  can 
out  authority,  it  may  be  ratified  by  the  principals  even  [^^'^  *"*'' 
after  a  loss  has  happened.    The  rule  is  well  established 
as  to  marine  insurance,  though  it  does  not  accord 
with  the  general  principle  that  ratification  can  only 
be  effectual  when  he  who  ratifies  could  at  the  time 
when  he  so  ratified  have  made  the  original  contract  (c). 
And  there  seems  no  reason  why  the  rule  should  not 
apply  to  insurance  other  than  marine  ;  but  since  it  is 
mainly  based  on  mercantile  custom  and  convenience, 
it  is  somewhat  doubtful  whether  it  would  be  applied 
by  the  Courts  to  insurances  not  purely  commercial. 
This  has,  however,  been  done  in  Canada,  where  it  aatifleation 
has  been  held  that  an  assured  could,  after  loss  by  5^  in  c»iwIh. 
fire,  ratify  a  policy  effected  for  him  in  a  company 
other  than  that  to  which  he  had  applied,  and  the 
analogies  of  marine  insurance  were  followed  (d). 

Where  a  person  not  himself  interested  in  a  thing 
insures  it,  or  directs  its  insurance  on  account  of  (e), 

{a)  Paterson  v.  Royal  Ins,  Co.,  14  Grant  (U.  C.)  169. 

(*)  33  &  34  Vict.  c.  97.  8.  118  (i). 

{c)  Williams  v.  ybrth  China  Insurance  ^.,  i  C.  P.  D.  757, 35  L.  T. 
N.  S.  884. 

{d)  Giffard  v.  Queen  Insurance  Co.,  i  Hannay  (New  Bruns.)  432. 
Ogden  v.  Montreal  Mre  Co.,  3  U.  C.  (C.  P.)  497,  a  very  full  case. 

{e)  14  Geo.  III.  c.  48,  s.  2. 
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or  intends  the  insurance  to  protect  the  interest  of,  a 
R»tiflcation  of  person  really  interested  (/),  the  latter  may  ratify  the 
IXS'J)?  ^^  ^^^  of  *'^®  former,  and  adopt  the  policy  and  take  the 
another.  benefit  thereof  (g) ;  but  if  such  an  insurance  was  not 

on  behalf  of  and  ratified  by  another,  it  would  be  void 

for  want  of  interest  (A). 

A  Danish  ship,  after  an  embargo  had  been  laid  on 
Danish  ships  by  an  Order  in  Council,  but  before  such 
order  came  to  the  knowledge  of  the  captors,  was  cap- 
tured on  speculation  by  a  British  vessel  of  war.  The 
prize  was  insured  by  directions  of  the  captors  in  a 
policy  for  the  benefit  of  all  concerned.  The  CJourt 
held  that  the  policy  enured  to  the  benefit  of  the  King, 
who  had  the  right  to  adopt  and  did  adopt  the  capture, 
and  who  had  by  the  captors  lawful  possession  of  the 
prize,  cmd  who,  if  possession  had  been  wrongfully 
taken,  would  have  been  bound  in  honour  to  make 
restitution  or  compensation  to  the  injured  party  (i). 
If  the  policy  had  been  made  on  accoimt  of  the  cap- 
tors, it  would  have  been  void  for  want  of  interest  {k\ 
since  they  could  only  capture  lawfully  for  the  King, 
or  the  seizure  was  piratical  (/). 

Effect  of  diruc-  And  in  the  same  case  it  was  decided  that  direction 
on^othw?*  ^^  insure  property  on  A.'s  account  does  not  amount 
Accoimt.  to  an  allegation  that  A.  has  interest  in  the  property, 

but  only  to  a  direction  to  insure  for  the  benefit  of 
those  concerned,  and  charge  the  premiums  in  account 
with  the  person  directing  the  insurance.  Such  direc- 
tion must  be  for  those  concerned,  and  within  the 
scope  of  such  an  agent's  agency,  and  in  the  particular 
case  the  agent  was  held  to  be  an  agent  on  behalf  of 
the  Crown,  being  appointed  to  act  by  servants  and 
agents  of  the  Crown  responsible  to  the  Crown  for  the 

if)  Ogden  v.  Montreal  Ins.  Co,,  3  U.  C.  (C.  P.) 497* 

(ff)  Lueena  v.  Crawford,  2  B.  &  P.  269,  I  Taunt.  325.  Wo{f  r. 
Homcastle,  i  B.  &  P.  316.  Stirlifig  v.  Vavgfuin,  ii  East  619.  Rimtk 
V.  Thomson,  13  East  274. 

\h)  Bonth  V.  Thomson,  supra. 

(/)  Same  case,  289,  per  Bayley,  J. 

(&)  lb\d>  (0  Same  case,  p.  284,  per  EUenborough,  C.J. 
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captured  vessel,  and  having  themselves  no  interest  of 
their  own  therein  in  respect  of  which  they  could 
appoint  an  agent  (m). 

Hagedorn  v.  Oliverson  (n)  is  an  extreme  instance  of  iiwurance  for 
the  same  rule.  The  Court  there  decided  that  a  man  oS?  authority. 
had  a  right  to  effect  a  policy  on  the  chance  of  its 
heing  adopted,  certainly  for  those  actually  interested, 
and  possibly  for  those  who  might  subsequently  be- 
come interested,  and  that  a  person  interested,  though 
it  was  purely  optional  with  or  at  most  only  moraUy 
binding  upon  him  to  adopt,  could  by  doing  so  become 
privy  to  the  policy  and  sue  upon  it  (o).  The  man 
who  effected  the  insurance  and  paid  the  premiums 
risked  them,  as  he  was  acting  outside  the  scope  of 
his  agency  (^),  nor  could  he  at  any  time  before  the 
risk  ended  have  recovered  the  premiums  back,  as  the 
insurer  could  have  answered  that  the  persons  bene- 
ficially interested  were  still  entitled  to  adopt  the 
policy  (q). 

In  America  it  has  been  held  that  where  a  ware-  Bailor  entitled 
houseman  covered  by  insurance  his  own  goods  and  '^'i^c^^uout 
others  whereof  he  was  bailee,  he  could  not  defeat  an  ^^  authority, 
action  by  the  bailor  for  a  share  of  the  msurance  on  ncation. 
the  ground  that  he  did  not  authorize  the  policy  or 
know  till  after  loss  that  the  policy  existed,  and  failed 
to  ratify  the  warehouseman's  acts  before  loss  paid  (r). 

But  if  such  an  insurance  does  not  in  the  event  Bailor  cnunot 
cover  more  than  the  loss  suffered  in  respect  of  the  JX^oniy^'*' 
bailee's  own  goods,  the  bailor  will  not  be  entitled  to  cove" 
any  part  of  the  proceeds  of  the  -policy  (s). 

If  an  insurance  agent  agrees  to  grant  a  general  neDcwed 

policy  must 

(m)  This  was  a  case  of  constructive  agency :  i>er  Dampier,  J.,  in  "*   ^ 

Hagedorn  v.  OUrerson^  2  M.  jc  S.  at  493. 

(»)  Ibid.^  per  Bayley,  J.,  492. 

(0)  Same  case,  per  Ellenborough,  C.  J.,  490. 

( p)  Per  Dampier,  J.,  493.  (q)  Per  Bayley,  J.,  492. 

•^  (r)  Home  Jnturance  Co,  v.  Baltimore  Warehouse  Co.^  93  XJ.  S.  (3 
Otto)  527.     Snow  V.  Carr^  61  Ala.  363,  32  Am.  Kep.  3. 

(«)  Dalglish  v.  Buchanan,  16  C.  S«  C.  332,  26  Sc.  Jur.  1 6a 
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totheagrrce-  policy  and  to  renew  the  same,  the  renewal  refers  to 
Si^Da^  ^y.  the  original  agreement,  and  not  to  a  policy  not  con- 
formable to  the  agreement,  issued  but  not  shown  to 
the  assured ;  and  the  insurers,  if  they  have  not  power 
to  grant  a  policy  according  to  contract,  will  be  liable 
in  damages  for  holding  out  that  they  could  (t). 

Agents  for  The  agcuts  for  affecting  policies  and  for  adjusting 

anr^LS^^^  losses  are  not  necessarily  the  same  (u). 

loss  not  same. 

Agent  of  the         The  ageuts  of  the  assured  are  of  two  kinds — 

awarcd. 

(i)  Those  commissioned  by  or  who  undertake  to 
obtain  insurance  for  him. 

(2)  Those  to  whom  he  makes  reference  for  purpose 
of  information  necessary  for  the  guidance  of  the  in- 
surers in  deciding  whether  they  will  or  will  not  issue 
a  policy  (x). 

The  first  class  includes  insurance  brokers  and 
other  persons,  e.g,,  solicitors,  and  those  who  act  for 
others  in  obtaining  policies  (y). 

If  a  party  undertakes  to  procure  or  renew  a  policy 
for  another,  and  proceeds  to  carry  his  undertakings 
into  effect  by  getting  a  policy  underwritten,  but  does 
it  so  negligently  or  unskilfully  that  no  benefit  can  be 
derived  from  the  intended  insurance,  he  will  be  liable 
to  an  action  at  the  suit  of  the  person  for  whom  he 
undertook  the  duty,  even  though  he  received  no 
consideration  for  doing  so  (z),  but  delay  until  the  next 
day  after  receiving  instructions  has  been  held  by  a 
jury  not  negligent  (a). 

(t)  Albion  Im,  Co.  t.  Mills,  3  Wils.  &  Shaw  (Sc.  App.)  218,  i  Dow 
&  CI.  H.  L.  342. 

(«)  See  Iloks«  v.  Amazim  Fire^  51  Mar3'land  512. 

{jt)  See  per  Lord  Campbell  in  WheeUon  v.  Ilardisty,  8  E.  &  B.  232, 
269,  27  L.  J.  Q.  B.  341,  31  L.  T.  303,  6  W.  R.  539,  3  J"r.  N.  S.  1169. 

(//)  Ae  to  their  powers,  see  Xenoi  v.  Wickham,  L.  R.  2  H.  L.  396, 
36  L.  J.  Ex.  313,  16  L.  T.  N.  S.  800,  16  W.  R.  38. 

(r)   Wilkinson  v.  Corerdale,  i  Esp.  75. 

(a)  Dvmas  v.  Wylie,i22nd  May  1883  in  Q.  B.  D.  See  also  Mral  r.. 
Jirown,  Diet  of  Decisions  (Sc.)  vol.  xvii.  p.  7089. 
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In  Canada  agents  were  held  not  liable  for  failing  Faiiare  to 
to  procure  a  policy  undertaking  the  risk  of  loss  by  wwch*u^iiy 
improper  navigation,  it  being  proved  that  the  usual  ^^^ 
form  of  policy  there  granted  excepted  such  risk,  and 
that  no  special  instructions  had  been  given  (J). 

If  a  man  on  being  requested  w  effect  a  policy  says 
he  will  be  his  own  insurer,  this  does  not  make  him  an  own  iMurer. 
insurer  for  the  owner,  nor  liable  as  an  agent  who  has 
undertaken  to  insure,  but  simply  means  that  he  will 
not  insure  his  own  interest  in  the  goods  (c). 

An  agent  to  effect  an  insurance  is  not  entitled  Agent  cannot 
to  receive  a  commission  from  the  insurers  and  the  JS^ion  from 
assured,  and  if  he  does  so  the  assured  may  recover  J|^J^*"* 
the  amount  from  him  (d)j  unless  he  has  acquiesced 
in  the  receipt  by  the  agent  of  such  commission. 

If  discount  be  allowed  for  prompt  payment,  it  Discount 
belongs  to  the  principal  and  not  to  the  agent  (e).       prin'^i? 

Misrepresentation  made  by  the   assured's    agent  Principal 
(whether  due  to  fraud  or  negligence)  in  procuring  Jr,md  or  ^ 
a  policy  is  equally  fatal,  whether  made  with  the  know-  ™on3'^°^'" 
ledge  and  consent  of  the  principal  or  not,  since  in 
either  case  the  ground  is  the  same,  that  the  under- 
writers are  deceived  (/). 

Notice  to  the  assured's  broker  will  not  be  notice  to  xotiw  to  as- 
the  insurer  (g),  but  the  knowledge  of  the  agent  will" "'^*'' *''^^*^- 
bind  his  principal  (A). 

There  is  no   analogy  between  the  statement   of  .statements  of 
the  life  or  the  referees  in  the  negotiations  for  a  life  ^t*i[SSl)-  ^'' 

jfons  to  thoHO 
of  brokers. 
{b)  Oottderham  v.  Marlett,  14  U.  C.  (Q.  B.)  228. 
(r)  Ibid. 

\d)  Copp  V.  Lynch ^  26  S.  J.  348,  361. 
{e)  Queen  of  Spain  v.  Parr^  39  L.  J.  Ch.  73. 

(/)  Fitz Herbert  v.  Mather.  I  T.  R.  12;  and  see  per  Story,  J.,  Car- 
penter V.  Am€nean  Insurance  Co.j  1  Story  Rep.  57. 
iff)  M^Lacklan  v.  Etna^  4  Allen  (New  Bruns.)  173. 
(h)  Lynch  v.  Dunsfifvd^  14  East  494.    Bawdon  v.  London^  Edin- 
htrgh^  Jbe,  (1892),  2  Q.  B.  534. 

2  H 
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The  "life" 
Lb  tlie  ag^cnt  of 
insured,  when 
referred  to 
by  him. 


Medical  man 
AS  agent. 


insurance  and  the  statements  by  an  insurance  broker 
to  underwriters  by  which  he  induces  them  to  sub- 
scribe the  policy  (i). 

If  reference  is  made  to  the  person  on  whose  life  a 
policy  is  sought  for  an  answer  to  a  particular  question, 
the  assured  is  bound  by  that  answer,  the  "  life  "  being 
his  agent  for  making  it,  but  he  will  not  be  bound  by 
other  answers  in  respect  whereof  reference  was  not 
made  by  him  (A),  nor  by  the  non- disclosure  of  material 
facts  by  "  the  Ufe,"  of  which  insurers  and  assured  are 
equally  ignorant  (I),  and  as  to  which  the  assured  has 
not  been  asked. 

But  a  general  reference  to  **  the  life  "  will  make 
him  the  assured's  agent  (m)  in  obtaining  the  policy, 
and  any  fraud,  misrepresentation,  or  concealment  by 
bim  will  defeat  the  policy  (n).  It  is  usual,  however, 
now  to  insist  on  answers  by  the  life  and  to  have 
them  warranted. 

Reference  to  a  medical  man  falls  under  the  same 
rules,  and  his  representations  as  to  the  health  of  the 
life  bind  the  assured  if  material,  and  if  warranted 
even  when  immaterial,  and  this  even  though  the  in- 
surer's medical  officers  may  have  examined  the  life 
or  have  been  informed  by  him  of  the  matter  in 
question  (0), 

Sometimes  the  proposal  contains  a  provision  that 
if  any  untrue  statement  be  made  in  the  answers 
to    the  questions    put  by  the    company's  medical 

(t)  ^VheeU0n  v.  IlardUty,  8  E.  &  B.  232,  270,  per  Campbell,  CLJ., 
27  L.  J.  Q.  B.  241,  5  W.  B.  784, 6  W.  B.  539,  31  ^'  T.  O.  S.  303, 3  Jur. 
N.  S.  I 169. 

(A)  Ibid, 

(1)  Ross  V.  Bradxhawj  1  Wm.  Bl.  312,  2  Park  Ins.  934  (8th  ed.). 

(m)  Maynardy.  Bhode^  5  Dowl.&  By.  266,  i  C.  &  P.  360,  and  casa 
discussed  by  Campbell,  C.J.,  in  WheeUon  v.  Harduty,  8  E.  &  B.  232, 
271  sqq, 

{n)  Forbes  v.  Edinburgh  Life  Aneurance  Co,,  10  C.  S.  C.  (ist 
series)  861. 

(d)  Connecticut  Mutual  Life  Insurance  Co,  y.  Moore,  6  App.  Cas. 
644. 


AGENTS.  483 

examiner,  the  premiums  shall  be  forfeited  and  the 
policy  void  (p). 

The  authority  of  a  broker  employed  to  procure  Authority 
insurance  for  his  principal,  such  broker  not  being  gJ^p^lJ  to 
a  general  agent  to  place  and  manage  insurance  on  f^^^ 
his  principal's  property,  terminates  with  the  procure- 
ment of  the  policy;  therefore  where  a  policy  was 
subject  to  cancellation  on  notice,  and  provided  that 
any  person,  other  than  the  assured,  procuring  the 
policy  should  be  deemed  an  agent  of  the  assured,  it 
was  held  that  notice  of  cancellation  to  the  brokers 
who  procured  the  policy,  the  assured  being  ignorant 
of  such  notice,  was  of  no  effect  (q), 

(//)  Delahaye  v.  BritM  Emjnre,  13  Times  L.  R.  245. 

{q)  Hermann  v.  Niagara  Fire  Co.^  53  Am.  Rep.  197,  55  Sickell 
(N.  Y.)  411.  Ifodge  v.  Secvrity  //«.  Co.,  33  Hun.|(N.  Y.)  583.  Vm 
Wein  V.  ScoUUh,  ^c,  Co,,  52  N.  Y.  (Sup.  Ct.  Rep.)  490. 
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CHAPTER  XXV. 


ACCIDENT. 


Aocldent 
inB'.irance. 


Accidental 
policy  not 
contract  of 
Indemnity. 


Accident  insurance  is  a  branch  of  life  insurance  by 
which  persons  are  enabled  to  provide  against  loss  to 
themselves  or  their  families  in  case  they  are  injured  or 
disabled  for  a  time,  or  permanently,  or  killed  by  some 
cause  operating  on  them  from  without.  Ordinary  life 
insurance  a£fords  no  provision  for  the  assured's  family 
in  any  cases  short  of  his  death  or  of  his  reaching  a 
given  age.  And  while  friendly  societies  supply  a 
mode  of  insuring  against  disability  through  sickness, 
accident  insurance  guarantees  a  man  against  the  con- 
sequences of  disability  through  falls  and  personal 
injuries  not  caused  by  disease  or  the  wilful  act  of 
the  person  insured. 

A  policy  of  insurance  against  accidents  as  usually 
drawn  is  not  a  contract  of  indemnity.  Alderson,  B., 
said,  "  This  is  not  a  contract  of  indemnity,  because  a 
person  cannot  be  indemnified  for  the  loss  of  life  as  he 
can  in  the  case  of  a  house  or  shop  "  (a). 

Consequently,  if  the  accident  be  caused  by  the 
wrongful  act  of  a  third  person,  it  would  seem  that 
the  insurers  are  not  entitled  either  to  deduct  from 
the  ainpunt  paid  by  them  anything  recovered  by  the 
assured  from  the  tortfeasor,  and  that  they  are  not 
subrogated  to  his  rights  against  the  tortfeasor  (&). 

The  tortfeasor  cannot  claim  to  have  the  amount 


{a)  Theobald  v.  Railway  PaMten/gert\  J^c,^  Co,^  lo  Ex.  45,  53,  per 
Alderson,  B.,  23  L.  J.  Ex.  249,  23  L.  T.  222,  18  Jur.  583.  2  W.  R.  528. 

(h)  27  &  28  Vict.  cap.  oxxv.  s.  35.  And  seethe  judguieuts  in  lirad- 
burn  v.  (rreat  IVegtern  Railway^  L.  R.  10  Ex.  1. 
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recovered    from    the   insurers   deducted    from    the 
damages  which  he  has  to  pay  (c). 

But  if  the  assured  is  killed  by  an  accident  result-  Death  from 
ing  from  negligence,  and  an  action  is  brought  by  his  L^^^mi). 
relatives  under  Lord  Campbell's  Act,  9  &  10  Vict.  ***"'■ '^*'- 
c.  93,  for  the  loss  they  have  sustained,  such  loss  is 
to  be  calculated  with  reference  to  any  insiu'ances  on 
his  life  (other  than  with  the  Railway  Passengers* 
Assurance  Company),  and  the  benefit  derived  from  Damages, 
the  insurance  should  be  taken  into  account  in  esti- 
mating the  amount  of  the  damages  to  be  paid  (rf). 

But  by  the  Railway  Passengers'  Assurance  Com-  Aagured's 
panics  Act,  1864  (e),  it  is  enacted  that  no  contract  J^JJ'jiS^n'' 
of  the  company  nor  any  compensation  received  or  re-  p'^c"*®**- 
coverable  by  virtue  of  any  such  contract,  either  under 
this  Act  or  otherwise,  shall  prejudice  or  effect  any 
right  of  action,  claim,  or  demand  which  any  person  or 
his  executors  or  administrators  may  have  against  any 
other  company  or  any  person,  either  at  Common  Law 
or  by  virtue  of  an  Act  passed  in  the  session  of  the  9th 
and  loth  years  of  her  present.  Majesty,  intituled  ^'  An  Lord  Camp- 
Act  for  compensating  the  Families  of  Persons  killed  **"'"  ^^^ 
by  Accident,"  or  of  any  other  Act  of  Parliament,  for 
the  injury,  whether  fatal  or  otherwise,  in  respect  of 
which  the  compensation  is  received  or  recoverable. 

In  some  of  the  earlier  English  (/)  cases  of  accident  Nature  of 
insurance,  the  policies  have  been  drawn,  to   some^"*^^' 
extent  at  least,  as  contracts  of  indemnity.     Thus,  in 
Theobald  v.  Railway  Passengers'  Assurance  Company  (g), 

{c)  Bradhum  y.  Great  Wettem  Railway^  gupra  ;  but  see  Literpool 
Plate  OloM  Co.  v.  Pelletier,  75  L.  T.  Journ.  304. 

{d)  IlicJu  V.  Newport  Bailw,  Co.,  4  B.  &  S.  403  n.  Franklin  v. 
S.  E,  iZ.,  3  H.  &  N.  211  ;  and  per  Bramwell,  B.,  in  Bradburn  v. 
O,  W.  H,,  supra.  Grand  Trunk  Railway  v.  Jennings,  13  App.  Cas. 
800,  tujyra,  p.  21. 

{e)  27  and  28  Vict.  cap.  cxxv.  a.  3*;. 

(/)  And  see,  in  America,  Hill  v.  Hartford  Inn.  Co,,  22  Hun.  (N.Y.) 
187,  190,  per  Follet,  J.  **The  central  idea  of  such  a  policy  is  partial 
indemnity  against  accident." 

{£)  10  Ex.  45,  23  L.  J.  £x.  249,  23  L.  T.  222,  18  Jur.  583,  2  W.  B. 
528.     12  and  13  Vict.  cap.  xi. ;  15  jc  16  Vict.  cap.  c. 
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-where  the  contract  was  to  pay  ^^looo  to  the  ex- 
ecutors of  the  assured  on  his  death,  or  a  propor- 
tionate part  to  himself  in  case  of  personal  injury, 
wiiat  damages  and  the  assurod  was  injured,  the  Court  of  Exchequer 
reoovera  e.  j^^j^  ^-^^^  ^^^  insurers.wcre  bound  to  indemnify  the 
assured  for  the  costs  of  the  medical  attendance  and 
expenses  to  which  he  was  put  by  the  accident,  but 
not  for  loss  of  time  or  profit,  thus  following  the  rule 
oiWi^fU Y.Pole  (h)  that  profits  cannot  be  recovered 
under  a  policy  unless  insured  in  terms.  And  Pol- 
lock, C.B.  (%),  said,  "  What  the  insurance  company 
calculate  on  indemnifying  against  is  the  expense  and 
pain  and  loss  immediately  connected  with  the  acci- 
dent, and  not  remote  consequences  that  may  follow 
according  to  the  business  of  the  passenger." 

In  this  case  there  were  clearly  two  distinct  con- 
tracts— 

(i)  To  pay  ;^iooo  to  the  assured's  executors  if  he 
was  killed  by  accident 

(2)  To  compensate  him  to  any  amount,  not  exceed- 
ing ;^iooo,  for  the  expense  and  pain  and  loss  caused 
to  him  by  accident.     The  first  contract  was  to  pay 
the  representatives  of  the  insured  a  liquidated  sum 
in  a  certain  event,  the  second  to  compensate  the  in- 
sured himself  up  to  ;^  1000  in  a  certain  other  event. 
And  the  view  of  Alderson, B.  (A),"  that  no  proportion 
could  exist  between  injuries  short   of  death,  and 
death,"  well  expresses  the  essential  difierence  of  the 
two  contracts,  and  the  impossibility  of  establishing  a 
ratio  between  the  two  events  provided  against.     The 
Form  and        private  Act  of  the  insurers  (l)  contained  the  form  of 
J^idlTnt'        contract  adopted  in  the  above  case.     But  at  present 
policy.  the  usual  form  of  an  accident  policy  or  contract  is 

to  pay  a  certain  fixed  sum  per  week  in  case  of  injury, 

(A)  Supra,^.  251* 

(t)  Theobald  v.  Mailtoay  Pa$ienger»\  ^e,,  Cb.,  10  Ex.  5& 

(k)  Ibid. 

(l)  13  &  16  Vict.  cap.  x;. 
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and  a  certain  other  fixed  sum  in  case  of  death.  Such 
policies  do  not  contemplate  indemnity,  and  avoid  the 
necessity  of  going  into  the  ussured's  accounts  or 
private  affairs. 

Insurance  against  accident  while  travelling  by  rail-  ABsnred  not 
way  may  not  be  effected  with  the  Railway  Passengers'  ySf^^' *''®^''® 
Assurance  Company,  by  or  on  behalf  of  any  one  under 
twelve  years  of  age,  and  every  insurance  ticket  ob- 
tained by  or  on  behalf  of  such  person  shall  be  utterly 
void  against  the  company  {in). 

Insurance  by  friendly  societies  against  accidents  insurance  by 
generally  is  open  to  all  over  sixteen  in  the  ordinary  ^c^fiw. 
course  (n),  and  to  still  younger  children  under  certain 
special  conditions  prescribed  by  the  Friendly  Societies 
Act,  1875  (0). 

The  necessity  for  the  person  effecting  a  policy  inrarabic 
against  accidents  to  have  an  insurable  interest  in  the  !^^Je. 
health  or  life  of  the  assured  is  the  same  as  for  all 
other  insurances,  under  14  Geo.  III.  c.  48  (p),  which 
statute  provides  that  it  shall  be  competent  to  show 
that  the  policy  was  in  fact  made  on  account  of  a 
person  other  than  the  person  to  whom  it  is  expressed 
to  be  made  {q). 

Accident  policies,like marine policies,maybedrvided  Accident 
into  time  policies  and  voyage  policies.  The  former,  **™®  p*>"cIc8. 
like  ordinary  life  policies,  are  made  by  the  year  or  for 
life,  and  only  differ  from  them  in  the  nature  of  the  risk 
insured  against.  They  cover  all  forms  of  accident, 
irrespective  of  the  place  where  the  assured  is.  But  it 
is  not  unusual  to  limit  the  area  within  which  the 
accident  is  to  happen ;  thus  where  the  policy  provided 
against  accidents  within  the  United  Kingdom  or  the 

{m)  27  and  28  Vict  cap.  cxxv.  8.  34. 
(a)  Friendly  Societies  Act,  1875  (38  &  39  Vict,  c  60),  s.  8. 
(d)  38  &  39  Vict.  c.  60,  8.  8  («). 

(0)  Shilling  v.  Accidental  Death  Co,^  i  F.  &  F.  116,  2  H  &  N.  42, 
2S  L.  J.  Ex.  268,  27  do.  17,  29  L.  T.  98,  5  W.  R.  567. 
{q)  Same  case. 
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continent  of  Europe,  and  that  it  should  be  ayoided  as 
soon  as  the  assured  took  ship  to  go  outside  those 
limits,  the  assured  was  killed  in  Jersey,  and  the  in- 
surers disputed  their  liability  on  the  ground  (inter 
cUia)  that  Jersey  was  neither  in  the  United  Kingdom 
nor  on  the  continent  of  Europe.  The  Court,  however, 
held  that  Jersey  was  within  the  United  Kingdom 
within  the  meaning  of  the  policy  (r). 

Voyage  policies  may  or  may  not  be  limited  in 
point  of  time.  Thus,  a  railway  insurance  against 
accident  is  only  available  for  so  many  days,  and  if 
the  journey  is  protracted  beyond  those  days,  the 
policy  ceases  to  be  available.  It  is  always  limited 
in  point  of  space  to  a  prescribed  journey,  and  a 
passenger  insured  from  London  to  Aberdeen,  with 
liberty  to  break  the  journey  given  him  by  the  rail- 
way company,  would  not  be  insured  against  accidents 
happening  to  him  if  he  chose  to  go  to  Scarborough  in 
the  time  allowed  him  at  York,  for  though  travelling 
he  would  be  deviating  from  the  journey  for  which 
he  was  insured.  It  would,  however,  probably  be 
otherwise  if  his  train,  through  some  accident  or 
negligence  of  the  railway  company,  deviated  on  to 
a  branch  line  and  he  was  there  injured. 

Railway  Aldcrsou,  B.  (5),  defined  a  railway  accident  to  be 

"  an  accident  occurring  in  the  course  of  travelling 
by  a  railway,  and  arising  out  of  the  fact  of  the 
journey.  It  does  not  necessarily  depend  upon  any 
accident  to  the  railway  or  machinery  connected  with 
it";  but  Pollock,  C.B.  (p.  57),  declined  to  lay  down 
any  general  rule.  He,  however,  in  the  case  before  the 
Court  laid  emphasis  on  the  following  facts,  viz. : — 
"(i)  The  plaintiff  was,  a  traveller  on  the  railway. 
(2)  Though  at  the  time  of  the  accident  his  journey 
had  in  one  sense  terminated  by  the  carriage  having 

(r)  Stoneham  v.  Ocean,  J^c,  Co^  19  Q.  B.  D.  237,  57  L.  T.N.  S.236, 
35  W.  R.  716,  3  Times  L.  R.  695. 

(s)  Theobald  y.  Railway  Pa$itengert\  10  Ex.  ^Z^iupra, 
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Stopped,  he  had  not  ceased  to  be  connected  with  the 
carriage,  for  he  was  still  in  it.  (3)  The  accident 
happened  without  negligence  on  his  part,  and  while 
he  was  doing  an  act  which  as  a  passenger  he  must 
necessarily  have  done,  for  a  passenger  must  get  into 
the  carriage,  and  get  out  of  it  when  the  journey  is 
at  an  end,  and  cannot  be  considered  as  disconnected 
with  the  carriage  and  railway,  and  with  the  machinery 
of  motion,  until  he  has,  as  it  were,  safely  landed 
from  the  carriage  and  got  on  the  platform.  The 
accident  is  attributable  to  his  being  a  passenger  on 
the  railway,  and  it  arises  out  of  an  act  immediately 
connected  with  his  being  such  passenger." 

Where  in  respect  of  a  water  show  at  Earl's  Court 
the  plaintiflGa  had  insured  themselves  against  liability 
"  for  personal  injury  caused  to  any  person  not  in  the 
service  of  the  plaintiff  syndicate,  by  any  accident  to 
the  boats  or  shutes  used  in  the  show  owned  by  the 
plaintiff  syndicate,"  and  a  boat  of  the  plaintiffs  came 
down  the  shute  and  struck  a  water  bicycle  not 
owned  by  the  plaintiffs,  and  injured  a  person  there- 
in, it  was  held  that  there  was  an  accident  to  the 
plaintiffs'  boat,  though  it  was  not  injured,  and  that 
the  persons  injured  need  not  be  in  the  plair*. tiffs' 
boat  to  entitle  them  to  recover  (t). 

Where  the  journey  insured  for  is  not  wholly  with-  Breaking 
out  break,  and  in  the  same  conveyance,  the  policy  ^®"™*'^* 
will,  it  would  seem,  cover  passage  from  railway  to 
steamer  or  from  one  conveyance  to  another  (u). 
But  where  the  insurance  is  by  public  or  private  con- 
veyance between  two  points,  and  the  assured  finds 
no  conveyance  at  a  certain  stage  of  his  journey  and 
tries  to  complete  it  on  foot,  he  will,  it  seems,  not  be 
protected  (x). 

{t)  BoyiaiCi  World's  Water  Show  Syndicate  y.  Employers'  Liability 
Assurance  Cbrporatiim,  1 1  Times  L.  R.  (C.  A. )  384. 

(«)  See  Xorthrup  v.  Railway  Passengers'  Assurance  Co,,  43  N.  Y. 
516. 

(x)  Southard  v.  Railway  Passengers'  Assurance  Co,,  34  Conn.  574. 
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Insurances  against  railway  accident  are  usually 
effected  by  ticket,  purchased  at  a  station  like  a  rail- 
way ticket.  The  contract  for  such  insurance  is 
effected  by  the  sale  and  purchase  of  such  ticket 
from  the  proper  person  (usually  the  ticket  officer  of 
the  railway  company).  By  the  Railway  Passengers' 
Assurance  Company's  Act,  1864  (y),  s.  6,  it  L<* 
provided  that  in  all  cases,  tickets  of  insurance  for 
particular  journeys  shall  be  held  to  be  a  valid  exe- 
cution by  the  company  of  the  contract  set  out  in 
the  schedule  thereto,  and  that  nothing  further  shall 
be  required  to  be  done  by  the  company  in  order 
to  legally  bind  the  company  to  the  performance 
thereof.  This  mode  of  contracting  is  subject  to  a 
disadvantage,  that  the  assured  is  not  identified,  and 
may  give  away  his  ticket  without  much  dcmger  of 
discovery,  although  to  do  so  is  a  misdemeanour  and 
avoids  the  contract  made  by  the  ticket  {z). 

The  contract  in  the  said  schedule  is  to  pay  to 
any  person  over  the  age  of  twelve  who  has  duly, 
and  for  the  premium  demanded,  obtained  one  of  the 
company's  insurance  tickets,  and  sustains  an  injury 
caused  by  an  accident  to  the  train  or  to  the  carriage 
while  travelling  during  the  particular  journey  for 
which  the  ticket  is  issued. 

The  compensation  payable  is  as  follows,  viz : — 
Where  the  amount  payable  in  case  of  death  is 
;£iooo,  and  the  assured  is  not  killed,  but  tdtally 
disabled,  he  is  entitled  to  £6  per  week,  but  if 
partially  disabled  to  ;^i  los.  per  week.  If  the  sum 
insured  in  case  of  death  is  ;^500,  and  the  assured  is 
not  killed,  but  totally  disabled,  he  is  entitled  to  ;g3 
per  week,  but  if  partially  disabled  to  1 5s.  per  week. 
If  the  sum  insured  in  case  of  death  is  ;^200,  and 
the  assured  is  not  killed,  but  totally  disabled,  he  is 
entitled  to  ;^i  5s.,  but  if  partially  disabled  te  6s.  3d. 


{y)  27  &  28  Vict.  cap.  czxv. 


(«)  Ihid. 
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per  week.  But  the  Act  provides  diflferent  rates  for 
excursion  trains.  If  there  be  contributory  negli- 
gence in  the  assured  he  cannot  recover,  and  if  any 
claim  is  fraudulent  the  company  may  recover  back 
the  money  paid  (a). 

This  form  of  contract  by  ticket  issued  on  demand 
and  tender  of  the  proper  premium  is  possible  for  the 
insurer,  because  the  risk  to  be  run  is  calculable 
beforehand,  and  the  occupation,  age,  and  habits  of 
the  assured  can  very  seldom  increase  the  probability 
of  an  accident  happening  while  the  assured  is  travel- 
ling. But  where  drunkenness  or  any  affliction  in- 
creasing liability  to  accident  is  apparent  in  the  appli- 
cant, the  railway  company  would  have  a  right  to 
refuse  to  issue  an  insurance  ticket  to  him  ;  the  words 
of  the  statute  are  permissive,  not  obligatory  (6). 

Time  pohcies  against  accidents  are  effected  in  the  Time  poncy 
same  way  as  ordinary  time  policies,  on  the  basis  of  a  ^?/deit. 
proposal  and   declaration  signed  by  the  applicant,  ^2,?^^^"^^ 
containing  such  information  as  the  insurers  deem  conuune. 
necessary  and  good  faith  requires.     But  there  is  no 
obligation  in   the   insurer   to   continue  an  accident 
policy,  as  there  is  in  the  case  of  a  life  policy  (c). 

And  where  a  policy  against  accident  is  for  one  saish  renewal 
year,  renewable  from  time  to  time  by  consent,  each  *  "*^  <'ontract. 
renewal  is  a  new  contract,  and  not  a  renewal  of  the 
original  contract  (d), 

A  man  seeking  insurance  against  accident  will  be  what  mnAt  be 
bound  to  disclose  any  circumstances  of  which  he  is  p^^^"ior 
aware  which  he   thinks  would   make   the  insurers  •*^^^*'°^ 
decline  to  insure  him,  or  charge  a  higher  premium 
as  for  an  increased  form  of  risk. 


(a)  27  &  28  Vict.  cap.  czxv.  s.  3,  and  ached. 

{b)  Ibid.  8.  4. 

{e)  27  &  28  Vict.  cap.  cxxv.  s.  4.  Simpton  v.  Accidental  Deaths  26 
L.  J.  C.  P.  289,  30  L.  T.  31.  For  form  of  such,  see  2  C.  B.  N.  S.  257, 
5  W.  B.  307,  3  Jur.  N.  S.  1079. 

(i)  Stokell  V.  Heywood  (1897),  i  Ch.  D.  459,  74  L.  T.  781,  65  L.  J. 
Ch.72t. 
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IVcuIiarly 
litble  to 
accident, 
pimlTfiis, 
fllight  lame- 
ncflR. 


Agent's 
ki]owle<lt^. 


QncstioiM  put 
to  proposed 
InHured. 


The  applicant  is  usually  required  to  declare  that  he 
is  in  good  health  at  the  time  of  application ;  that  he 
has  never  had  a  fit  of  anj  kind,  or  paralysis,  or  gout, 
or  delirium  tremens;  that  he  has  no  rupture,  physical 
defect,  or  deformity ;  that  his  habits  are  at  the  time 
of  application,  and  have  always  been,  sober  and  tem- 
perate, and  that  there  is  nothing  in  his  occupation, 
mode  or  habits  of  life  rendering  him  peculiarly  liable 
to  accident,  and  that  he  knows  of  nothing  which  he 
thinks  would  make  the  insurers  unwilling  to  take 
his  risk ;  and  this  declaration,  with  certain  specific 
answers,  is  made  the  basis  of  the  contract,  and  if 
they  are  not  in  all  respects  true,  the  policy  will  be 
voidable,  and  all  premiums  paid  thereunder  subject 
to  forfeiture. 

To  the  question,  "Are  there  any  circumstances 
which  render  you  peculiarly  liable  to  accident  ? "  the 
assured  answered,  by  way  of  warranty,  '*  Slight  lame- 
ness from  birth,"  and  that  he  had  not  had  paralysis 
or  a  fit  of  any  kind,  and  had  no  physical  infirmity. 
The  company  alleged  that  the  declaration  was  untrue 
and  the  policy  void ;  but  in  an  action  on  the  policy 
the  plaintiflf  recovered,  on  the  ground  that  the  lame- 
ness had  been  seen  by  the  agent,  who  concurred  in 
its  being  described  as  "slight";  that  "paralysis" 
meant  a  shock  of  paralysis,  and  not  local  paralysis 
resulting  in  lameness  caused  by  a  fall ;  and  that  the 
warranty  that  the  assured  had  no  "physical  in- 
firmity "  meant  no  physical  infirmity  other  than  the 
lameness  which  had  been  disclosed  («). 

The  particular  questions  put  are  of  the  following 
kind: — (i)  As  to  occupation.  (2)  As  to  previous 
accidents  (if  any)  requiring  medical  or  surgical  attend- 
ance, with  particulars  (if  any).  (3)  As  to  previous 
or  subsisting  assurances  against  accident.  (4)  As 
to  refusal  to    accept  proposals   or   renew  poUcies. 


(«)  CruiclcshanJt  v.  Northern  Accident,  ^c,  33  Soo.  L.  Bop.  i34- 
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(5)  As  to  compensation  (if  any)  received  for  personal 
injury. 

Even  if  this  declaration  were  not  made,  nor  these 
questions  asked,  most  of  the  information  warranted 
therein  would  be  requisite  under  the  general  prin- 
ciples of  insurance  law,  especially  that  relating  to  his 
physical  condition.  For  certain  ailments  and  acci- 
dents diminish  a  man's  control  over  his  movements, 
and  increase  his  liability  to  accidental  injuries. 

Nearsightedness  is  not  a  bodily  infirmity  within  xearei^htcd- 
the  meaning  of  a  warranty,  in  an  application  for  an  ^^^ 
accident  policy,  that  the  applicant  was  not  subject 
to  any  bodily  infirmity  (/). 

The  risk  also  varies  to  some  extent  according  to 
the  trade  or  calling  of  the  insured,  and  the  insurers 
divide  occupations  into  several  classes,  according  to 
the  greater  or  less  liability  to  accident  found  on  the 
average  to  be  attendant  on  such  occupations.  The  Asanred  muBC 
person  seeking  insurance  is,  as  has  been  said,  usually  ^SjMiUon. 
asked  to  state  his  profession  or  occupation.  If  he 
state  it  falsely,  the  policy  will  be  void  by  its  terms 
under  the  rule  in  Anderson  v.  Fitzgerald  (g),  whether 
the  profession  or  occupation  stated  be  more  or  less 
hazardous  than  or  as  hazardous  as  the  real  occupation 
of  the  assured  (A). 

Description  by  the  assured  of  himself  as  an  esquire 
is  no  answer  to  a  question  as  to  profession  or  occupa- 
tion (t),  but  a  mere  representation  that  the  assured 
is  in  that  position  of  life  in  which  people  are  usually 
styled  esquires  (k).  Where  a  man  being  engaged  in  iroumon>ri.'r 
trade  as  an  ironmonger  calls  himself  an  esquire,  and  ^,2^ "" 
says  nothing  about  the  trade,  this  does  not  amount 

(/ )  Otttan  V.  Fidelity  and  OammUy  Co.,  41  Fed.  Rep.  506. 
Kg)  4  H.  L.  C.  484,  17  Jur.995. 

(A)  See  Perrins  v.   Marine,  <iv.,  2  E.  &  £.  317,  29  L.  J.  Q.  B.  17, 
242.  2  L.  T.  N.  S.  633,  6  Jur.  N.  S.  69,  627,  8  W.  R.  41,  563. 

(/)  Per  Hill,  J.,  in   Perrinx  v.  Marine,  ijrc,  2  E.  &  £.  317,  at  321. 
i*)  Per  Williams,  J.,  in  game  case,  324  (CamscacS), 
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to  a  statement  false  in  fiEU^t.  At  most  he  has  not 
stated  all  he  might  have  stated.  But  this  only 
makes  his  statement  imperfect,  not  imtrue  (/)>  and 
the  Court  will  not  deem  such  an  omission  to  be  a 
suppressio  veri  or  suggestio  falsi, 

Cockburn,  C.J.,  however,  dissented  from  the  de- 
cision, and  considered  that  by  calling  himself  esquire 
the  ironmonger  virtually  described  himself  as  of  no 
occupation,  and  conveyed  the  impression  that  he  was 
not  in  trade  (m). 

Many  of  the  questions  on  accident  policies  arise 
concerning  the  true  meaning  of  the  word  accident, 
and  it  is  difficult  so  to  define  the  word  as  to  include 
the  innumerable  mishaps  which  happen  in  the  daily 
course  of  human  life';  and  it  is  often  equally  difficult 
to  decide  whether  a  mishap  comes  within  the  risk » 
taken,  or  the  exceptions  made,  by  the  terms  of  a. 
particular  policy. 

Referring  to  the  Workmen's  Compensation  Act, 
1897,  Lord  Macnaghten  said  "  the  expression  *  acci-^ 
dent '  is  used  in  the  popular  and  ordinary  sense  of 
the  word,  as  denoting  an  unlocked  for  mishap  or  an 
untoward  event  which  is  not  expected  or  designed," 
and  Lord  Shand,  referring  to  the  same  Act,  was  of 
opinion  that  the  word  accident  "  denotes  or  includes 
any  unexpected  personal  injury  from  any  imlooked- 
for  mishap  or  occurrence  (?i)." 

In  North  American  Life  and  Accidefit  Co,  v.  Bur- 
roughs (0)  accident  is  defined  as  ''  an  event  that  takes 
place  without  one's  foresight  or  expectation ;  an  event 
which  proceeds  from  an  unknown  cause,  or  is  an 
unusual  effect  of  a  known  cause,  and  therefore  not 
expected  :  chance,  casualty,  contingency." 

{I)  Per  Wightman,  J.,  in  same  case,  323. 
(w)  P.  321. 

(n)  Fenton  v.  Tliorley  ^  Co,  (1903),  App.  Cas.  pp.  448  and  451. 
\o)  8  Am.  Rep.  216.     Vmted  StaUn  Mutual  Accident  v.   Bany^ 
9  Sup.  Ct.  755. 


I  . 
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And  in  another  American  case  "Accidental  means" 
were  defined  as  "  those  which  produce  eflfects  which 
are  not  their  natural  and  probable  consequences  "  (p). 

Where  a  policy  provided  that  *'  the  insurer  shall" one »cci- 
pay  to  the  assured  (a  tramway  company)  the  sum  of 
;^25o  in  respect  of  any  one  accident,"  it  was  held  to 
mean  in  respect  of  any  single  injury  to  person,  or 
property,  accidentally  caused  (q). 

In  Sinclair  s  Case  (r),  accident  was  defined  as  includ-  Sunstroke. 
ing  violence,  casualty,  and  vis  majoi%  but  not  as  includ- 
ing sunstroke,  which  the  Court  classed  with  injuries 
from  malaria,  exposure  to  the  weather,  &c.  It  is  a 
known  consequence  of  undue  exposure  to  the  full  heat 
of  the  sun,  and  in  no  way  to  be  classed  with  the  un- 
foreseen, though  it  operates  ah  extra. 

The  injury  and  the  accident  causing  it  are  distinct,  Accident  ana 
and  must  not  be  confounded.     A  man  may  be  acci-  SJuiy"^ 
dentally  poisoned,  and  his  death  in  that  case  results  ^^^^^^^ 
from  something  unforeseen  in  the  course  of  nature, 
which  does  not  operate  externally,  but  the  introduc- 
tion of  which  into  the  system  is  ex  hypothesi  a  pure 
accident.     If  such  a  case  happened,  unless  death  by 
poison  were  excepted,  the  insurers  would  probably  be 
liable.     The  accident  would  be  the  fortuitous  recep- 
tion of  the  poison  into  the  body.     The  injury  would 
be  the  natural  result  of  the  poison  when  so  received, 
and  would  thus  be  the  effect  of  which  the  accident 
would  be  the  cause  (s). 

American  decisions  go  somewhat  far  in  restricting  Ruptme  bj 
the  definition  of  accident,  following  out  the  distinction  ^^^  ^^^ 

{p)  Western  Comvurcial  Travellers*  Association  v.  Smith,  85  Fed. 
Bep.  401. 

iq)  South  Staffordshire  Tramways  v.  Sickness  and  Accident  Corpor- 
ation  (1891),  I  Q.  B.  402. 

(r)  SiTiclair  ▼.  Maritime  Passengers',  3  E.  &  E.  478,  4  L.  T.  N.  S. 
15,  30  L.  J.  Q.  B.  77,  9  W.  R.  342,  7  Jur.  N.  S.  367. 

\s)  Cole  V.  Accident,  <^'6'.,  61  L.  T.  227,  5  Times  L.  B.  736.  Hamlyji 
Y.  Crown  Accident,  Jfrc  (1893),  i  Q.  B.  750,  68  L.  T.  701,  62  L.  J.  Q.  B. 
409. 41  W.  B.  531,  9  Times  L.  B,  427. 
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already  indicated  between  the  accident  and  injury. 
Thus  it  has  been  held  that  rupture  caused  by  jump- 
ing from  a  railway  train  before  it  had  stopped  was 
not  a  bodily  injury  eflfected  through  violent  and 
accidental  means,  on  the  ground  that  the  rupture 
was  the  result  and  not  the  means,  and  that  the 
injured  man  meant  to  jump  down  and  did  so, 
and  that  nothing  unforeseen  happened  in  jumping 
down  (t). 

Injury  from  In  Kentucky  (u)  a  man  who  put  his  arm  out  of 

out  of  wSdow.  window  and  got  it  injured  against  a  post  was  held 
disquaUfied  by  negligence  (x).  The  true  question 
would  be  rather  whether  the  act  was  necessarily 
connected  with  the  travelling,  and  negligence  would 
have  nothing  to  do  with  the  matter  (y).  Putting 
out  the  arm  to  close  a  door  inadvertently  left  un- 
fastened by  the  company,  or  to  catch  something  blown 
by  the  draught  out  of  the  carriage,  would  seem  to  be 
acts  arising  out  of  the  journey.  But  it  might  be 
otherwise  where  a  man  put  his  arm  out  merely  to 
feel  the  air  or  the  rain.  Such  an  act,  whether 
negligent  or  not,  would  not  arise  out  of  any  act 
immediately  connected  with  the  journey. 

Fatal  fall  Where  a  man  ran  to  catch  a  train,  and  missing  a 

To  ca^hT^n^  step  fell  and  was  killed,  in  America,  it  was  held  that 

actual  travelling  included  the  necessary  getting  into 

the  train  (2;). 

Condition  not        A  provision  in  an  accident  policy  that  it  is  not  to 

Btrued.^  ^°      cover  injuries  or  death  resulting  from  "  walking  or 

being  on  a  railway  or  bridge  "  is  not  to  be  construed 

{t)  SotUhard  v.  RailuHiy  PoMengers^  Aaturanee^  34  Conn.  574 

(«)  Mord  V.  Mlsjtwtippi  Valley  Life^  4  Bush,  (Ky.)  535. 

{x)  Railway  Passengers'  Assurance  Co.*8  Act,  1852  (15  &  16  Vict, 
cap.  c,  8.  133),  provides  that  negligence  maybe  insured  against  by  that 
company. 

(y)  See  dkamplin  v.  Railway  PaB8engerg\  6  Lansing  (N.  Y.)  71, 
holding  that  contributory  negligence  is  no  defence  on  a  policy  of 
accident  insurance. 

(z)  Tooley  v.  Railtoay  Pa^tengen'  As9uranee  Ch,,  3  Bisj?.  (U.  8.  CSrc. 
Ct.)399. 


Negligence 
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with  absolute  literalness,  so  as  to  prevent  the  insured 
from  crossing  a  railway  at  a  place  provided  for  the 
public  (a). 

Drovming  is  an  accidental  injury  (h)  within  a  policy,  DTOwnin?. 
providing  that  no  claim  should  be  made  in  respect  of 
any  injury  unless  the  same  should  be  caused  by  some 
outward  and  visible  means  of  which  satisfactory  proof 
could  be  supplied  to  the  directors. 

When  the  risk  is  not  to  extend  "  to  any  case,  DrowBinjr 
except  when  the  accidental  injury  shall  be  the  proxi-  S^^^T*" 
mate  and  sole  cause  of  disability  or  death,"  if  the  ^'^^^ 
assured  suflfer  death  by  drowning,  that  is  the  proxi- 
mate and  sole  cause  of  death,  no  matter  what  was 
the  cause  of  falling  into  the  water;    unless  death 
would  have  been  the  result  without  the  presence  of 
the  water  (c). 

When  a  man  is  found  dead  in  the  water,  he  may  Awurcd  fouud 
be  presumed  to  have  come  to  his  death  by  drowning  ^^  ^^^^' 
and  not  by  fits.     Even  if  he  fell  into  the  water  in  a 
fit  and  got  drowned,  the  insurer  would  be  liable,  as 
death  would  be  caused  by  the  action  of  the  water 
and  not  by  the  fit  (rf). 

If  a  man  might  have  come  to  his  death  by  acci-  Prwnmption 
dental  drowning  or  suicide,  the  presumption  will  be  JS^^. 
in  favour  of  accident  rather  than  intention  (e). 

If  a  man  is  seized  with  a  fit  and  falls  on  to  a  rail-  F&mng  on 
way  line  on  which  a  train  is  coming,  and  is  so  run  ™*^^*y- 
over,  the  cause  of  death  will  not  be  the  fit,  but  the 
being  run  over  (/). 

{a)  Traders  and  Traveller'  v.  Wagley,  74  Fed.  U.  S.  457. 

{h)  Trew  V.  Bailioay  Pa9»enger$\  6  H.  &  N.  830,  30  L.  J.  Ex.  317, 
4  L.  T.  N.  8.  833,  9  W.  R.  671,  7  Jur.  N.  S.  878.  Reynolds  v.  Acci- 
dental, 22  L.  T.  N.  S.  820, 18  W.  R.  1 141. 

(c)  Manufacturers^  Accident  Indemnity  Co.  v.  Dorgan^  58  FecL  Bep. 

945- 

{d)  Wlnspear  v.  Accidental,  6  Q.  B.  D.  42,  43  L.  T.  459,  29  W.  B. 
116. 

{e)  Mailer y  v.  Travellers*,  47  N.  Y.52,  7  Am.  Bep.  410. 

(/)  Lauxrenee  v.  Accident  Co,,  7  Q.  B.  D.  216,  50  L.  J.  Q.  B.  522, 

2  I 
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Sprain. 


»'  Violent, 
accidental, 
external  and 
visible  means." 


The  assured  sprained  the  muscles  of  his  back  in 
lifting  a  heavy  weight,  and  was  held  entitled  to 
recover  under  a  proviso  that  the  injury  must  be  due 
to  a  material  or  external  cause  operating  upon  the 
person  of  the  insured  (g). 

Where  the  insurers  agreed  to  compensate,  if  the 
insurer  should  sustain  "  any  bodily  injury  caused  by 
violent,  accidental,  external,  and  visible  means,"  and 
the  insured  broke  a  ligament  in  his  knee  while  he  was 
in  the  act  of  stooping,  the  injury  was  covered  by 
the  policy,  the  word  '*  external "  being  construed  as 
opposed  to  "  internal "  (A). 

A  person,  however,  being  insured  under  a  similar 
policy,  was  pulling  on  his  stockings,  when  "  he  felt 
something  give  way  in  his  inside,"  and  soon  died.  His 
death  was  decided  not  to  be  within  the  terms  of  the 
insurance  {%). 

Under  an  accident  policy  providing  that  it  '*  shall 
not  extend  to  injuries  of  which  there  is  no  visible 
mark  on  the  body  of  the  insured  "  it  has  been  held 
that  the  company  is  liable  in  case  of  accidental  death, 
although  there  was  no  visible  mark  of  injury  on  the 
body  (A). 

Policy  agrainst  The  assurcd  left  a  steamer  to  walk  home,  and 
accident  whilst  whilc  SO  doiug  was  injured  by  an  accident  firom 
trayouing.       ^y^j^  ^^  j-^j      rpj^^  Supreme  Court  of  the  United 

States  held  that  his  own  legs  were  not  a  conveyance, 
public  or  private,  within  the  meaning  of  a  policy 
against  death  by  accident  whilst  travelling  by  public 
or  private  conveyance  (/). 

29  W.  B.  802.  Idtt  y.  Railway  Pa*genger9\  ^c,  22  Q.  B.  D.  504, 60 
L.  T.  297- 

(g)  Sinclair  y.  Maritime  Pa^engeri  Inmrance  Cb,,  4  L.T.  N.  S.  15, 

30  L.  J.  Q.  B.  77,  3  E.  &  E.  478,  7  Jur.  N.  S.  367.  Martin  v.  Trarel- 
lerg'  Co^  I  F.  &  F.  505. 

{h)  Hamlyn  v.  Crcwn  Accident^  ^c,  (1893),  I  Q.  B.  750,  68  L.  T. 
701,  62  L.  J.  Q.  B.  409,  41  W.  B.  531,  9  Times  L.  B.  427. 
(i)  Clidero  v.  Scotti»h  Accident^  Jf-c,  29  Sco.  L.  B,  303. 
(k)  Eggenberger  v.  Guarantee^  Jf'c,  41  Fed  Bep.  U.  S.  172. 
(/)  Ripley  v.  Insurance  Co.,  x6  Wall.  (U.  S.)  336. 
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And  an  accident  policy  insuring  a  person  named 
"  as  a  passenger  in  a  public  conveyance  provided  by 
a  common  carrier  "  has  been  decided  not  to  cover 
injuries  received  by  him  after  he  had  alighted  from 
a  railway  train  on  which  he  had  been  a  passenger, 
and  had  returned  to  it  for  a  purpose  having  no  con- 
nection with  his  journey  (m). 

In  America,  death  caused  by  rupture  of  a  blood-  Exercise  with 
vessel  whUe  exercising  with  Indian  clubs  is  not  acci-  of^^d.^'  ^^ 
dental  death  if  the  clubs  were  used  in  the  ordinary  '^®**^' 
way,  and  no  unforeseen  accident,  unusual  circum- 
stance, or  involuntary  movement  of  the  body    oc- 
curred which  in  connection  with  the  movement  of 
the  body  brought  about  the  injury  (n). 

If  death  is  due  to  inflammation  or  abscesses  onRwptnreof 
the  lungs,  consequent  upon  the  rupture  of  a  blood-  Saamm^on 
vessel  by  over-exertion,  such  rupture  will  be  held^'^""^ 
the  proximate  cause  of  death  and  the  death  acci- 
dental, unless  independent  lung  disease  supervened 
before  the  rupture,  or  slumbering  disease  was  brought 
into  activity  by  the  rupture  (o). 

It  is  usually  stipulated  that  death  must  be  caused  Death  mwit 
solely  by  accident  to  entitle  the  representatives  ofgoiei'^by 
the  assured  to  recover  under  the  policy.     If  death  is  ^^uJ^"*^  ^'* 
caused  by  peritonitis  due  to  a  violent  and  uninten-  assured, 
tional  blow  in  the  stomach,  this  has  been  in  America 
held  to  be  death  by  accident  (p).     So  also  in  the 
case  of  hernia  due  to  an  accidental  fall  (q). 

And  where  the  assured   under  a  policy  against  Effects  of 
death  from  "  the  effects  of  injury  caused  by  accident,"  by^niiidtem!*^ 
fell  and  dislocated  his  shoulder,  and  eventually  died 
from  pneumonia,  caused  by  cold  to  which  he  had 

(;«)  Hendrich  v.  Eviplayerg\  <J-r.,  62  Fed.  Rep.  U.  8.  893. 

{n)  See  M'CaHhy  v.  jfrnreZ/^r*', 8  Bias.  (C.Ct.U.  S.)  362,  U.S.  Dig. 
1882,  p.  496.  {0)  Ibid. 

{p)  y.  Am.  Life,  ^'c.  v.  Burroughs,  69  Penn.  43,  8  Am.  Rep.  212. 

(q)  Fittan  v.  Accidental  Death,  17  C.  B.  N.  S.  122,  34  L.  J.  C.  P. 
28.  Hubbard  v.  Mutual  Accident,  98  Fed.  Rep.  U.  S.  930.  Hubbard 
V.  TrarelUrs\  98  F'ed.  Rep.  U.  S.  932. 
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been  rendered  unusually  susceptible  by  the  accident, 
it  was  held  that  the  death  was  due  to  ''  the  effects  of 
injury  caused  by  accident,"  the  terms  of  the  insur- 
ance meaning  that  the  injury  must  be  immediately 
caused  by  the  accident,  but  that  death  need  not  be 
DiseaBe  a  link  immediately  caused  by  the  injury  (r).  When  a  disease 
resulting  in  death  is  the  effect  of  an  accident,  so  as 
to  be  a  mere  link  in  the  chain  of  causation  between  the 
accident  and  the  death,  the  death  is  considered  to  be 
attributable  not  to  the  disease  but  to  the  accident 
alone  («). 

Where,  however,  the  policy  stated  that  the  company 
would  not  be  liable  for  death  arising  from  natural 
disease  although  accelerated  by  accident,  the  msurers 
were  held  not  to  be  liable  in  a  case  where  death  had  re- 
sulted from  the  accident  and  pre-existing  disease  (t). 

But  where  erysipelas  supervened  upon  a  wound,  the 
death  that  followed  was  considered  to  be  the  result  of 
the  disease  rather  than  of  the  wound,  and  it  was  held 
that  the  insurers  were  not  liable  (u)  under  the  special 
terms  of  their  policy.  Gangrene  from  a  cut  has  been 
held  an  accident  within  the  meaning  of  a  policy 
against  accident  (x),  and  so  also  has  blood-poisoning 
from  abrasion  of  the  skin  of  a  toe  by  a  new  shoe  (y). 
But  death  by  dislodgment  of  a  gallstone  consequent 
on  a  fall  has  been  held  not  within  a  policy  against 
death  by  accident  (z). 

Death  under  Death  Under  surgeons'  or  physicians*  hand  is  ex- 

doctora'handH.  ^^p^.^^  ^  j^^^^^  jf  n^t    ^n^  accidcut   policics.     In 

(r)  Isitt  V.  Railway  Pa8»engers\  ^c.^  82  Q.  B.  D.  504,  60  L.  T.  297. 
37  W.  R.  477,  5  Times  L.  B.  194. 


(«)  We^em  Commercial  TraveUert^  JjOn,  v.  Smithy  85  Fed.  Bep. 
U.  S.  401.  Re  Mardorfand  Accident  Ins.  Co,  (1903),  I.  K.  B.  s&^,  72 
L.  J.  K.  B.  362,  88  L.  T.  330. 


{t)  Anderson  v.  Scottish  Acddenty  27  Sc.  L.  R.  20.  National  Masonic 
V.  Shryoekj  73  Fed.  Rep.  U.  S.  774. 

(w)  Smith  V.  Accident^  ^c,  Co,,  L.  R.  5  Ex.  302,  39  L.  J.  Ex.  211. 
22  L.  T.  N.  S.  861,  18  W.  R.  1107. 

(ar)  Waller  v.  Northern,  3fo,,  Co,,  Times,  Jan.  26,  1887. 

iy)  Western  Commercial  Tratellers*,  Jf-c.  ▼.  Smith,  supra, 

(-)  Cawley  v.  National  Employers*  Co,,  i  Times  L.  R.  255. 
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America  it  has  been  held  that  death  caused  by  taking, 
accidentally  an  overdose  of  opium,  a  proper  dose 
having  been  prescribed,  is  within  this  exception  (a). 

These  policies  usually  contain  a  clause  to  the  fol-  usnaii 
lovdng  eflFect :  "  but  it  does  not  insure  against  death  ^^nt"  *" 
or  disability  arising  from  rheumatism,  gout,  hernia,  vo^^j- 
erysipelas,  or  any  other  disease  or  secondary  cause 
arising  within  the  system,  before,  or  at  the  time  of, 
or  following  such  accidental  injury,  whether  causing 
such  death  or  disability  directly  or  jointly  with  such 
accidental  injury."     In  the  case  of  Smith  v.  Accidental 
Beath  Company,  which  has  just  been  cited,  the  Court 
of  Exchequer  held  (Kelly,  C.B.,  dissenting),  in  con- 
struing such  a  policy,  that  erysipelas  resulting  from, 
and  caused  solely  and  exclusively  by,  an  accidental 
injury  in  the  foot  of  the  insured  came   expressly 
within  this  exception,  and   that  therefore  the  in- 
surers were  not  liable  on  the  poUcy. 

But  where  hernia  caused  solely  by  external  violence  Herni&— 
was  followed  immediately  by  a  surgical  operation**^'*  ^^ 
which  was  intended  to  relieve  the  patient,  but  caused 
death,  the  Common  Pleas  held  that  such  a  case  did 
not  come  within  the  exception  (6),  and  therefore  the 
insurers  were  liable. 

A  provision  in  an  accident  policy,  that  the  risk  Fainting, 
shall  not  extend  to  death  caused  by  bodily  infirmi- 
ties or  disease,  does  not  include  fainting  produced  by 
indigestion,  lack  of  proper  food,  or  any  other  cause 
which  would  show  a  mere  temporary  disturbance  or 
enfeeblement  (c). 

Death  from  an  overdose  of  medicine  by  mistake  OTerdoee  of 
is  within  a  policy  against  death  by  accident  "  con-  mistakef 
ditioned  to  be  void  if  he  die  by  his  own  hand  or  act 

{a)  See  May  Ids.  (ist  ed.)  784. 

(*)  Fittan  v.  Accidental  Death  Co.,  17  C.  B.  N.  S.  122,  34  L.  J.  C.  P. 
28,  discuBsed  in  previously  cited  case. 
{e)  ]tfanvfaetureri\  Accident  Indemnity  Co,  v.  Dorgan,  58  Fed.  Rep. 

945. 
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voluntary  or  otherwise,"  the  aim  of  the  condition  being 
merely  to  cover  the  varieties  of  suicidal  self-destruc- 
tion (d).  Taking  an  overdose  of  laudanum  to  relieve 
pain  is  not  within  such  clause  (e). 

And  where  the  clause  declared  that  the  insurance 
did  not  cover  injuries  or  death  "  resulting  from 
poison  or  anything  accidentally  or  otherwise  taken, 
administered,  absorbed,  or  inhaled,"  it  was  held  not 
to  apply  to  accidental  involuntary  inhalation  of 
gas  while  asleep  (/). 

Where,  however,  there  was  in  the  policy  a  proviso 
that  the  insurance  should  not  extend  to  death  by 
certain  specific  means,  or  *'  by  poison  or  intentional 
self-injury,"  and  the  insured  drank  some  poison  in 
mistake  for  medicine  which  he  was  in  the  habit  of 
taking,  and  died,  his  representatives  could  not  recover 
under  the  policy  (^). 

Driving  the  assured  out  in  a  vehicle  is  not  a 
voluntary  exposure  to  an  obvious  risk  (A). 

The  consequences  of  a  man's  own  negligence  may 
be  msured  against,  and  are  insured  against  unless 
expressly  excepted. 

Where  the  policy  required  that  the  assured  should 
use  due  diligence,  and  he  stood  on  a  joist  on  the 
second  floor  of  a  building  which  was  being  erected 
for  him,  and  it  broke,  and  he  fell  and  was  killed: 
in  America  this  has  been  held  no  want  of  due  dili- 
gence (i). 

Consequences  of  wilful  exposure  to  unnecessary 

{d)  Peloid  V.  Umvertal  Life  Co.,  85  N.  Y.  317,  39  Am.  Rep.  660. 
And  866  Pollock  v.  U.  S.  Mutual  Q),,  48  Am.  Bep.  204. 

{e)  Mutual  Life  Co.  v.  Laurence,  8  Illinois  (App.)  488. 

(/)  Lowerutein  v.  Fidelity  and  Casualty,  ^-c,  88  Fed.  Rep.  474* 
Fidelity  and  Casualty,  S^'c,  v.  Loiventtein,  97  Fed.  Rep.  17. 

ig)  Cole  V.  Accident,  4'e,,  61  L.  T.  227,  5  Times  L.  R.  736. 

(A)  Skilliny  v.  Accidental  Death,  i  F.  &  F.  116,  2  II.  &  N.  42,  26 
L.  J.  Ex.  266,  27  do.  16,  29  L.  T.  98,  5  W.  R.  567. 

(/)  Stont  ▼.  U.  8.  Casualty  Co^  34  N.  Y.  371. 
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danger,  or  peril,  are  by  some  policies  excepted  firom 
the  risk. 

And  a  stipulation  that  the  insurer  shall  not  be  obTtona  risk. 
liable  in. case  of  "the  exposure  of  the  insured  to 
obvious  risk  of  injury,"  will  exempt  the  insurer  from 
liability,  where  the  risk  would  have  been  obvious  to 
the  insured  if  he  had  been  paying  reasonable  atten- 
tion to  what  he  was  doing  (A:). 

In  this  case  the  insured  had  crossed  a  main  line, 
waiting  for  one  train  to  pass,  and  was  recrossing,  when 
a  second  train  killed  him.  There  was  no  crossing  at 
the  place  and  nothing  to  obstruct  the  view. 

Where  an  engine-driver  slipped,  fell,  and  was  killed  Fatal  faii  by 
while  going  into  the  tender  to  put  on  the  brake,  which  ^^^^lu""^ 
is  the  stoker's  business,  he  was  held  not  to  have  been  ^™^ 
needlessly  exposing  himself  (/). 

A  signalman,  being  insured  for  £1  per  week,  "  in 
case  of  his  being  incapacitated  from  employment  by 
reason  of  accident  sustained  in  the  discharge  of  his 
duty,"  tried  to  stop  a  train,  one  of  the  carriages  of 
which  was  broken ;  he  thus  received  a  shock  which 
incapacitated  him :  and  his  claim  against  the  in- 
surers was  allowed  (m). 

In  America  the  Courts  have  gone  so  far  as  to  hold  Attempting  to 
that  an  attempt  to  get  into  a  railway  carriage  whilst  S^motiOT.  *^ 
in  slow  motion  is  not  wilful  and  wanton  self-exposure 
to  unnecessary  danger  (/i).  Assured  took  a  ticket  from 
A.  to  B. ;  when  the  train  reached  B.  he  got  out,  and 
the  signal  was  given  for  it  to  proceed  to  C,  and  the 
train  had  begun  to  move.  Assured  then  attempted 
to  get  in  whilst  the  train  was  in  motion,  and  was 

{ky  CumU/i  V.  Accident,  4'c,,  23  Q.  B.  D.  453,  58  L.  J.  Q.  B.  591, 
38  W.  B.  139,  5  Times  L.  R.  733. 

{1}  Providence  Life  v.  Marta^  32  Maryland  31a 

(w)  Pugh  V.  L,  B,  Sf  S,  C\  HaUumy  (.1896),  2  Q.  B.  248,  74  L.  T. 
724,  65  L;  J.  Q.  B'  521,  44  W.  R.  627.  Wiikinson  v.  Downton  (1897), 
2  Q.  B.  57. 

(»)  Schneider  v.  Provident  Life,  24  Wiac.  28. 


504 


THE   LAWS  OF  INSURANCE. 


Jumping  on 
omnibus 
in  motion. 


rassingfrom 
car  to  car 
ezpoflurc  to 
uuneoeasarj 
danger. 


Standing  on 
platform 
voluntary 
expoHure. 


killed.  It  was  held  natural  and  prudent  for  a  man 
who  wanted  to  go  on  in  the  train  to  get  in  while  it 
was  moving,  and  that  the  insurers  were  therefore 
liable  (o).  An  assured  who  jumped  on  the  step  of  an 
omnibus  in  motion,  intending  to  travel  by  it,  fell,  and 
was  injured,  and  he  was  held  entitled  to  recover  on  a 
policy  against  accident  while  travelling  by  public  or 
private  conveyance  (p). 

A  policy  of  insurance  against  death  or  injury  issued 
by  a  railway  passenger  assurance  company  provided, — 

(i)  No  claim  for  insurance  shall  be  made  when 
death  or  injury  may  have  happened  in  consequence 
of  voluntary  exposure  to  unnecessary  danger,  hazard, 
or  perilous  adventure  (q).  This  means  wanton  or 
grossly  imprudent  exposure  (r). 

(2)  Standing,  riding,  or  being  upon  the  platform 
of  moving  railway  coaches,  or  entering  or  attempting 
to  enter,  leaving  or  attempting  to  leave,  any  public 
conveyance,  having  steam  as  a  motive  power,  while 
the  same  is  in  motion,  are  hazards  not  contemplated 
by  the  contract. 

This  condition  (2)  will  not  include  mere  passing 
from  one  part  to  another  of  a  train  through  which 
a  passage  was  possible  and  contemplated,  but  such 
passing  is  exposure  to  unnecessary  danger  within  con- 
dition (i)  if  it  be  done  at  night  (s). 

But  it  has  been  decided  that  a  passenger  who  goes 
out  on  to  the  platform  when  the  train  is  in  motion 
because  he  is  overcome  by  the  heat  of  the  car,  or  is 
suffering  from  nausea,  does  not  voluntarily  expose 


{0)  Tooley  v.  Railway  Pas6engers\  S^c,^  O.,  3  Bi«g.  (U.  S.)  399. 

\p)  Champlin  v.  Smlway  Pajutengerf\  6  Lansing  (M.  Y.)  71. 

{q)  Burkhurd  y.  Travellert'  Co,,  48  Am.  Bep.  205.  CarKuk  v. 
Accident.,  4'c.j  Bupra. 

(r)  Manufacturer»\  i-c.  v.  Dorgan^  58  Fed.  Rep.  U.  8.  945. 

(«)  Sawtelle  v.  Railway  Panengeri  Astutaiufe  6b.,  15  Blatch, 
(C.  Ct.  U.  S.)  216. 
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himself  to  unnecessary  danger  within  the  meaning 
of  an  accident  policy  (t). 

Where  an  insurance  is  effected  against  an  accident  Meaning  of 
-wholly  disabling  the  assured,  the  necessary  condition  d^^uiu* 
for  compensation  thereunder  is  proof  that  an  accident 
has  so  far  disabled  the  assured  that  he  can  no  longer 
follow  his  occupation,  business,  and  pursuits  in  the 
manner  in  which  he  usually  carried  it  or  them  on 
before  (u).  It  is  not  necessary  to  prove  that  the 
assured  cannot  do  any  part  of  his  business. 

The  American  policies,  to  avoid  these  questions, 
seem  to  insert  total  disability  from  all  business.  In 
England,  loss  of  both  eyes,  or  of  both  legs,  or  of  both 
arms,  or  of  one  of  each,  are  by  certain  accident  in- 
surance companies  treated  as  total  disability ;  and  in  complete  lom 
a  case  where  the  insured,  when  he  signed,  the  pro-  '^'*^*'^- 
posal,  had  lost  the  sight  of  one  eye,  of  which  the 
company's  agent  was  aware,  and  the  insured  after- 
wards accidentally  lost  the  sight  of  the  other  eye, 
he  recovered  as  for  complete  loss  of  sight  (x). 

Notice  of  an  accident  must  be  given  as  stipulated  wimt  notice 
in  the  policy,  usually  to  the  head  office,  within  fifteen  Jlj  S^Slnt. 
days  of  its  occurrence  (y).  even  when  the  assured  is 
killed  instantaneously  (z).  But  unless  this  notice  is 
made  a  condition  precedent  to  liability  under  the 
policy,  the  Courts  will  not  hold  delay  fatal  to  all 
claim,  but  merely  visit  the  claimant  with  the  costs 
(if  any)  occasioned  by  delay  (a). 

{t)  Marx  V.  Travellert\  ^c,  39  Fed.  Rep.  U.  S.  321. 

<«)  ffooper  V.  Accidental  Death  Co.,  3  L.  T.  N.  S.  22,  5  H.  &  N.  557, 
29  L.  J.  Ex.  484,  7  Jur.  N.  S.  74 ;  same  caee,  per  Wilde,  B.,  at  5  H. 
fcN.546. 

lir)  Batoden  v.  London,  Edinburgh,  J^o,  (1892),  2  Q.  B.  534,  61 
L  J.  Q.  B.  792,  8  Times  L.  R.  $66. 

{y)  Gamble  v.  Accident  Ins,  Co.,  4  I.  R.  C.  L.  204. 

{z)  Fatten  v.  Employerf'  Liability  Co.,  20  L.  R.  Ir.  93.     CoMcl  v. 
IfOnfiashire  and  Yorkshire  Co.,  I  Times  L.  R.  495.     Cawley  v.  I7ie 
NatUmal  E.  A.  4-  O.  Assn.,  Ud..  1  Times  L.  R.  255. 
.  (a)  Ston/eliam  v.  Ocean  Co.,  19  Q.  B.  D.  237,  57  L.  T.  N.  S.  236, 
35  W.  E.  716,  3  Times  L.  R,  695. 
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And  where  a  policy  against  accident  was  made 
subject  to  a  condition  that,  in  the  event  of  any  acci- 
dent to  the  assured,  he  or  his  representatives  should 
give  notice  thereof  in  writing  to  the  company  within 
ten  days  after  its  occurrence,  and  that  unless  the 
condition  were  complied  with  no  person  should  be 
entitled  to  claim  under  the  contract,  it  was  held  that 
notice  must  be  given  within  the  prescribed  time, 
even  of  instantaneous  death,  a:.d  that  such  notice 
might  be  given  by  any  person  appointed  by  the 
assured  for  the  purpose  (6),  or  even  by  any  person 
acting  on  behalf  of  the  persons  interested  in  the 
policy  (c), 

Where  an  accident  happens  disabling  for  some 
time,  and  finally  resulting  in  death  within  the  period 
mentioned  in  the  policy,  only  the  balance  remaining 
due  on  the  policy  after  paying  the  weekly  allowances 
for  the  period  of  survival  after  the  accident  will,  it 


i'Sr"'"  «^®^'  be  payable. 


Death  must 
ensue  within 
npecifled  time. 


Prool 


When  the  policy  insures  against  fatal  accidents, 
to  entitle  the  representatives  of  the  insured  to  re- 
cover, death  must  ensue  within  the  time  mentioned 
in  the  policy,  usually  three  calendar  months  after  the 
accident  (d).  Proof  must  be  given  of  the  death  to 
^[satisfy  (i.e.y  which  ought  to  satisfy)  the  directors  («), 
and  the  claim  is  usually  made  payable  within  one 
month  after  such  satisfactory  proof.  Evidence  on 
which  the  Court  may  deem  a  tenant  for  life  to  be 
dead  is  not  necessarily  satisfactory  proof  of  his  death 
to  an  insurance  company  with  whom  his  life  was  in- 
sured (/),  but  where  the  assured  had  disappeared 


{b)  PattoH  v.  EmpUyyers'  Liability  Atauranee  Cinrporation^  tuprtu 

[c)  Ibid.,  per  Murphy,  J. 

id)  Lockyer  v.  Ojfley,  i  T.  R.  260,  per  WUles,  J.  Perry  v.  Protidewt 
Life,  99  Mass.  162.    Same  y.  Sanie,  103  Mass.  242. 

{e)  Liynd0n  Guarantee  v.  Feamley,  5  App.  Gas.  916,  43  L.  T.  N.  S. 
390,  28  W.  R.  893. 

(/)  Doyle  V.  CUy  of  Glasgow,  ^v.,  Co,,  53  L.  J.  Ch.  527,  50  L.  T. 
3231  32  W.  R.  476. 
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and  not  been  seen  or  heard  of  for  seven  years,  his 
death  was  presumed  (g). 

Allowance  for  disablement  is  usually  limited  to  Allowance  for 
twenty-six  weeks  for  any  one  accident  and  in  respect  ti^niy™f°^ 
of  any  one  year's  premium.  ^^>"- 

Where   an   accident   policy  insures  against  two  True  construe 
classes  of  injuries,  namely,  those  which  occasion  loss  L^ddent 
of  Ufe  within  a  certain  period,  and  those  which  shall  p**^*'^* 
not  be  fatal,  and  contracts  to  pay  in  the  former  case 
an  agreed  lump  sum  at  death,  and  in  the  latter  case  a 
certain  sum  per  week,  the  two  provisions  are  to  be 
construed  together,  and  the  evident  intent  is  that  if 
an  injury  happens  within  the  meaning  of  the  policy 
it  is  insured  against  as  coming  within  one  class  or  the 
other.      If  it  were  otherwise  construed,  an  injury 
which  should  not  prove  fatal  within  the  specified 
time  would  furnish  no  ground  of  action  till  it  should 
be  made  to  appear  that  it  would  never  prove  fatal. 
This  would  render  the  insurance  nugatory  in  such 
cases  (h). 

A  policy  rims  for  fifteen  days  after  the  renewal 
premiums  become  due,  and  the  insurers  are  liable  for 
that  period.  But,  unlike  life  policies,  accident  poUcies 
may  be  discontinued,  and,  if  notice  to  do  so  be  given 
before  the  end  of  the  year,  the  assured  will  not  be 
entitled  to  the  days  of  grace  any  more  than  in  fire 
policies  (i). 

If  the  policy  requires  that  such  proof  of  the  acci-  Prooi  of 
dent  alleged  as  ground  of  claim  shall  be  given  as  the  ^^S^T'  ^^ 
directors  shall  deem  necessary  to  establish  the  claim,  d*"^^™- 
it  will  be  construed  as  demanding  what  they  shall 
reasonably  deem  necessary  (k). 

iff)  Willyams  and  others  y.  ScattUh  Widows^  Fund,  Law  Assurance 
Society,  4  Time8  L.  R.  4S9. 

(A)  Perry  v.  Provident  Life,  99  Mass.  162.  Same  v.  Satihc,  103 
Mass.  243.  (i)  See  Salrin  v.  James,  6  East  571. 

(*)  Braunstein  v.  Accidentul  Death,  31  L.  J.  Q.  B.  17,  5  L.  T.  N.  S. 
550,  I  6.  &  S.  782,  8  Jur.  N.  S.  506.  See  Manby  v.  Oresfuim  Life, 
4  L.  T.  N.  S.  347,  9  W.  R.  547,  31  L.  J.  Ch.  94,  29  Beav.  439,  7  Jur. 
N.  S.  383. 
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Poet-mortem 
examination 
condition 
preoedent. 


Employen* 
liabllltj. 


InBurers 
may  exclade 
risk  arising 
from  change 
of  trade. 


Where  a  policy  provided  that  "  in  case  of  death 
the  legal  representatives  of  the  deceased  must  deliver 
to  the  company  a  certificate  from  the  medical 
attendant  of  the  insured  stating  the  cause  of  death, 
and  furnish  all  such  other  information  and  evidence 
as  the  directors  may  require  or  consider  necessary  or 
proper  to  elucidate  the  case,"  the  insurers  having 
applied  to  the  family  physician  for  a  post-mortem 
examination,  which  on  his  own  authority  he  refused, 
the  plaintiff  was  adjudged  entitled  to  recover,  the 
demand  of  a  post-mortem  not  having  been  made  to 
the  personal  representatives  of  the  deceased ;  and 
(per  Lord  Young)  the  company  could  not  plead  the 
refusal  of  a  post-mortem  if  on  the  whole  evidence  it 
appeared  that  the  deceased  died  from  accident  (Q. 

Employers  of  labour  are  by  statute  (m)  made  liable 
for  injuries  of  certain  kinds  to  those  whom  they 
employ,  and  in  respect  of  each  and  all  such  liabilities 
they  have  an  insurable  interest. 

The  Railway  Passengers'  Aissurance  Co.  has  by  a 
private  AGt{n)  taken  special  powers  to  insure  em- 
ployers against  their  liability  under  the  Employers' 
Liability  Act,  1880,  and  other  companies  have  been 
constituted  for  the  same  purpose  under  the  Com- 
panies Acts. 

Insurers  against  employers'  Uability  require  to  know 
the  nature  of  the  business  in  which  the  liability  is  to 
be  incurred,  the  number  of  persons  employed,  the 
mode  of  conducting  the  business,  and  the  amount  of 
wages  paid  (on  which  the  premiums  are  calculated). 

Apart  from  the  circumstances  of  the  particular 
case  and  any  statutory  provisions  to  the  contrary, 

(I)  Ballantine  v.  The  Employers^  Assurance  Co^  31  Sco.  L.  Rei». 
230. 

(m)  Employers'  Liability  iicif,  1880  (43,44  Vict  c.  42).  Workman's 
Compensation  Art,  1897  (60  &  61  Vict.  c.  37). 

(n)  44  &  45  Vict.  cap.  xli. 
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the  insurers  are  not  bound  to  take  the  risks  of  a 
change  in  the  trade,  or  the  mode  of  conducting  it, 
and  can  by  apt  words  exclude  such  risk. 

This  form  of  insurance,  though  on  human  life,  is  contract  of 
merely  a  contract  of  indemnity  against  a  legal  liability,  *°**®™"**y- 
and  a  policy  of  this  kind  is  not  a  policy  of  insurance 
against   accident   within   the   meaning   of  sec.  98, 
schedule  i,  of  the  Stamp  Act,  1891  (0). 

The  employer  will  be  obliged  to  defend  an  action  Employer 
by  the  workman  if  the  insurer  requires,  and  if  he  does  S^^J^^ 
so  on  the  request  of  the  insurer,  or  otherwise  reason-  Jj^surer  to 
ably,  he  will  be  entitled  to  recover  all  the  cost  which 
such  defence  has  put  him  to,  as  in  the  case  of  re- 
insurance (p). 

But  paying  without  liability  will  not  entitle  the 
employer  to  indemnity  unless  the  insurers  advised 
payment.  And  the  liability,  to  be  enforceable  against 
the  insurers,  must  be  not  only  one  which  falls  on  the 
employer  within  the  statutes  (otherwise  the  employer 
would  have  no  insurable  interestX  but  also  within  the 
policy.  Thus,  in  consequence  of  the  different  interpre- 
tation put  by  English  (q)  and  Scotch  (r)  Courts  on  the 
words  ''manual  labour"  in  the  statute, which  applies  "Manual 
to  both  countries  (5),  a  Scotch  omnibus-owner  has  ^^^  and 
both  liability  to  and  insurable  interest  in  his  con-  Scotch  opinion 

^  divergent. 

ductors,  whereas  an  English  owner  has  neither. 

(o)  Lancashire  Ituf.  Co.  v.  Inland  Rerenne  (1899),  i.  Q.  B.  353. 
Vulcan  Boiler  v.  Same  (1899),  i.  Q.  B.  353,  54  &  55  Vict.  ch.  39, 
sec.  98  ;  explained  by  Finance  Act.  1895  (58  &  59  Vict.  ch.  16),  sec.  13  ; 
extended  by  Finance  Act,  1899  (62  &  63  Vict.  ch.  9),  sec.  11.  Sec.  116 
of  the  Stamp  Act,  1891,  enables  the  CommiBsioners  of  Inland  Revenue 
to  accept  a  composition  for  stamp  duty  on  policies  of  insurance  against 
accident,  extended  by  sec.  13  of  the  Finance  Act,  1896  (59  &  60  Vict, 
ch.  28).  {j))  Supra,  pp.  257  et  seq, 

{q)  Morgan  y.  London  General  Omnibus  Co.,  12  Q.  B.  D.  201. 

(r)  WiUam  v.  Glasgow  Tramway  Co.,  5  C.  S.  C.  (5th  Series)  981. 

(»)  43  &  44  Vict.  c.  42,  8.  6  (3). 
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GUARANTEE    INSURANCE. 


WriUng 
rwiuisltc. 


Xot  limitod  to 
fraud. 


Certain  companies  have  been  established  in  this 
country  for  undertaking  the  risks  of  suretyship  for  a 
pecuniary  consideration.  Their  method  of  dealing  is 
based  on,  and  closely  resembles,  that  of  the  ordinary 
insurance  companies,  and  their  bonds  of  suretyship 
are  often  termed  policies. 

A  contract  of  guarantee  by  the  Statute  of  Frauds 
must  be  in  writing,  it  being  a  contract  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  person  (a), 
and  it  being  also  a  promise  to  be  answerable  for  a  debt 
of,  or  a  default  in,  some  duty  by  that  other  person 
towards  the  promisee  (b). 

Where  a  bank  manager  allows  overdrafts  without 
security,  and  loss  is  occasioned  thereby,  this  has  in 
Lower  Canada  been  held  an  irregularity  within  the 
meaning  of  a  guarantee  policy  "  against  loss  by  the 
want  of  integrity,  honesty,  or  fidelity,  or  by  the  negli- 
gence, defaults,  or  irregularities  of  the  manager ''  (f). 
In  the  particular  case  the  manager  concealed  the  over- 
drafts by  fictitious  returns,  and  acted  improperly  in 
concert  with  the  persons  allowed  to  overdraw  (rf). 


Coucealment. 


The  ordinary  rule  of  insurance  law,  that  all  ma- 
terial circumstances  known  to  the^  assured  must 
be  disclosed,  does  not  apply  equally  in  the  case  of 

(a)  See  per  Blackburn,  J.,  Steele  y.  M^Kinlay,  5  App.  Cas.  758-^70. 
43  L.  T.  258,  29  W.  R.  17. 

(b)  JSagtwood  v.  Xenyon,  II  A.  &  E.  438.  Hargreares  v.  Partartf, 
13  M.  &  W.  570. 

{0)  Bank  of  Toronto  y.  European  Auwranee  Society,  14  Lr.  Can. 
Jur.  186. 

(d)  See  also  Byrne  y.  Musio,  8  L.  R.  Ir.  396. 
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^arantee  policies  (e).  The  concealment  to  avoid  the 
contract  of  guarantee  must  be  fraudulent,  for  such 
policies  come  within  the  law  of  suretyship,  rather 
than  of  insurance  (/). 

A  contract  to  guarantee  a  man  from  loss  by  a  Duty  of 
certain  employi  does  not  entitle  the  employer  to  run  ***^*^^- 
up  an  embezzlement  bill  against  the  surety,  and  keep 
dishonest  servants  at  another  man's  risk,  when  once 
he  knows  or  reasonably  suspects  their  dishonesty  {g). 
Nor  may  he  alter  the  terms  of  the  employment,  if 
the  policy  was  granted  on  the  faith  of  them  (A), 
otherwise  he  may  {%). 

Consequently,  it  would  seem  that  on  default,  and  Notice  of 
notice  thereof,  the  insurer  would  at  any  rate  have  ^^^'°^^' 
the  option  to  terminate  the  guarantee,  and  a  right 
in  equity  to  be  discharged  if  the  employer  keeps  on 
the  employ^  after  discovery  of  his  defaults,  for  one  of 
the  surety's  rights  on  payment  would  be  to  insist  on 
the  discharge  of  the  employ^  (k). 

The  default,  &c.,  of  which  notice  must  be  given,  is, 
it  would  seem,  only  such  default,  &c.,  as  will  found 
a  claim  on  the  guarantors  (l).  But  this  is  a  mere 
question  of  the  construction  of  the  particular  instru- 
ment. 

The  guarantor  company  can  require  dismissal  for  Right  to 
misconduct  if  the  person  guaranteed  has  the  power  employea.^ 
to  do  so,  which  in  guarantees  of  rate  collectors  and 
the  like  is  not  always  possible,  for  a  guarantee  may 
1)0  given  to  a  collector-general,  or  the  guardians  of 
the  poor,  while  the  power  to  dismiss  is  vested  in 
another  person  or  body  like  the  Treasury  or  Local 

{e)  y.  British  Insurance  v.  Lloijd^  10  Ex.  523,  24  L.  J.  Ex.  14. 
Seaton  v.  Burtiand  (1900),  App.  Cas.  135. 

(/)  R'trenxeroft  v.  Prorident  Clerks\  ^r.,  5  Times  L.  R.  3.  Zirei*- 
pwl  Stnrr  Bvwh^tt^  ^'c.  v.  Trdvdlers*  Accident^  9  Times  L.  R.  221, 

{g)  Phillips  V.  FoxaU,  L.  R.  7  Q.  B.  666. 

(h)  L.  y,  W.  R,  V.  Whinray,  10  Ex.  77,  23  L.  J.  Ex.  261. 

(/)  Sanderson  v.  Aston^  L.  R.  8  Ex.  73. 

(it)  Shepherd  v.  Beech er^  2  Peere  Wme.  289.  Phillips  v.  Foxdll^  per 
Blackburn^  J..  L.  R.  7  Q.  B.  666,  680.     Burgess  v.  Bre,\i^  Eq.  450. 

(/)  Byrne  v.  Muzio,  8  L.  R.  Ir.  396,  408. 
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Assured  must 
comply  with 
conditions.    . 


Embezzle- 
ment. 


Contents  of 

gmarantce 

policies. 


Government  Board  or  Board  of  Trade  (m).  Non- 
exercise  of  a  power  to  suspend  the  employed  vested 
in  the  holder  of  the  policy  will  not  avoid  it  (n). 

The  assured  must  observe  the  conditions  upon 
which  the  contract  of  insurance  was  entered  into: 
for  example,  where  an  insurance  company  guaranteed 
employers  against  embezzlement  by  a  servant,  and 
in  the  proposal  which  formed  the  basis  of  the  con- 
tract the  employers  stated  that  they  would  observe 
certain  specified  checks  in  settling  their  accounts, 
they  neglected  to  do  this,  though  acting  in  good 
fa'th,  and  failed  to  recover  imder  the  guarantee  (o). 

Guarantee  policies  contain  provisions  as  follows: — 

1.  That  the  employer  shall  give  notice  of  any 
default  or  defalcation  by  the  employed  (p). 

2.  To  forward  any  claim  made  in  respect  of  the 
policy  within  a  limited  time. 

3.  A  proviso  that  the  company  shall  be  entitled 
at  the  employer's  expense  to  call  for  reasonable  par- 
ticulars and  proofs  of  the  correctness  of  the  claim^ 
and  verification  thereof  by  statutory  declaration. 

4.  That  only  one  claim  may  be  made  under  a  policy, 
and  that  only  in  respect  of  defaults,  &c.,  committed 
within  a  month  of  the  receipt  of  the  notice  (j). 

5.  That  the  policy  is  granted  only  on  condition 
that  the  business  of  the  employer,  and  the  duties  and 
salary  of  the  employ^,  shall  remain  exactly  as  stated 
in  the  particulars  of  proposal. 

(m)  Lawder  v.  Lawder^  I.  R.  7  C.  L.  57.  Byrne  v.  Muzio^  8  L.  B. 
Ir.  396. 

(«)  Bifrne  v.  Muzio^S  L.  R.  Ir.  412.  Westport  Vnian  v.  O'MalUjf^ 
8  L.  R.  Ir.  412  note. 

(o)  Haworth  v.  SlckneM  and  Accident  AMturance  Ait$or^  28  Soo.  L. 
Rep.  394.     Sulphite  Pulp  Co.  v.  Faber^  11  Times  L.  R.  547. 

(/>)  Ouanntee  Co.  v.  Meehanic$'  Savings  Bank,  76  Davis  Sup.  Ct. 
U.  S.  402. 

(f/)  Herein  such  policies  diflfer  widely  from  fire  policies,  where  a 
dozen  claims,  if  they  arise,  can  be  made. 
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6.  That  unless  notice  of  anything  making  the 
actual  facts  to  differ  from  the  particular  statements 
made  shall  be  given  to  the  insurers,  and  consent  to 
the  change  be  given  by  indorsement,  the  policy  will 
be  void, 

7.  That  the  employer  shall,  if  required,  aid  (at 
the  company's  expense  if  a  conviction  be  obtained)  in 
prosecuting  the  employi  to  conviction,  and  at  the  com- 
pany's expense  give  all  information  and  assistance  to 
enable  the  company  to  sue  for  and  obtain  the  reim- 
bursement by  the  employed,  or  his  estate,  of  any 
moneys  which  the  company  shall  have  become  liable 
to  pay  (r). 

So  far  as  any  of  these  conditions  are  for  something  what  condi. 
to  be  done  preliminary  to  the  completion  of  the  proof  ^^„"^p^' 
satisfactory  to  the  directors,  from  which  completion  of  payment. 
proof  the  time  of  payment  is  to  rim,  they  are  pre- 
cedent. But  those  relating  to  matters  to  be  done  after 
payment  are  not  and  cannot  be  conditions  precedent. 
The  condition  as  to  prosecution  being  as  means  of 
proving  the  employer's  claim  or  loss  is  precedent,  or 
•can  be  so  made  {s). 

But  a  condition  that  the  employer  shall  give  assist- 
.ance  to  enable  the  company  to  obtain  reimbursement 
from  the  employed  cannot  be  precedent  to  the  obliga- 
tion of  the  company  to  pay,  since  the  company  caimot 
be  entitled  to  reimbursement  imtil  it  has  either  paid 
•or  become  liable  to  pay  {t). 

And  where  a  policy  for  ;£ioo  provided  that  any 
.salary  or  commission,  which  but  for  the  acts  of  em- 
bezzlement would  become  payable  to  the  employ4,  or 
any  other  money  due  to  him,  shall  be  deducted  from 
the  amount  payable  under  the  policy,  and  that  all 

(r)  Ravengcroft  v.  Provident  Clerks\  Jj'c,  5  Times  L.  R.  3. 
{s)  London  Guarantee^  ^c,  v.  Fearnley^  $  App.  Cas.  916,  43  L.  T. 
.390,  28  W.  R.  893,  6  L.  R.  Ir.  219,  232,  394. 
[t)  Same  case. 

2  K 
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moneys  of  the  employ^  coming  into  the  employers* 
hands  after  the  discovery  shall  be  applied  by  the 
employer  in  making  good  the  amoimt  of  his  claim 
under  the  policy,  in  priority  to  any  person  claiming 
upon  such  money,  and  the  employd  had  embezzled 
;^i  50,  Grantham,  J.,  held:  (i)  That  amounts  credited 
to  the  employs  should  be  deducted  from  the  £is<> 
embezzled,  and  not  from  the  ;^i  00  the  amount  of  the 
policy.  (2)  The  ;^ 1 00  must  be  paid  first.  (3)  Plam- 
tiffs  must  hold  what  was  found  to  be  due  to  the  employi 
from  the  society  (which  was  in  liquidation)  for  the 
defendants  in  reduction  of  the  ;^ioo  (t^). 

In  a  guarantee  insurance,  as  the  obligation  of  the 
surety  is  continuing,  the  obligation  of  the  creditor  or 
employer  is  also  continuing,  and  any  representation 
and  understanding  as  to  the  trustworthiness  of  the 
employed,  on  which  the  contract  was  originally 
founded,  continues  till  its  termination  (x). 

Guarantee  to         Nor  if  the  guarantee  be  given  to  the  guardians  of 
guardijins  of     the  poor  will  the  guarantee  company  be  exempt  from 
Uability  on  account  of  the  negligence  of  the  overseers 
in  calling  the  collector  to  account  (y). 

Representa-  ^  Statement  by  the  employer  as  to  the  mode  and 

of*k  "  1^  ^^^  times  of  examining  the  accounts  of  the  principal  or 
account*.  persou  employed  amounts  to  a  representation  of  the 
course  of  business  intended  to  be  pursued,  and  must 
be  so  complied  with  (z),  and  the  practice  of  examina- 
tion must  continue  as  stated,  or  any  change  must  be 
notified  and  assented  to,  or  waived,  by  the  guarantee 
society.  If  a  material  change  is  made  without  the 
assent  of  the  society,  the  policy  will  be  invalidated  (a). 

(//)  The  $th  Liverpool  Starr  Bowkett  Bldg.  Soc.  v.  Tke  TrarelUri 
Imnr.  Soc,  g  Times  L.  R.  221. 

(x)  Smith  V.  Bank  of  Scotland,  1  Dow.  272-292.  Phillips  v.  lywall, 
L.  R.  7  Q.  B.  666. 

(y)  Guardians  Mansfield  Union  v.  Wright,  9  Q.  B.  D.  683. 

iz)  Benham  v.  United  Ouarantee,  7  Ex.  744,  16  Jur.  691,  21  L.  J. 
Ex.317. 

(a)  Towle  v.  National  Gttardian,  30  L.  J.  Ch.  900,  7  Jur.  N.  S.  1109, 
5  L.  T.  N.  S.  193,  10  W.  R.  49,  reversing  9  W.  R.  649. 
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The  liability  of  the  guarantors  will  be  for  all  de- 
faults of  the  employs  within  the  period  for  which 
the  guarantee  is  given,  whether  found  out  within 
the  year  or  after  its  expiration,  unless  limited  by  apt 
words  to  defaults  committed  and  discovered  within 
the  year  (6). 

Guarantee  policies  are  usually  made  for  a  term  of 
one  or  more  years.     It  is  sometimes  stipulated  that    , 
unless  notice  to  terminate  be  given,  the  policy  shall 
be  treated  as  a  renewal  contract  of  like  nature  and  Renewal  oi 
conditions  (c).     The  eflfect  of  this  is  merely  to  con-  ^^ 
tinue  the  contract  for  a  second  term.     At  the  end 
of  that  term,  if  no  notice  to  continue  is  given,  or 
other  arrangement  made,  the  policy  drops.     Altera-  Alterations  in 
tions  in  the  rules  of  the  company,  on  the  faith  of  JSea^iu^not 
which  the  assured  took  the  guarantee  (rf),  will  not,  ^^^  ^°* 
however,  have  the  effect  of  determining  such  a  re- 
newed contract  if  no  notice  to  terminate  has  been 
given  by  either  party  (e),  and  the  insurers  will  be 
entitled  to  the  renewal  premium. 

Amalgamation   with    another    company  will  not  Amaigama- 
affect  the  validity  of  the  renewal,  whether  it  be 
within  the  powers  of  the  company  or  not  (/). 

Where  one  of  the  conditions  indorsed  was  that  all 
guarantees,  whatever  might  be  the  original  term, 
should  from  the  expiration  of  such  original  term  be 
treated  as  a  renewed  contract  of  the  like  nature 
and  conditions,  unless  either  the  member  interested 
therein  or  the  board  of  directors,  should  give  two 
calendar  months'  notice  of  an  intention  not  to  renew 
the  same,  it  was  held  that  the  renewed  contract  was 

(b)  Fanning  v.  London  Oiuirantee  Co,,  lo  Victoria  L.  R.  8. 

(r)  Solvency  Mutual  Guarantee  Co.  v.  Froane,  7  H.  &  N.  5,  31  L.  J. 
Ex.  139. 

(<2)  Soltenoy  Mutual  QuaranJbeey.  Freeman^  j  H.  &  N.  17. 

(e)  Solvency  Mutual  Guarantee  v.  York,  3  H.  &  N.  588, 27  L.  J.  Ez, 
487. 

f)  King  v.  Aecuniulatire  Life,  3  C.  B.  N.  S.  151,  6  W.  R.  12,  30 
L  T.  119.  27  L.  J.  C.  P.  57, 3  Jur.  N.  S.  1264. 
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Arm. 
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of  company. 


Insurance  of 
money 
deposited  or 
invested,  in 
default  of 
payment. 


Nature  of 
default 


not  itself  to  be  deemed  to  contain  this  particular 
condition  as  to  renewal,  and  that  therefore,  even  in 
the  absence  of  notice,  the  contract  did  not  extend 
beyond  one  renewal  **  A "  renewal  is  one  renewed 
contract  {jg). 

Guarantees  on  gross  annual  returns  (A),  floating 
risks  or  rent,  are  sometimes  granted.  When  they 
are  made  to  a  partnership  with  a  provision  that  the 
guarantee  shall  cease  on  death  or  retirement  from 
business  of  any  member,  the  retirement  of  a  partner 
will  avoid  the  guarantee,  and  the  company  cannot,  it 
seems,  affirm  it  and  sue  for  the  premium  (A). 

A  guarantee  company  issuing  these  policies  is  as 
a  surety  entitled  to  all  the  ways  and  means  of  the 
person  guaranteed  against  the  principal  debtor  (t). 

The  plaintiff,  having  deposited  with  an  Australian 
Bank  a  sum  of  money,  effected  an  assurance  with  the 
defendant  corporation,  whereby  the  corporation  con- 
tracted to  pay  the  plaintiff  if  the  bank  made  default. 
The  bank  failed  to  pay,  and,  under  a  Colonial  statute, 
entered  into  a  scheme  of  arrangement  with  its  credi- 
tors whereby  they  were  boimd  to  accept  certain 
statutory  provisions  in  satisfaction  of  their  claims; 
the  plaintiff  having  brought  an  action  on  his  policy, 
was  held  entitled  to  recover,  the  defendants  being 
subrogated  to  his  rights  under  the  deed  of  arrange- 
ment (*).  Also,  where  the  holder  of  a  debenture 
effected  an  insurance  guaranteeing  to  him  the  due 
payment  of  the  debenture  if  default  were  made  in 
payment  of  any  principal  money  due  imder  it,  and 
subsequently  by  special  resolution  of  debenture 
holders  the  date  of  payment  was  postponed,  it  was 

(g)  Solvency  Mutwtl,  ^c,  v.  Froane,  31  L.  J.  N.  S.  Ex.  193,  7  H.  t 
N.5. 

{h)  Solvency  Mutual  Cfuarantee  y.  IfVeemanj  7  H.  &  K.  17. 

(i)  Mercantile  Law  Amendment  Act. 

(*)  Danev,  Mortgage  Immranee  Corporation  (1894).  i  Q.  B.  U. 
70  L.  T.  83,  63  L.  J.  Q.  B.  144,  42  W.  R.  227,  10  Times  L.  R.  fe. 
Macvicar  v.  Poland^  10  Times  L.  R.  566.  Laird  v.  Securities  Intur- 
ance  Co,^  32  Sco.  L.  Rep.  319. 
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held  that  the  contract  was  one  of  msurance  against  de- 
fault in  paying  money  due  under  the  debenture  and 
that  the  plaintiflF  was  entitled  to  recover  the  amount 
of  the  policy  from  the  defendants,  who  were  entitled 
to  be  subrogated  to  the  plaintiflf's  rights  as  modified 
by  the  special  resolution  (I). 

Liquidators  under  the  Companies  Acts  may  give,  Liquidator 
in  lieu  of  the  two  sureties  usually  required,   the*"  '^®^^®'- 
guarantee  of  any  society  established  by  charter  or 
Act  of  Parliament  (m). 

Receivers  in  the  Court  of  Chancery  have  been, 
after  some  difference  of  opinion  and  practice,  allowed 
to  do  the  same,  as  have  Committees  of  Lunatics 
when  other  sureties  were  not  available  (n). 

No  case  on  the  point  seems  to  have  occurred  in 
the  Queen  s  Bench  Division,  and  the  Rules  of  the 
Supreme  Court  (p)  prescribe  that  unless  otherwise 
ordered  the  person  to  be  appointed  receiver  shall  first 
give  security  to  be  allowed  by  the  Court  or  a  judge ; 
such  security  to  be  by  recognisance  in  the  Form 
No.  2 1  in  Appendix  L.,  unless  otherwise  ordered. 

But  there  is  little  reason  to  doubt  that  the  Chan-  Adminis. 
eery  practice  would  be  followed  in  the  whole  of  the  ^^'/ST 
High  Court,  and  in  the  Probate  Division  an  adminis- 
trator pendente  lite  who  is  a  mere  receiver  has  been 
allowed  to  offer  this  form  of  security,  on  the  Court 
being  satisfied  that  the  bond  proposed  was  in  accord- 
ance with  the  rules  prescribed  by  the  constitution  of 
the  society.  The  security  is  certainly  better  than 
that  of  a  private  person  (p). 

(I)  Flnlay  v.  Mexican  Incestment  CorparatUm  (1897),  I  Q.  B.  517, 
66  L.  J.  Q.  B.  151,  13  Times  L.  R.  63.  Young  v.  Tnistee  AmcU,  <jf*c., 
Co.^  31  Sco.  L.  Kep.  199. 

{m)  Companies  Act,  1862,  General  Rule  10. 

(»)  Colmare  v.  iVwrt/t,  27  L.  T.  N.  S.  405, 42  L.  J.  Ch.  4, 21,  W.  R.  43. 
Manners  v.  Fiirze^  11  Beav.  30.    Re  GaitsklUj  $8  L.  J.  Ch.  262. 

{0)  Ord.  1.  r.  16. 

(;;)  Carpenter  v.  QaeeiCs  Proctw,  7  P.  D.  235,  51  L.  J.  Prob.  91,  46 
L.T.  821,  31  W.  R.  108. 


(     5i8     ) 


CHAPTER  XXVIL 


BANKRUPTCY. 


Must  notice  of  Priob  to  the  Bankruptcy  Act,  1 869,  where  the  as- 
hTjftoen*       sured  affected  to  assign  a  policy  of  life  assurance 
cuim  cS  **^'**'  for  valuable  consideration,   the  assignee  for  value 
troBteefl  in        would  uot  havc  a  good  title  as  against  the  assignee 
in  bankruptcy,  unless  he  had  given  notice  of  the 
assignment  to   the  insurance  office,  as  the   policy 
would  in  the  absence  of  such  notice  be  deemed  to 
be  in  the  order  and  disposition  of  the  bankrupt,  and 
pass  to  the  assignee  in  bankruptcy  accordingly,  imder 
the  order  and  disposition  clause  of  the  statute  (a), 
nor  would  the  giving  of  notice  be  rendered  unneces- 
sary by  the  practice  of  the  particular  office  not  to 
take  notice  of  assignments  (&),  and  the  notice  must 
have  been  actual  and  not  merely  constructive  (c). 

Now,  however,  it  is  not  necessary  for  the  assignee 
for  value  of  a  policy  of  life  assurance  to  give  notice 
to  the  office  in  order  to  prevent  the  policy  passing 
to  the  trustee  in  bankruptcy ;  because  policies  of  as- 
surance, being  choses  in  action,  are  excepted  from  the 
operation  of  the  order  and  disposition  clause  of  the 
Bankruptcy  Act,  1869  (^»  *^d  also  from  the  like 
section  of  the  Bankruptcy  Act,  1883  (e). 


Can  olalms 
aiisiog  oat  of 
insurance  be 
proved  In 
bankruptcy  ? 


Under  the  older  Bankrupt  Laws,  demands  payable 
on  a  contingency  could  not  be  proved  against  the 

(a)  Williams y.  Thorp,  2  Sim.  263. 

(b)  Wett  V.  Eeid,  2  Ha,  249. 

(c)  Thompson  v.  Spiers,  13  Sim.  469. 

{d)  Bankruptcy  Act,  1869,  s.  15,  sub-8.  5.  Ex  parte  Ihbettan,  8  Ch. 
D.  5197  39  L.  T.  I,  26  W.  R.  843.  Ex  parte  Barry,  L.  R.  17  Eq.  113, 
43  L.  J.  Bkcy.  18. 

e)  46  &  47  Vict.  c.  52,  8. 44, 8ub-fi.  3. 
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estate  of  the  bankrupt,  and  this  risk  was  held  to 
apply  to  money  assured  by  a  policy  of  insurance; 
but  a  provision  was  inserted  in  the  Bankruptcy  Act. 
1849,  s-  ^74»  enabling  the  assured  in  a  policy  of 
insurance  to  make  a  claim,  and  after  the  loss  or 
contingency  happened  to  prove  and  receive  divi- 
dends, in  like  manner  as  if  it  had  happened  before 
the  bankruptcy.  Proof  in  a  similar  case  would  now 
have  to  be  made  under  s.  3 1  of  the  Bankruptcy  Act, 
1869,  the  corresponding  section  in  the  Bankruptcy 
Act,  1883,  beings.  37. 

Proof  for  unpaid  premiums  must  be  made  under  Proof  for 
s.  31  of  the  Bankruptcy  Act,  1869,  or  under  s.  37  of  pre^nuw. 
the  Bankruptcy  Act,  1883. 

Where  policies  were  settled,  proof  by  the  trustees  Proof  by 
after  payment  of  the  moneys,  assured  was  allowed  *"^**^'*- 
against  the  settlor  s  estate,  for  the  premiums  which 
the  trustees  had   paid  out  of  a  fund  provided  for 
that  purpose  in  case  of  the  settlor  s  default  to  pay 
them  (/). 

A  holder  of  a  policy  of  insurance  in  an  insurance  Proof  agaiiut 
company  which  was  being  wound  up  was  held  en-  woumuip. 
titled  to  prove  for  the  sum  which  would  be  required 
to  be  paid  to  a  similar  solvent  insurance  company  in 
order  to  give  the  policy-holder  a  policy  for  the  same 
amount  and  under  the  same  conditions  {g). 

A  secured  creditor  may  assess  the  value  of  his  Kighta  of 
securities,   and    vote  and  prove  in  respect  of   the  J^uiI,j''iJJf^ing 
balance,  and  is  bound  to  pay  over  to  the  trustee  the  *,^*^*®^jjf'  j„ 
amount  w^jich  the  security  shall  produce  beyond  the  case  of 
amount  of  such  assessed  value,  and  the  trustee  may    "  ™^'  ^•^* 
at  any  time  before  realization  of  the  security  by  the 
creditor,  redeem  the  security  upon  payment  of  the 

(/)  "Re  Miller,  Ex  parte  Woodley,  37  L.  T.  N.  S.  38,  6  Ch.  D.  790, 
25W.  R.881. 

{g)  Re  Albert  Life  Az^urance  Co.,  L.  R.  9  Eq.  707. 
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assessed  value.  If  the  security  prove  to  be  more 
valuable  than  the  amount  at  which  it  has  been 
assessed,  the  trustee  may  either  redeem  it  upon 
payment  of  such  assessed  value,  or  he  may  claim 
whatever  surplus  the  seciuity  may  produce  over 
such  assessed  value. 

The  proof  of  the  creditor,  however,  cannot  be  in- 
creased in  the  event  of  the  security  realizing  a  less 
sum  than  the  value  at  which  the  creditor  assessed 
it  (A). 

It  would  seem,  therefore,  that  if  a  creditor  has 
taken  as  security  a  policy  of  assurance,  his  most 
prudent  course  will  be  to  realize  it,  otherwise,  should 
it  increase  in  value  during  the  bankruptcy,  the  gain 
will  be  the  trustee's,  while  if  it  becomes  less  valuable 
the  loss  will  be  his  own.  In  Ex  parte  Kirig  (t),  a 
creditor  for  ;^i209  held  as  security  a  policy  on  the 
life  of  the  debtor  for  ;f  1200.  He  tendered  a  proof 
for  his  debt,  stating  that  he  held  the  policy  as 
security,  which  he  assessed  at  ;^200,  its  then  sur- 
render value.  The  trustee  admitted  the  proof  for 
the  balance  of  the  debt,  being  satisfied  with  the 
value  put  upon  the  security.  Shortly  afterwards,  and 
before  the  close  of  the  liquidation,  the  debtor  died, 
and  it  was  held  by  Bacon,  C.J.,  that  the  trustee  was 
entitled  to  the  whole  sum  received  on  the  policy 
beyond  the  ;^200  at  which  its  value  had  been 
assessed. 

A  holder  of  a  policy  on  his  own  life  mortgaged  it 
and  covenanted  to  pay  the  premiums,  he  became 
bankrupt,  and  the  mortgagee  valued  the  ^licy  and 
proved  for  the  difference  between  such  value  and 
the  amount  of  the  debt.  He  then  sought  to  prove 
for  the  value  of  the  personal  covenant  to  pay  the 


(h)  Bankruptcy  Act,  1869(32  &  33  Vict.  c.  71),  8.  40,  G.  R.  99,  100, 
loi,  136,  272. 
(»)  Ex  parte  King^  Re  Palethorpe,  L.  R.  20  £q.  273, 44  L.  J.  Bkcy.  92. 
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premiums,  but  it  was  held  that  he  was  not  entitled 
to  do  so  (A). 

Where  a  creditor  is  secured  by  a  policy  and  values  Mortgagree  of 
it,  and  receives  a  composition  for  the  rest  of  his  debt  Shelving 
in  excess  of  his  valuation,  he  has  no  claim  on  the  oompo«*tioii. 
policy  beyond  the  amount  of  his  valuation  and  in- 
terest thereon,  together  with  the  premiums  he  has 
paid  on  the  policy  (Z). 

Where  a  man  after  his  bankruptcy  pays  the  pre-  to  whom 
miums  on  policies  on  his  own  life,  effected  and  mort-  bdoi^when 
gaged  by  him  before  his  bankruptcy,  and  his  assignees  bJ^S^upt^* 
in  bankruptcy  disclaimed  any  interest,  and  refused 
to  pay  the  premiums,  on  his  death  his  legal  personal 
representatives,  and  not  the  assignees,  are  entitled  to 
any  surplus  after  the  mortgagees  have  been  paid  (m). 
In  this  case  the  bankrupt  had  obtained  his  discharge 
on  covenanting  to  pay  so  much  a  year  to  liquidate 
his  debts,  which  covenant  he  had  performed. 

Though  the  case  was  argued  on  (24  &  25  Vict. 
c.  134,  s.  154)  a  repealed  Act,  the  principle  seems 
clear  independently  of  that  Act. 

If  the  trustees  in  bankruptcy  disclaim,  they  cannot  Disclaimer  by 
subsequently  ex  post  facto  claim  again  where  they  see  {JJU!^^**^ 
a  chance  of  profit  {n).     Where  the  mortgagor  of  a  Payment  of 
policy  of  insurance  became  bankrupt,  but,  notwith-  bMki^  ^ 
standing  his  bankruptcy,  continued  to  pay  the  pre-  mort«««of- 
miums  on  the  policy,  it  was  held  that  the  premiums 
so  paid  were  in  the  nature  of  salvage  moneys,  and 
must  be  repaid  to  the  legal  personal  representative 
of  the  mortgagor,  he  having  died  (0). 
—  ? — - — ■ ■ 

(*)  Deering  v.  Bank  of  Ireland^  12  App.  Cas.  20,  56  L.  T.  76,  35 
W.  B.  634. 

(/)  BoUon  V.  Ferro,  14  Ch.  D.  171,  per  Bacon.  V.C.  (i88o),  49  L.  J. 
Ch.  569,  42  L.  T.  529,  28  W.  R.  578.  The  composition  was  under  the 
old  Bankruptcy  Act,  1861. 

{m)  Re  Learmontk,  14  W.  R.  628. 

(«)  Ex  parte  Jbbetsan,  8  Ch.  D.  519,  39  L.  T.  i,  26  W.  R.  843. 

(0)  Shearman  v.  British  Empire  Mntual^  14  Eq.  4,  20  W.  R.  620^ 
26  L.  T.  570,  doubted  in  Leslie  v.  French,  23  Ch.  D.  552.     See  Norrii 
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snrety'8  If  a  man  becomes  surety  to  keep  up  a  policy  and 

b^krnptey  of   ^^^  principal  becomes  bankrupt,  the  surety  cannot 
policyholder,    subsequently  recover   from   the  principal  any  pre- 
miums paid  thereafter ;  for,  although  such  liability 
of  the  surety  was  contingent,  it  might  have  been 
proved  in  the  bankruptcy  (p). 

Any  settlement  of  property  made  by  a  trader — 
not  being  a  settlement  made  before  and  in  considera- 
tion of  marriage  or  made  in  favour  of  a  purchaser  or 
incumbrancer  in  good  faith  and  for  valuable  con- 
sideration, or  a  settlement  made  on  or  for  the  wife 
or  children  of  the  settlor  of  property  which  has 
accrued  to  the  settlor  after  marriage  in  right  of  his 
wife — shall,  if  the  settlor  becomes  bankrupt  within 
two  years  after  the  date  of  the  settlement,  be  void  as 
against  the  trustees  in  the  bankruptcy ;  and  shall, 
if  the  settlor  becomes  bankrupt  at  any  subsequent 
time  within  ten  years  after  the  date  of  the  settle- 
ment, be  void  as  against  such  trustee,  unless  the 
parties  claiming  under  the  settlement  can  prove  that 
the  settlor  was  at  the  time  of  making  the  settlement 
able  to  pay  all  his  debts  without  the  aid  of  the  prd- 
perty  comprised  in  such  settlement  (q).  The  word 
''  property "  includes  a  policy  of  life  assurance,  the 
same  being  a  chose  in  action  (r). 

The  Bankruptcy  Act,  1883,  contains  a  similar 
provision  to  the  foregoing,  but  of  a  more  extended 
operation,  inasmuch  as  it  applies  to  all  settlements 
by  whomsoever  made,  and  not  merely  to  those  of  a 
trader  (s). 

A  bankrupt  cannot  be  compelled  to  insure  his  life 
for  creditors  (t). 

V.  Caledonian,  8  Eq.  127,  20  L.  T.  N.  S.  939,  17  W.  B.954,  and  Foiter 
V.  Roberts,  9  W.  R.  605,  7  Jur.  N.  S.  400. 

{p)  Sattnd^rg  v.  Best,  13  W.  R.  160,  17  C.  B.  N.  S.731.  Bankraptcy 
Act,  1869,  8.  31  ;  Bankruptcy  Act,  1883,  8.  $7. 

(q)  Bankruptcy  Act,  1869,  s.  91. 

(r)  Ilrid,  e.  4.  {$)  46  &  47  Vict.  c.  52,  s.  47. 

(0  Re  Betts  and  Block,  19  Q.  B.  D.  39. 
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CHAPTER  XXVIII. 

THELLUSSON    AND   SUCCESSION    DUTY    ACTS. 

A  DIRECTION  or  discretion  in  a  will  or  deed  to  pay  Direction  to 
out  of  the  testator's  or  settlor's  property  the  premiums  SJ^^fc^SS" 
on  a  policy  of  insurance  made  or  to  be  made  upon  the  ^°^  ^*^^*'* 
life  of  another  is  valid  for  the  whole  life  insured, 
and  is  not  an  accumulation  within  the  meaning  of  the 
TheUusson  Act  (39  &  40  Geo.  III.  c.  98)  (a). 

That  Act  only  aimS  at  dispositions  for  the  accu- 
mulation of  rents  and  profits  as  such,  and  not  at  dis- 
positions having  reference  to  bargains  and  contracts 
entered  into  for  other  purposes  than  the  mere 
purpose  of  accumulation. 

The  benefit,  if  any,  arising  to  an  estate  from  a 
policy  on  which  premiums  have  been  paid  for  over 
twenty-one  years  arises  not  from  accumulation,  but 
from  application  and  expenditure  of  income  in' 
obtaining  a  contract  (&). 

To  insist  that  the  policy  must  be  dropped  at  the 
twenty-first  year  would  be  to  say  that  what  is  con- 
strued for  that  purpose  as  an  accumulation  shall 
operate  as  a  vain  casting  away  of  money.  For  a 
policy  is  evidence  of  a  contract  enforceable  by  for- 
feiture of  previous  payments,  and  the  premiums 
could  not  be  got  back  at  the  end  of  the  twenty  years. 


{a)  BoMil  V.  Lister,  9  Hare  177.  Halford  v.  Close^  W.  N.  7th  May 
1883,  p.  89.  Cathcarfs  Tmsteesv,  Heneage's  Trvstees,  10  C.  S.  C.  (4th 
series)  1205. 

{b)  Cat/icart  v.  Heneage'a  Trustees^  supra.  But  see  Jarman  on  Wills, 
vol.  I  (4th  ed.),  316. 
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A  testatrix  empowered  her  trustees,  if  they  should 
see  cause,  to  make  insurances  on  the  life  of  a  nephew 
in  such  a  way  as  to  enable  them  to  receive  a  sum  or 
sums  at  his  death,  to  be  then  applied  for  the  purpose 
of  the  trust.  She  died  in  184 1.  In  1845  the 
trustees  insured  the  life  of  the  nephew  largely,  and 
paid  premiums  out  of  the  income  of  the  estate  till 
1878,  when  he  died.  The  next-of-kin  claimed  re- 
payment of  these  premiums  so  far  as  paid  after 
twenty-one  years  from  testatrix's  death,  as  accumula- 
tions of  income  forbidden  by  the  Thellusson  Act,  but 
the  claim  was  refused  (c). 


Beiation  oi  By  the  Succcssion  Duty  Act  (d),  s.  1 7,  "  No  policy 

and  saooenor  of  insurance  ou  the  life  of  any  person  shall  create  the 
on^^'"*^  relation  of  predecessor  and  successor  between  the 
insurers  and  the  assured,  or  between  the  insurers  and 
any  assignee  of  the  assured."  Upon  this  section  Sir 
George  Jessel  said  (e) :  *'  No  doubt  there  may  be  a 
gratuitous  policy  of  insurance.  But  the  words  in 
s.  1 7  mean  a  policy  effected  in  the  ordinary  way  in  con- 
sideration of  a  premium  or  premiums.  If  so,  that  is 
a  contract  for  money,  a  purchase  of  a  reversionary  sum 
in  consideration  of  a  present  payment  of  money,  or, 
as  is  generally  the  case,  on  the  payment  of  an  annuity 
during  the  life  of  the  person  insuring.  It  is  clearly 
a  contract  which  could  not  be  fairly  described,  as  I 
read  it,  as  a  disposition  of  property  at  all,  because  a 
mere  covenant  to  pay  money  is  not  a  disposition  of 
property  in  the  ordinary  sense.  The  insurance  com- 
pany does  not  die^  and  therefore  a  covenant  to  pay 
money  on  the  death  of  some  other  person  is  a  mere 
covenant  to  pay  money.  It  is  no  disposition  of  the 
property  of  the  insurance  company  or  of  any  one 
else." 


(c)  Cathcart's  Trusses  y,  Ileneage's  Trugtees^  lo  C.  S.  C.  (4th8eri68) 
1205. 

(d)  16  &  17  Vict.  c.  51,  B.  17. 

[e    Fryer  v.  Morland,  3  Ch.  D.  685. 
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The  reason  for  the  exception  suggested  by  Sir 
George  Jessel  is  that  it  was  inserted  ex  dbundante 
catUeld  to  quiet  the  fears  of  persons  interested  in  in- 
surance companies  (/).  The  clause  extends  to  all 
policies,  whether  for  the  lives  of  the  assured  or  not, 
including  polices  taken  out  by  purchasers  in  rever- 
sion, but  not  policies  so  far  as  they  were  dealt  with 
as  property  (g). 

No  succession  duty  is  due  on  policies  of  insurance  no  dnty  on 
assigned  iTUer  vivos,  even  where  the  assignment  is  ^1^^ 
made  to  a  son  as  a  means  of  liquidating  a  large 
amount  of  debt  undertaken  by  him  for  his  father  (h). 

(/)  Fryer  y,  Morland,  3  Ch.  D.  675,  685. 
{g)  128  Hansard,  401,  1398. 

(A)  Lord  Advocate  v.  JEarl  of  Fife,  2i  Sc  L.  R.  151.     Fryer  v. 
Morlandy  3  Ch.  D.  675. 
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ABANDONMENT— 

The  doctrine  ot,  4-5,  253,  254 

ACCIDKNT— 

Chapter  on  Accidental  Insurance,  484-509 
Policy  against,  nature  of,  20,  484 
^  End  of  Jonmey  within  policy  against,  489,491 
Policy  against,  within  statute  as  to  interest,  487 
Policy  against,  whether  contract  of  indemnity,  484, 509 
Whether  amount  of  insurance  deducted  from  damages,  21, 484 
Age  for  insuring  against,  487, 490 
Friendly  society,  insuring  against,  487 
Definition  of  railway,  488 
Whilst  breaking  journey,  489 
Insurance  against,  by  railway  ticket,  490 
^y  railway,  amount  of  compensation,  490 
Contributory  negligence,  effect  of,  on  claim  for,  491 
Insurance  against,  need  not  be  continued,  491 
Nearsightedncfis,  whether  bodily  infirmity  within  policy  against,  493 
Definition  of,  494 
**One  accident,"  meaning  of,  495 
Death  from  disease  and,  499 
Sunstroke,  whether  it  is,  495 
Bnpture  by  jumping  from  train,  whether  It  is,  495 
Putting  arm  out  of  window,  iijnry  from,  496 
Fall  when  catching  train,  496 
Whilst  walking  on  railway,  496 
Drowning,  whether  an,  497 
Presumption  against  suicide  and  in  favour  of,  497 
Sprain  from  lifting  weight,  whether  it  is,  498 
Bnpture  from  using  clubs,  whether  it  is,  498 
**  Effects  of  injury  caused  by,"  499 
**  Violent,  accidental,  external  and  visible  means,"  498 
Inflammation  from  ruptured  blood-vessel,  499 
Peritonitis  from  blow,  499 
Erysipelas  from  wound,  499 
Doctor's  hands,  death  under,  500 
Overdose,  death  from,  whether,  501 
Usual  exception  from  policy  against,  501 
Fainting,  meaning  of,  in  policy  against,  501 
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ACCIDENT— <con<tnii«(0 

Death  must  be  solely  caused  by,  to  be  within  policy,  50Z 

Poison  mistaken  for  medicine,  501 

Falling  from  joist,  whether  an,  502 

Whilst  mounting  carriage  in  motion,  503 

"  Exposure  to  obvious  risk,"  503 

Nervous  shock  through  fright,  503 

"  Wholly  disabled  "  by,  meaning  ol,  505 

Complete  loss  of  sight,  505 

Notice  to  office  of,  505 

Allowance  for  disablement  by,  507 

Construction  of  policy  against,  507 

Proof  of  what  requisite,  507 

Employer's  liability  for,  508 

ACTUS  DEI— 

Excepted  from  risk  taken,  209 

ADMINISTRATOR— 

Has  insurable  interest,  79 
Not  bound  to  insure,  79 

AGE— 

Proof  of,  159 
Misstatement  ot  240 

AGENTS— 

Chapter  on,  459-483 

Retainer  of  premiums  by,  not  failure  of  company  to  repay,  28 

Authority  of,  must  be  followed,  86 

Receipts  of,  company  bound  by,  93 

Debiting  premium  to,  effect  of,  94,  izo 

Ratification  by  receipts  of  premium  from,  104 

Delay  in  paying  premium  through  change  of,  105 

Days  of  grace,  receipt  of  premium  after,  by,  107  et  ieq. 

To  pay  premium,  promise  by,  no 

Credit  by,  for  premium,  113 

Extending  time  to  sue  by  representing  that  loss  would  be  paid,  215 

Concealment  by,  176, 180 

Misrepresentation  by,  181 

Insurance  vitiated  by  misrepresentation  or  concealment  of  agent, 

although  policy  effected  by  another,  180 
"The  life"  Insured  may  of  the  insured  be,  181 
Notice  to,  of  change  of  business,  197 
General  authority  of,  459,  463 
Policy  not  to  be  granted  by,  460 
Representations  of,  whether  binding,  460 
Del  credere,  insuring,  461 
Writing,  answers  for  assured,  26,472 
Authority  to  contract  in  writing,  461 
When  company  estopped  from  denying  authority  of,  460 
Extending  time  for  paying  premiums,  461 
Commission  to,  agreement  by  directors  for  payment  after  agency 

ceased,  462 
Disobeying  orders,  liability  of,  461 
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AG  BNT8— (conft'ntwrf) 

Authority  of,  varied  by  private  instractioDfi,  463 

Wlthont  instmctioiui,  464 

Notice  to,  what  sufficient,  464 

Mistaken  instructions  to,  company  bound  by,  464 

Authority  of  HUb-,  465,  474 

Insuring  in  wrong  company,  465 

Credit  to,  of  premium,  465 

Credit  by,  of  premium,  465 

Payment  of  premium  cannot  be  dispensed  by,  466 

Payment  of  premium  by  cheque  to,  466 

Insuring  himself,  466 

Privileged  communications  between  company  and,  467 

For  two  companies  re-insuring  one  in  other,  467 

Cross  account  of,  with  agent  of  other  company,  468 

Not  acting  within  authority,  yet  company  bound,  468 

False  representation  by,  where  assured  told  truth  to,  468 

Specific  performance  of  contract  of,  468 

Powers  of  local,  469 

Company  not  boxmd  to  grant  policy  where  premium  paid  to,  469 

Applications  received  but  not  accepted  by,  469 

Waiver  by,  470 

To  dispense  with  conditions,  power  of,  473 

Filling  up  proposal,  effect  of,  473 

Concurring  in  answers  of  assured  to  insurer  h  questions,  27,  473 

War,  effect  of,  on  acts  of  foreign,  473 

IndorHcmcnt  of  policy  by,  474 

Fraud  of,  effect  of,  on  company,  461,  475 

Contracting  outside  company's  buHlness,  476 

Contracting  outside  his  authority,  476 

Insuring  for  another  does  not  warrant  Interest,  478 

Insuring  for  another  without  authority,  479 

To  effect  policy  cannot  adjust  loss,  480 

Negligently  insuring,  liable  to  assured,  480 

Commission  not  receivable  from  insurer  and  insure<l  by,  481 

Discount  does  not  belong  to,  481 

Assured  affected  by  fraud  of,  481 

Principal  bound  by  knowledge  of,  481 

When  **  the  life  "  is  of  insured  the,  481 

Whether  medical  man  is  of  insured  the,  482 

Employed  to  procure  assurance,  authority  of,  483 

ALTEEATIONS— 

Of  premises,  whether  covered  by  policy,  126 

AMALGAMATION— 

Chapter  on  novation  and,  438-449 

What  it  Is,  439 

Ultra  viregy  440,  446 

Power  to  contract  for,  not  implied,  440 

Katification  of,  when  ultra  viret,  441 

Power  of,  how  given,  441 

Policy-holder's  claim  after,  442 

Costs  of  liquidating  companies  after,  442 

Policy-holders,  when  bound  by,  442,  445 

2  L 
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AMALGAMATION— (conftnwerf) 
Effect  of,  on  creditors,  445 
Effect  of  covenant  to  indemnify  on,  444 
Effect  of,  on  sharelioldern,  444,  446 
Of  iife  offices,  leave  of  Court  requisite,  445 
Effect  of  succeesive,  449 
Effect  ot  on  (ruarantce  iuHurance,  515 

AMBIGUITY— 

In  policy  may  be  cleared  by  custom.  38 
Latent,  may  raise  qnefttion  for  jury,  38 

ANNUITANTS— 

Are  creditors  of  company,  435 
Whether  receipt  bj',  amounts  to  novation,  449 

Trustees    for    policy-holders    when    annuities    guarant«ed    by    life 
office.  436 

ANNUITY— 

Policy  effected  by  grantee  of,  372 
Policy  effected  by  mortga^^reo  of,  372 
Insurance  of  arrears  of,  373 

ANSWERS  (vide  "  Questions"; 

APPOINTMENT— 

Of  policy  to  executors  of  settlor,  367 

APPORTIONMENT- 

Of  premiums,  not  within  Apportionment  Act,  113 
Of  premiums,  not  if  risk  attached,  117 

Of  insurance- money,  where  insurances  by  mortgn^sror  and  mortgagee 
in  different  offices,  326 

APPURTENANCES— 

Recovered  for,  as  part  of  freehold,  62 

ARBITRATION— 

Chapter  on,  243-249 

Ouster  of  jurisdiction  of  Courts  by,  243 

Arbitration  Act,  1889,  244 

Wafver  of  right  to,  245,  247 

Condition  precedent  to  action,  245,  247 

When  fraud  charged,  247 

Question  of  law.  whether  referable  to,  247 

Policy  unsigned  may  amount  to  submission  to,  244 

Regarding  Railway  Passengers*  Assuranoe,  249 

Whether  Assured's  refusal  to  submit  to  is  an  answer  to  his  claim,  283 

ARSON— 

Whether  u  ithln  the  fire  risk.  137 

Danger  of,  to  be  disclosed,  135 

By  assignor  of  policy,  137 

By  mortgagor,  effect  of,  on  mortgngeci's  policy,  137 

By  wife  or  relation,  137 

Proof  of,  138 

Defence  of,  234 
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ASSESSMENT  POLICY— 
What  it  is,  32 

ASSIGNEE— 

Takes  assizor's  title,  349.  359 
Affected  by  fraud  or  crime  of  assig^ior,  350,  358 
Insurer's  kuoM  led^e  of  fraud  npou,  350 
Wlietlier  company  trustee  for,  429 

ASSIGNMENT— 

Chapter  ou  lire  policies  and,  330-337 

Of  Are  policy,  210,  212,  330-337 

Of  life  policicK,  338-383 

Of  claim  after  loss,  213 

After  breach  of  condition,  213 

Of  proiierty,  wliether  aanignor  can  recover  ou  fire  policy  after,  330 

Of  life  and  fire  policies  different,  331  (note  e) 

Of  fire  policy,  wliether  insurer's  consent  neceswiry,  331,  333 

Of  fire  policy  must  accomimny  projicrty,  332 

Of  life  policy,  by  what  law  construed,  342,  454 

Of  life  and  fire  policy,  effect  of,  344 

Effect  of  condition  against,  344 

Of  life  policy,  how  made,  345 

Of  life  policy,  under  rolicios  of  Assurance  Act,  344 

Of  life  policy,  tinder  Judicature  Act,  346 

Agreement  for,  without  delivery  of  policy,  347 

Of  life  policy,  what  does  not  amount  to,  347,  349 

Pnsses  assi^ior's  title,  349,  359 

Before  ivlnding  up  relieves  assignor,  351 

Validity  of,  not  affected    by  lens^th  of  time  between  notice  of  to 

company  and  death  of  assured,  352 
Of  life  jwllcy  enforceable  by  specific  performance,  353 
Of  policy  carries  bonus,  353,  363 
Of  policy,  proper  covenants  In,  354 

Whether  authority  to  liold  policy  for  advances  amounts  to.  358 
Of  policy  otherwise  void  gfood  as  charnfe,  359 
By  bankrupt,  359 
.    By  felon,  359 
"  Legal "  may  mean  "  hiwf ul,"  358 

Of  policy  for  benefit  of  wife,  whether  her  consent  necessary,  363 
By  married  woman  of  trust  iMlicy,  369 

ASSURED— 

Cannot  make  profit,  2-3, 4-5 

Cannot  release  third  parties  to  Insurer's  prejudice,  5 

His  negligence  within  policy,  6 

Not  obliged  to  run  the  risk,  7 

Must  fully  disclose  risk,  9 

Duty  of,  in  case  of  fire,  10-11 

Cost  of  performing  such  duty,  11- 12 

May  rescind  contract  induced  by  Insurer's  fraud,  40 

WHiere  policy  obtained  by  fraud  of,  course  open  to  insurer,  40 

Infant  may  be,  42 

Jklanied  woman  may  Ije,  42 

Cannot  evade  law  by  Insuring  nominally  for  hlmselt  47 
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ASSUR^D—icontinued) 

Has  insurable  Interest  in  own  life,  47 

Interest  of,  in  subject  of  InMiirance  must  be  lawful,  53 

Need  not  have  legal  intcre8t,  58 

Any  one  with  interest  may  be,  60 

I>cath  of,  within  days  of  8:™ce,  110,  121 

(ioiu^i^  Ijeyond  limitH,  123 

Nejfllgenee  of,  lotw  from,  134 

Wilful  act  of,  loss  from,  134 

Duty  of,  to  save  property,  141 

Death  of,  caused  by  person  entitled  to  policy-money,  150 

Material  facts  must  be  disclosed  by,  175  et  seq. 

Material  facts  must  be  disclosed  by  agfent  of,  180 

Statements  of  "■  the  life  "  as  af^nt  of,  180 

What  need  not  bo  disclosed  bj%  191 

Defence  to  action  by,  a^^nst  person  causing  loss  when  insurance  paid, 

258 
A»iit>nmcnt  by  insurers  of  subrogated  rights,  defence  to  action  by, 

259 
Not  to  prejudice  insurer's  rights,  262 
Rc-lnsurance  discharged  by  payment  to,  291 
Has  no  lien  on  re-insuring  policy,  292 
Character  of,  to  be  disclosed  on  re-insurance,  297 
Interest  of,  not  defeated  by  mortgage,  336 
Going  abroad,  whether  policy  avoided,  355 
rrcHumcd  to  read  answers  written  for  him  by  agent,  460 
Correct  descHi)tiou  of,  493 

AVERAGE— 

Chapter  on  conditions  as  to,  276-281 

"  Same  property,"  meaning  of,  269 

Condition  as  to,  276 

Calculation  of,  277  et  seq. 

Two-thirds  clause,  278 

Clause  in  flre  policy  as  to,  280 

When  goods  in  lighters,  280 

DilTerence  in  flre  and  marine  Insurance  of,  279 

BAKER— 

•*  Stock-in-trade  of,"  what  covered  by  policy  on,  39 

BAILEES— 

As  to  insuring  for  full  value,  63  et  seq. 

IiiKurancc  by  "for  account  of  whom  it  may  concern,"  67 

Goods  held  in  trtist  by,  71 

luKurance  by,  and  by  bailor,  271 

Insuring  own  and  bailor's  goods  without  authority,  479 

BAILOR— 

Insurance  by,  and  by  bailee,  271 

Entitled  when  policy  not  authorised  by  him,  479 

Cannot  recover  where  policy  covers  only  assured's  lois,  479 

BANKRUPT- 

Insurable  Interest  of  creditors  in  estate  of,  81 
Whether  Insured  can  sue  when  a.  211 
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BANKR  UPT— («m<ifitt^€0 
Policy  of,  HMifnied  by,  354 
Procniingf  renewal  of  policy  to  creditor,  354 
Secret  afHlgnment  of  policy  by,  354,  359 
I'reminmB  paid  by  mortgag:or  when  a,  372 
Whetiier  policy  pasfiGS  to  truHtee  of,  354,  518 
Proof  for  amoniit  of  policy  wliere  company  Im,  519 
To  whom  policy-moneys  belong  when  premiums  paid  by,  531 
Disclaimer  by  tmstee  of,  521 
Surety  for  payment  of  premiums  due  from,  522 
Voluntary  settlement  of  policy  by,  522 
Proof  in  bankruptcy  for  covenant  to  pay  premiums  by,  520 

BANKRUPTCY— 

Chapter  on,  518-522 

BENEFICIARY— 

Change  of,  at  will  of  insured,  47 

Whether  ho  can  object  to  subHtitntion  in  policy  of  another,  47 

Whether  he  must  have  insurable  interest,  48 

BILL  OF  SALE— 

Whether  holder  of,  entitled  to  proceeds  of  policy,  321.  322 

BILL  OF  LADING— 

With  directions  to  insure,  65 

BLANKET  POLICY— 

What  it  is,  70 

BONUS— 

Whether  it  paiwes  by  contract  to  assign  policy,  353,  363 
Whether  tmsts  of  policy  include,  363 
Deduction  of,  from  calls,  412 
Whether  income  or  capital,  432 
No^ration  by  acceptance  of,  447 

BROKER— 

As  to  iusnring  full  value,  63 

Lien  of,  on  policy,  389 

Employed  to  obtain  policy,  authority  ot  483 

BROTHER— 

Sister's  insurable  Interest  in  life  of,  49 

building- 
Is  insured  qud  bnildlnj?,  283 
Loss  to  land  recovered  under,  237 

"  BLTINT  OR  NOT  BURNT  •  — 
Insurance  as,  31,  56, 113 

CAMPBELL'S  ACT  (LORD)— 

Damages  under  affected  by  iuMurauce,  21,  485 

CANCELLATION— 

Of  policy,  notice  of,  to  agent  for  procuring  insurance,  39,  483 
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CAKRIEH— 

Insuring  for  full  >'nliic%  63,  67 

Insuriu]^  goods  held  in  trii»t  b]r,  67,  68 

Insuring:  each  and  all  owners,  67 

Kisk  of,  when  it  bc^us  and  cndM,  116 

Negligence  of,  causing  loss,  134,  260 

Insurer  lias  subrogation  against^  260 

O^vncr  of  goods  may  give  benefit  of  insurance  to,  261 

Not  entitled  to  benefit  of  insurance  before  action  against  him,  261 

CERTIFICATE— 

Of  loss,  by  magistrate,  &o.,  223 

CHILD— 

Insurable  interest  in  parent's  life,  49 

CHILDREN— 

Trust  policy  under  Married  Women's  Property  (Scotland)  Act,  1880 

by  married  man  for.  370 
Husband's  insurance  for  benefit  of,  49,  365,  367,  370 

<:laim— 

Chapter  on  conflicting  claims,  392-393 

Condition  as  to  fraud  in,  230 

False  Ht<itemcnt  in,  231 

Excessive,  whether  fraudulent,  233 

Mistake  In,  233 

Application  of  funds  set  apart  to  answer  immediate,  435 

How  valued  on  winding  up  of  compauy,  437 

COFFEE-HOUSE— 

Whether  liazardous  trade,  128 

COM3IISSION— 

Whether  Insurable,  50 

Not  payable  to  agent  by  insurer  and  insured,  481 

COMMISSION  AGENT— 

Insurance  for  full  value  by,  69 
Insurance  In  own  name  by,  69 

COMPANIES  FOR  INSURANCE— 

Chapter  on  insurance  companies,  394-420 

Cliapter  on  foreign  companies,  450-458 

Varieties  of,  394 

How  formed,  396 

Registration  of,  400  et  »eq. 

DciHls  of  settlement  can  be  ins)XN:te<l,  401 

What  arc,  under  Companies  Acts,  401 

Use  of  name  restrained  by  injunction,  401 

Rca«on  for  incorporating,  402 

Contracting  ultra  virety  403,  404,  406 

Using  seal  informally,  405 

BusiueM)  of,  must  conform  to  constitution  of,  404 

Form  of  contracts  of,  405 

Appointment  of  solicitor  by,  407 
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COMPANIES  FOR  INSUKANCE— (cort//nu<?rf)    * 
Debentures  In  frand  of,  407 

Misapplication  of  fnnds  of  restrained  by  injunction,  408 
Powers  of  investment  of,  409 
Holding  of  land  by,  414 
Deposit  of  ;f  20,000  by,  415 
Keepin)>:  accounts  of,  418 
Life  amnrancc  funds  of,  to  be  separate,  418 
Balance-sheet  of,  to  bo  lodged  with  Board  of  Trade,  419 
Actuarial  investigation  of  affairs  of,  419 
Contribution  to  fire  brigade,  420 
Whether  policy-holder  creditor  of,  421, 428 
Whether  policy-holder  can  Interfere  in  management  of,  428 
Whether  policy-holder  a  contributory  of,  423 
Funds  of,  now  liable  for  loss,  424 
Surplus  profits  of,  wliat  are,  424 
How  liability  of,  limited,  426 
Funds  of,  include  unpaid  calls,  427 
Whether  trustee  for  assignee  of  ix)licy,  429 
Whether  sliareholder  can  be  sued,  430 
Annuitants  are  creditors  of,  435 
Claims  against,  how  valued  on  winding  up,  437 
Amalgamation  of,  438, 449 
Resuscitation  of,  for  winding  up,  446 
l*roceeding8  against,  where  Scotch  or  Irish,  458 
Judgment  against,  in  one  yyart  of  United  Kingdom  enforceable  in 

other  parts,  458 
General  agent  of,  authority  of,  460 
Mistaken  instructions  to  agent  of,  464 
Bound  where  intention  to  insure  in  other  company,  465 
Agent's  fraud,  effect  of,  on,  475 
Must  grant  policy  if  premium  retained,  476 
Cannot  adopt  agent's  contract  outside  business  of,  476 
Cannot  adopt  policies  of  otlier  companies,  476 
Contract  of  agent  beyond  authority  ratified  by,  476 
Can  ratify  after  loss,  477 

CONCEALMENT— 

Chapter  on  misrepresentation  and,  175-191 

Return  of  premiums  where,  102 

Of  maternity,  163 

Of  imprisonment,  163 

Of  material  fact,  175, 177 

By  not  answering  question,  177 

What  it  is,  177, 183, 184,  240 

Mere  "belief,"  178 

By  insurer,  179 

By  agent,  180 

Of  claim  on  other  office,  183 

Of  illness,  184 

Of  fire  to  adjacent  property,  186 

Purchaser  of  policy,  how  affected  by,  188 

Discovery  before  payment  by  Insurer  of,  188 

Whether  omission  to  answer  is,  183, 184,  240 
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CONCBALMENT-«(cofiMmM<f) 

Of  refnsal  by  other  comiNiuy,  242 

CONDITIONS— 

Chapter  ou  conditiOQB  in  policies,  192-242 

Chapter  on  conditions  as  to  avera^',  276-481 

Precedent  must  be  performed,  167 

Broken  policy  voidable,  192 

New  agreement  after  breach  of,  193 

I'ayment  in  iterance  of  breach  of,  193 

Usual  in  fire  policy,  194 

As  to  user  of  property,  195,  198 

As  to  removal  of  property,  195 

Evidence  to  explain,  196 

Breach  of  by  mana^fcrV  or  hnsband's  order,  196 

As  to  terminating:  fire  ]x>licy,  198 

„     IncrcaHc  of  risk,  197 

„     liazardous  businem,  197 

„     chan^  of  busiuoss,  199 

„     disclosing  other  inKunince,  201,  203 

„  „  „  „        waiver  of,  204 

„     double  insurance,  203,  204 

„  „  „        in  foreign  company,  205 

„  „  „        by  interim  receipt,  205 

„  „  „        second  insurance  on  part  of  proi)erty,  207 

„  „  ^        binds  assignee  in  bankruptcy,  206 

„  ,1  „         policy  not  issued,  207 

„     clwuge  of  title,  209 

„     character  or  quality  of  title,  211 

„     execution  against  property  insured,  211 

„     shifting  policy  to  other  property,  209 
Against  alienation  of  property  insured,  212 
As  to  seizure  of  goods  covere<l  by  policy,  212 
Waiver  of  breach  of,  217,  226,  227 
Mortgagee  recovering  for  mortgagor  who  broke,  2x4 
Limiting  time  to  sue,  214 
As  to  notice  of  loss,  316 
Precedent  to  in8urer*B  liability,  216 
As  to  verilicatlon  of  loss,  217,  222 

H  t>  «f  waiver  of,  217 

„     fraud  in  claim,  232,  231 

„     procurement  of  Are,  231 

„     entry  of  premisw  by  insurer,  234 

„     reinstatement,  236 

„     forfeiture  of  premiums,  338 
Usual  of  life  in8uraiici>,  238 
Licence  to  break,  239 
As  to  omissions,  240 

„      misrepresentHtions,  240 

„     luival  or  military  service.  241 

„     arbitration,  246  et  acq. 

„     subrogation,  266 

„     contribution,  274 

„     average,  276 


INDEX.  537 

COUDlTWyS— {continued) 
A»  to  two-thlrdH  clause,  278 

That  re-Insured  should  retain  ciTtalu  amount  of  Intturance,  296 
Limiting  time  for  recovery,  299 
Ah  to  fumishiu};  proofs,  how  complied  with,  299 
Inspector's  power  to  disiicnsc  with,  472 

CONSIGNEE— 

For  sale  insuring,  63 

Insuring  for  full  value,  63 

Merchants  oompclliu^  Insurauoe  by,  65 

Bills  of  ladinu^  received,  with  directions  to  insure  by,  65 

Insuring  in  IiLh  ov^ni  name,  65 

Insurance  by  consignee  in  trust,  64 

Contribution  where  insurance  by  consiinior  and,  274 

CONSIGNOR— 

Contribution  whore  insurance  by  consignee  and,  274 

CONSTRUCTION  OF  POLICY— 
General  rule,  32,  34  et  seq. 
Written  words  prevail  over  printitl.  33 
Rigid,  not  favoure<l,  34 
Where  words  of  doubtful  nu>iining,  33 
Against  insurer,  34 
In  popular  sense,  34 
Words  of  policy  su|M?rsede  ctwtoni,  36 
Custom  may  control  ambiguity,  36 
According  to  lex  domicilii  of  insured.  36 

„        „         lex  loci  solutionis,  37.  454 

„        „  ,.        contractus,  37. 454 

CONTRIBUTION— 

When  it  occurs,  13,  267  e(  setj. 
Where  mortgagor  and  mortgagee  insure,  268 
Subrogation,  difference  between  it  and,  269.  273 
Between  insurers  of  several  mortgagees,  272 
Condition  as  to,  269,  274 

.  Where  insurance  by  consignor  and  eonslgiKf.  274 
Evidence  as  to  policy  being  one  for,  274 
Specific  insurance  and  lioating  iiolicy,  274 
Effect  of  clause  as  to,  in  re-insurance  iiolicy,  296 
Where  insurance  by  landlord  and  tenant,  3x2 

Between  Insurers  where  seiwrate  iioUcies  by  mortgiigor  and  mort- 
gagee, 328 
Between  sureties  where  one  has  paid  debt  and  obtaincHl  jJoU^y,  378 
Right  of,  gives  no  lieu  on  policy-money,  388 

CONTRIBUTORY— 

Executor  as,  411,  412 

Whether  secretary  holding  shares  ns  traHtce  for  comimuy  is,  411 

Whether  vendor  still  on  register  Is,  411 

Whether  bonus  deductiHl  from  calls  on,  412 

Not  exempted  b>*  forfeiture  of  shares,  412 

Liable  if  transfer  of  slinres  Incomplete,  412 
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CONTRIBUTORY— (cort<in«tY/) 

Whether  promoter  Ih,  when  shares  fully  paltl,  412 
Director  liable  ao,  413 

COKPORATIOX— 

Xo  inHumblc  interest  In  cori>oratc  property  by  stock-holdcn*  In,  57 
COVKXAXT— 

To  keep  up  policy  whether  broken  by  suicide,  156,  354 
By  tenant  to  repair  and  iuHurc  for  flxed  sum,  305 

„  „       excludiu»:  fire,  306 

„         to  insure,  runs  with  land,  306 

.,  „       is  usual  covenant,  307 

«  „       form  of,  308 

'    „  „       uncertainty  in,  308 

„  „       ilaniaf^es  for  breach  of,  308 

„       relief  for  breacli  of,  309 

„  „       ante<hiting:  receipt  does  not  cure  breach  of,  309 

„  „       in  landlord's  name,  effect  of,  31  z 

To  insure,  whether  jwlicy  vestetl  In  covenants  by,  348 
To  keep  policy  on  foot,  wliether  broken  by  going  abroad,  355 
To  effect  and  settle  policy,  action  for  breach  of,  355 
To  effect  and  settle  policy  by  husband,  whether  breach  of  it  excaHt-s 

breach  by  wife's  father  of  his  covenant,  361 
To  insure,  mortgagee's  power  of  sale  on  breach  of,  380 
To  keep  jjolicy  on  foot,  power  of  sale  on  breach  of,  380 

n  ,.  damages  for  breach  of,  381,  382 

To  repay  premiums,  damages  for  breach  of,  381 
Xot  to  go  abroad,  damages  lor  breach  of,  382 
To  imy  policy  out  of  special  funds,  429 
To  indemnify  on  amalgamation,  444 
To  pay  premiums  proof  for  value  of,  82,  520 
CREDITOR—  ^ 

Policy  of,  whether  indemnity,  14,  16*17,  18 
Canadian  law  as  to  policy  of,  18 
By  judgment,  interest  of,  81 
Interest  in  bankrupt's  estate,  81 
Debtor's  interest  in  life  of,  82 
Interest  of,  in  debtor's  life,  82 
Interest  of,  in  surety's  life,  82 
For  gaming  debt  has  no  Insurable  interest,  82 
For  debt  Incurred  during  minority,  82 
Value  of  Interest  when  debtor  covenants  to  pay  premiums,  82 
Paid  since  policy  can  recover,  83 
Can  recover  though  debt  becomes  statute  barred,  83 
Fully  secured  insurable  Interest  of,  83 
Insuring  life  of  debtor's  wife  who  assigns,  83 
Must  pursue  autliorlty  given  by  debtor,  86 
Insurance  by,  on  debtor's  life,  whose  It  is,  372-375  et  neq. 
Assignment  of  policy  to,  on  trust  to  imy  own  debt  and  pay  over 

surplus,  376 
Cannot  compel  debtor  to  insure,  379 
Whether  policy-holder  Is,  421,  428 
Whether  annuitant  is,  435 
Xot  affected  by  limited  liability  to  policy-holder,  436 
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CUSTOM— 

Words  of  poliey  prcvRil  over,  34,  36 
May  control  ambiguity,  54,  36 

CUSTOMS,  ANNUITY,  AND  BENEVOLENT  FUND— 
lusurance  under,  356 

DAMAGE— 

Meaning  of  **  from  time  of  damage  occnrrini?,*'  120 

DAMAGES— 

In  action  for  negligence  not  rednced  by  InHurancc,  20 
SecuHy  if  death  occurs  through  the  n^ligeiice,  31 
Indirect,  not  covered  by  policy,  251 
For  breach  of  covenant  to  iuiiure,  308 

„  keep  policy  on   foot,  381,  382 

„  repay  preminmfl,  381 

„  „  not  to  go  out  of  Europe,  382 

Whether  insurance  money  deducted  from,  484  et  seq, 

DAYS  OF  GRACE— 
What  are,  107 

Premium  unpaid  and  lom  during,  107,  no 
InHurer  cannot  terminate  contract  during,  108,  109 
Whether  insurer  bound  to  receive  premium  during,  108,  109 
Pa}-ment  of  premium  after  death,  but  during,  no,  121 

DEATH— 

Of  inmiiiHl  by  accident,  nvhcther  insurance  money  deducted  from 

damages,  31,  484 
Company  liable  though  policy  not  issnetl  before,  117 
If  not  within  period  of  insurance,  company  not  liable,  120,  121 
By  laM',  whether  within  policy,  148 
By  suicide,  whether  within  policy,  149 
By  unlawful  operation,  whether  within  policy,  148 
By  drowning,  whether  within  policy,  149 
By  duelling,  whether  within  policy,  149 
By  own  hands,  148  et  eeq. 
CauMKl  by  person  effecting  insurance,  150 
Onus  of  proof  where  suicide  cause  of,  153,  497 
Deduction  of  insurance  from  damages  where  negligence  cause  of, 

21,484 
From  fall  when  catching  train,  whether  accident,  496 
In  water,  drowning  presumed,  497 
By  train  running  over  when  seized  with  fit,  497 
From  ruptured  blood-vessel  by  using  clubs,  499 
From  inflammation  after  rupturing  blood- vetwel,  499 
Within  accident  policy  when  solely  from  accident,  499 
Where  disease  a  link  in  chain  between  accident  and,  500 
From  erysipelas  caused  by  wound,  500 
From  ovenlose,  501 
From  operation  for  hernia,  501 
From  fall  from  joist,  502 
From  fall  from  mounting  carriage,  503 
Amount  of  compensation  in  case  of,  by  railway  accident,  490 
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DE  ATH— <  coutimuil) 
Proof  ot  506 
Application  for  leave  to  prcwime,  506,  507 

DEBENTURE— 

Intra  viresy  but  In  fraud  of  couipany,  407 
luHurancc  of  imymeut  of,  516 

DEBT— 

Oamiuif,  k^vcm  no  intcrent,  82 
Incurred  during  minority  may  ^vc  Intercnt,  82 
Paid  since  policy  does  not  avoid  iiinnranre,  82 
Statute  barre<l  before  dropping;  of  life,  83 
When  fully  jM.*cured  drives  IntereHt,  83 
Creatiujf  Hen  ^Ivcm  interest,  84 

DEBTOR— 

Interest  In  creditor's  life  ot  82 

Interest  of  creditor  in  life  of,  81  et  teq. 

Wife  of,  securing  debt,  creditor  may  insure  her  life.  83 

Interest  of  one  joint  debtor  in  life  of  another,  83 

Insurance  by  creditor  on  life  ot  372-375  et  teg. 

Whether  char^^in^  with  premiums  makes  iK)licy  belonsr  10. 375 

Not  couiiwllable  to  insure  for  creditor's  benefit,  379 

DEFAULT— 

Insurance  against  third  party's,  510-517 

DEPOSIT— 

Of  policy  as  socurity,  342,  389 

Of  policy  by  i)erson  out  of  jurisdiction  with  one  ivithin  jurisdiction. 

391 
Of  jQoofiOO  by  life  companies,  415,  455 
Wlien  insurance  company  can  receive  back,  416 
Insurance  of  jiayment  of  money  deposited,  516 

DESCRIPTION— 

Of  property  must  lie  nccnniie,  121.  122,  187 
Partially  tnu?,  189-190 
Substantially  true,  187 

DEVIATION— 

lj>om  route,  effect  ot  on  insurance,  117 

DIRECTORS— 

Ultra  vires,  acts  of,  «ot  bindinK'.  403  et  set/. 

Discretionary  powers  ot  403 

Informal  use  of  seal  by,  403 

Policy  issued  by  ostensible,  404 

Power  of,  to  pay  loss  not  within  policy,  408 

Must  contribute  for  qualitvin^  shares,  413 

Powers  of,  presumed  to  be  known,  459 

Payment  of  commission  by,  after  a^*ncy  determined,  462 

Ap)x>inted  to  select  ai^ents  at  commission,  462 

Vacate  office  when  participating  in  profits,  463 

Fraudulent  contract  of.  void  atrainst  assijniee  for  value,  463 

Notice  to,  470 
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DISCOUNT— 

Belongs  to  principal,  not  to  agent,  481 

DISEASE— 

The  word  may  include  botlily  and  mental,  160 

Mii«t  be  disclosed^  160 

Predlffposltion  to,  159 

Requiring:  confinement,  160 

•*  Local,"  what  it  is,  160 

FitH,  meaning  of,  161, 172 

Gout,  meaning  of,  161 

Spitting  blood,  meaning  of,  161 

Drinking  liabitH,  meaning  of,  162 

Fumlsbing  particulars  of,  174 

Insured  unconscious  of,  184 

DISrOSITIOX— 

Where  special  mode  required  by  rules  of  society,  361 

DOMICILE— 

Of  insurance  company,  wliere  it  is,  450 

Of  insure<l,  when  law  of  applicable,  36,  452 

Whether  law  is  applicable  on  assignment  of  policy,  342 

DONATIO  MORTIS  CAUSA— 
Life  policy,  subject  of.  340 

DRINK— 

Meaning  of  "  under  Influence  of,"  182 

DRIVING— 

Not  exposure  to  unnecessary  risk,  502 

DROWNING— 

Whether  death  by,  within  life  iwlicy,  149 

„  „        accident  policy,  497 

Where  death  in  water,  presumption  of,  497 

|>RYIN6— 

Kiln  used  for,  127 

DUELLING— 

Death  by,  149 

DWELLING— 

Gaol  described  as,  185 
Room  described  as,  189 

ELECTRICiri  — 

Whether  fire  risk,  133 

EMBEZZLEMENT— 

Guarantee  insurance  against,  512 

EMPLOYERS— 

Liability  of  to  workmen  insurable,  52,  508 

ENDOWMENT  POLICY— 
What  it  is,  32 
Is  assignable,  353 
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ENTRY— 

Of  premises  by  insurer,  235 

EQUITABLE  CHARGE— 
On  policy,  how  crentcHt  389 

ERYSIPELAS— 

From  wound,  whether  within  accident  policy,  500 

ESCROW— 

Policy  delivcnMl  08  24,  90 

EXECUTION— 

Effect  of,  on  rijfht  to  policy,  211 
Whether  policy  can  Ix?  taken  in.  393 

EXECUTOR— 

luMurable  Interest  of,  79 
De  ion  tort^  IntercKt  ot  79 
Not  bound  to  InHure,  79 
Should  keep  up  policy,  382 
Ah  contributory.  410 

EXPECTANCY— 

Whether  inMarahle,  58 

EXPLOSION— 

Whether  fire  rink,  37,  131 

EXTINGUISHING  FIKE— 

Dama$^  from,  139 

factor- 
As  to  Insurlujf  full  value,  63,  69 
As  to  his  Interest,  63,  69 

FALL— 

When  catching  train,  whether  accident,  496 

On  railway  in  fit,  497 

From  Joist  of  floor,  502 

By  enjflnc-drlver  applying  brake,  503 

Whilst  mounting  moving  carriage,  503 

Whilst  passing  from  car  to  car,  504 

FELON— 

Assignment  of  policy  by,  359 

FIRE  - 

AsNured'H  duty  to  avert,  10 

Duty  of  assured  In  case  of,  10- 11 

Cost  of  performing  such  duty,  how  borne,  11- 12 

Whether  fire  on  ship  marine  risk,  Z2 

Insurer  liable  for  loss  caused  by,  not  czoecding  amount  of  policy,  16 

Before  date  of  policy,  31 

Docs  not  include  explosion,  37 

Policy  not  iwmed  before,  company  yet  liable,  1 17 

Whether  more  tlian  one,  covered,  118 
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FI K  E— (continued) 

To  adjacent  property,  disclosnre  of,  123 

Date  for  ascertaiument  of  property  protected  from,  124 

Property  during  removal  not  protec^ti'd,  124 

What  the  word  InclndcH,  37,  130 

Heat  without,  130, 133 

Wlthont  ignition,  130 

By  friction,  131 

By  chemical  action,  131 

By  vegetable  fermentation,  131 

By  lightning,  133 

To  adjacent  property,  discla«uro  of  danger  of,  135 

By  incendiary,  135,  137 

By  master  of  ship,  138 

ExtinguiBhmcnt  ot  damage  from,  139 

Bemoval  of  goodH  to  e«caiK*,  140 

Saving  property  from,  cost  of,  140-143 

Theft  during,  143 

Usual  conditions  lu  policy  agniuKt,  194,  195,  198,  201,  203,  206.  208, 
209,  212,  3x6,  220,  231,  234,  236 

Policy  when  terminable  at  yrill  of  luHurer,  198 

Condition  as  to,  connivance  at,  231 

Through  accident,  tenant's  liability  for,  303 
negligence,  tenant's  liability  for,  303 
„  „  tenant  may  insure  against,  304 

„  „  covered  by  ordinary  policy,  304 

Whether  rent  payable  in  case  of,  307 

loHS  from,  falls  on  purchaser,  334 
policy  passes  with  beneficial  Interest,  334 
„  „      against,  runs  with  hind,  333 

„  „  „       passes  on  sale  of  property,  334 

Notice  of  assignment  of  policy  against,  343,  345 

FIBE  BBIGADE— 
Damage  by,  139 
Companies'  contribution  to.  420 

FIRE  POLICY— 

Chapter  on  fire  policies  and  assignment,  330-337 
On  ship  whether  marine  risk,  12 
„      „  „      liable  to  average,  12 

Dated  after  fire,  31 

What  property  covered  by,  124, 125,  129-135.  207 
Property  of  visitors  or  servants  not  within,  125 
Assignment  ot  210,  212,  330,  337 
Whether  it  runs  with  land,  333 

FITS— 

What  meant  by,  161, 172 

Death  In  water,  whether  caused  by  drowning  or,  497 

Falling  on  railway  in,  497 

FIXTURES— 

Reinstatement  of,  317 
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FLOATING  POLICY— 
Nature  ot  31,  70,  73,  337 
Contribution  between  npcciflc  policy  and,  274 
Whether  asid^able,  337 
Bule  for  calculating  amount  payable  in  ca.se  of  loss,  125,  337 

FOREIGN  CONTKACT— 

Law  applicable  in  case  of,  452 

FOREIGN  INSURANCE  COMPANY— 
Chapter  on,  450-458 
Need  not  be  regristered,  450 
Trading:  here,  liability  of  membere  of,  450 
TradiujET  here  under  conventions,  451 
Law  applicable  to,  452-456 

Provision  of  policies  of,  In  different  jurisdictlonH,  454 
Ah  to  deposit  of  ^^20,000  by,  455 
Uow  to  proceed  against,  456 
Contract  by  agents  of,  456 

Judgments  against,  In  one  part  of  the  United  Kingdom  enforceable  in 
other  parts,  458 

FORFEITURE— 

Of  premium  when  policy  wager,  54 

Of  policy  not  favouretl,  89 

Insurers  may  be  estopped  from  setting  up,  89 

Acceptance  of  premium  waiver  of,  90,  92,  93 

By  delay  in  paying  premium,  105 

Of  premium,  condition  as  to,  238 

Of  jiollcy  waived,  192 

Not  cured  by  antedating  receipt,  309 

When  not  enforceable,  310 

Waiver  of,  by  accepting  rent,  310 

Relief  against,  310 

Mortgagee  of  leaseholds  may  oppose,  329 

Of  shares  does  not  exempt  from  contributing,  412 

Credit  of  premiums  by  agent  after,  467 

Waiver  by  agent  of,  467 

FRAUD— 

Of  assured,  cancellation  of  policy  for,  39 
In  obtaining  policy,  refusal  of  insurer  to  pay,  39 
Waived  by  accepting  premiums,  39 
Course  of  insurer  where  policj'  obtained  by,  39 
Of  insurer  contrary  to  contract,  effect  of,  39 
Cancelling  policy  for,  39, 188,  189 
Return  of  premiums  in  case  of,  103 
Delivery  up  of  policy  for,  189 
Compromise  in  ignorance  of,  193, 194 
In  claim,  condition  as  to,  231 
Excessive  claim  not  conclusive  of,  233 
Arbitration  where  charges  of,  246 

Of  nssignor,  and  recovery  by  Insurer   of  money  paid  to 
350 
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FK  XUD— {continued) 

Duty  of  insnror  aware  that  assig-nec  deceived  by.  350 
Of  agent,  assured  affected  by,  46i,'468, 475, 481 

FREIGHT— 

Whether  insurable,  50 

FRIENDLY  SOCIETY— 

Insurance  by,  150, 247, 248,  357 

Whether  rules  of  constitute  contract  with  insured,  357. 358 

"FROM"— 

Meaning  of  in  policy,  120 

FURNITURE^ 

Duriuj?  removal  not  within  fire  risk,'i24 

GAS— 

Whether  fire  risk,  37, 132 

GAMBLING  ACT— 

Makes  Insurable  interest  necessary,  43 
Only  value  of  interest  recoverable,  44 
Not  in  force  in  Canada,  44 
In  force  In  Ireland,  44 
Not  to  be  evaded,  47 

Applies  where  insurance    is  nominally  on  own;  life  but  really  for 
another,  47 

GAMBLING  INTERESTS— 
Not  insurable,  44,  ^3*  S4 

GIFT— 

Of  policy,  340,  360 

GOODS— 

Sold  but  not  delivered,  insurance  of,  55,  56,  73 
Held  by  carrier,  insurance  of,  67 

„    on  commission,  insurance  of,  69 

„    by  wharfinger,  insuraucj  of,  68,  69 

„    "  In  trust,"  meaning  of,  70,  71 
With  vendor  at  buyer's  risk,  73 
Not  separated  from  bulk,  73 
Test  of  Interest  on  sale  of,  78 
Specific  description  of,  whether  necessary,  125 
What,  within  policy,  125 
Loading,  whether  within  risk,  124 
In  transitu,  whether  covered,  145,  146 
Without  authority  insuring  own  a^jl  another's,  479 

GOUT— 

Answer  to  question  as  to  having  had,  161,  172 

GROUND— 

Diminution  In  value  by  destruction  of  buildings  recoyerablc,  237 

GUARANTEE  INSURANCE— 
Chapter  on,  510-517 

2  M 
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OUARANTEE  IHSVRANCEr-iootUinued) 
Whether  writing  neoeaiiary  for,  510 
Not  limited  to  fraud,  510,  515 
What  to  be  discloeed  ou  eflocting,  510,  511 
Nature  of,  510,  511 
Within  the  law  of  surctjship,  511 
Conteutfl  of  policy  of,  512 
Against  enibezilement  by  servant,  512 
A!wnre<l  must  obncrve  terms  of  contract,  512,  514 
Whether  continuing,  515 
By  gtunlians  of  poor,  514 

Change  of  mode  of  busincHS,  effect  of,  on,  514*  515 
Amalgamation,  effect  of,  on,  515 
Renewal  of  contract  of,  515 
I*artut'r'8  retirement,  effect  of,  on,  516 
Subrogation  applies  to,  516 
Liquidators  may  avail  themselves  of,  517 
Receivers  may  avail  themselves  of,  517 

GUNPOWDER— 

Not  covered  by  policy  on  hardware,  38 
Whether  fire  risk,  132 

HARDWARE— 

Gun))owdcr  not  coveretl  by  jwlicy  on,  38 

HAZARDOUS  TRADE— 

Effect  of  exceptional  use,  127,  199 
Whetlicr  coffee-house  is,  128 

inn  is,  128,  198 
Extra  risk  from,  197, 198 
Whether  liquor-Hclliug  is,  198 

„        use  of  kiln  is,  127,  198 
As  an  exi)eriment,  199 
Whether  use  of  oven  is,  200 

„        use  of  engine  is,  200 

HEALTH— 

Non-disclosure  of  change  of,  before  issue  of  policy,  179,  349 
Cleaning  of  "  being  In  good,"  471 

HEAT— 

Without  ignition,  damage  by,  130,  133 

HIRING  AGREEMENT— 

Insurable  interest  under,  56 

HOT  WATER— 

Whether  policy  covers  damage  by,  133 

HUSBAND— 

May  insure  for  wife  and  children,  43 

„  wife's  separate  estate,  62 

Breach  of  condition  by  order  of,  196 

ILLEGAL  INSURANCE— 
Void,  41,  53 
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ILLEGAL  INSURANCE-<conrtnued) 

InHiuraiice  on  unlicensed  premises  may  bo,  41 

Gamblingf  interests  are,  44,  53,  54 

[nsnrance  of  seamen's  wages  is,  53 

Separation  of  legal  from  illegal  iutereHts  in  same  policy,  54 

Notice  to  abandon,  99 

Whether  premium  returnable,  99, 100 

incendiary- 
Loss  through  lire  to  adjoining  premises  by  act  of,  137 

INCOME  TAX— 

What  profits  chargeable  with,  433,  434 
Deduction  of  life  insurance  premium,  434 

INCUMBRANCEBS— 

Insurance  against  flro  by,  237,  389 

INDEMNITY— 

Chapter  on,  250-275 

Fundamental  principle  of  insurance,  1-2,  250 

Not  always  complete,  2,  250,  252 

Not  applicable  to  life  insurance,  13  et  seq. 

Consequences  of  principle,  4-5,  263 

Whether  creditor's  policy  is,  15-17 

Is  against  loss  not  accident,  250 

Insurance  on  property  is,  250 

Rule,  **  new  for  old  "is,  252 

Whether  valued  policy  is,  250,  256 

Subrogation  port  of  law  of,  2^6 

Money  received  by  insured  in  excess  of,  is  insurer'^,  261,  263,  268 

Explained  on  insurance  by  mortgagee,  263,  268 

Whether  accidental  insurance,  contract  of,  20,  484 

INFANT— 

Effect  of  insurance  by,  42 

INJUNCTION— 

Misapplication  of  funds  of  insurance  company  restrained  by,  408 
To  restrain  use  of  insurance  company's  name,  401 

INN— 

Whether  hazardous  trade,  128, 198 

INSURABLE  INTEREST— 

Chapter  on,  42-86 

Always  necessary,  13, 14,  43,  59 

Assured  cannot  recover  beyond,  13 

Must  exist  at  time  of  insurance  and  loss,  13,  15,  51 

Where  beneficiary  may  be  without,  47,  48 

Any  one  with,  may  insure,  43,  59 

Whether  it  can  be  admitted  by  insurer,  60 

Wife  presumed  to  have,  in  husband's  life,  43 

Husband  not  presumed  to  have,  in  wife's  life,  43 

Except  in  Scotland,  43 

Only  value  of,  recoverable,  44,  59 
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INSURABLE  INTEREST— (oonfWMwf) 
Definition  of,  44,  46 

Preciae  nature  of,  need  not  be  Btfttecl,  46 
Consignee  has,  50 
Prize  agent  has,  50 
Insurer  has  to  re-insure,  46 
Any  person  has,  In  his  own  life,  46 
Wliether  relationship  gives,  48,  49 
Parent  in  child's  life,  48 
Son  in  father's  life,  49 

Moral  certainty  of  having  property  does  not  give,  49 
Bankrupt  has,  50 
Execution  debtor  has,  50 
When  must  exist,  51 
Theatrical  manager  in  actor's  life,  51 
Heir  of  person  non  compos,  51 
Borrower  from  insurer,  51 
Employed  in  employer,  51,  52 

Railway  company,  in  houses  exposed  to  sparks  from  engine,  53 
Employer  in  employed,  52 
Must  he  an  enforceable  one,  52 
Value  of,  at  date  of  policy,  recoverable,  53 
Promise  to  bring  up  child  may  give,  52 
Must  be  lawful,  53 
Kinds  of,  need  not  be  specified,  55 
Qualified  iutercst  may  amount  to,  55 
Property  without  possession  may  constitute,  55 
Possession  without  property  may  constitute,  56 
TortioDs  diKieisor  may  have,  55 
In  goods  sold  but  not  delivered,  56,  74 
In  house  built  on  wrong  land,  56 
In  substituted  goodn,  56 
Stockholders  in  a  cor]K>ratiou  no  iuHurable  interest  in  corporate 

property,  57 
In  partner's  life,  57 
Risk  alone  may  constitute,  57,  59 
Legal  interest  not  necessary  to  constitute,  58,  74 
Equitable  interest  gives,  58,  75 
Does  not  depend  upon  quantum  of,  59 
Landlord  has,  60 
Tenant  has,  62 
Bailees  have,  63-67 
None  until  risk  attached,  66 
None  after  stoppage  in  tranaihi,  66 
111  goods  sold,  but  not  delivered,  56,  73 
„        held  in  trust,  70 
„        held  on  commission,  70 
„        held  by  vendor  at  buyer  s  risk,  73 
„        not  separated  from  bulk,  73 
Without  liability  to  pay,  73 
Liability  to  pay  constitutes,  74 

„  loss  constitutes,  74 

Ck>urtB  lean  in  favour  of,  74 
Undivided  interest  gives,  74 
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INSUBABLE  ISTKUKST— (continued) 
Manufacturer  has,  74 
Of  purchaser,  75 
Of- unpaid  vendor,  76 
Of  paid  yendor  who  has  not  convened,  77 
When  vendor's  IntereRt  cea^s,  77 
Where  sale  In  fraud  of  creditors,  78 
Covenant  to  Insure  gives,  78 
Of  pawnbroker,  81 
Of  judgment  creditor,  8x 
Of  partner,  82 
In  gaming  debt,  82 
In  debt  Incurred  during  minority,  82 
In  debt  folly  secor  Jd,  83 
Of  one  Joint  debtor  in  life  of  another,  83 
Although  voidable,  policy  good,  84 
Bequlsite  In  accidental  Insurance,  85,  487 
Absence  of,  only  defence  to  Insurt^r,  85 
Of  executor,  79 
01  executor  de  son  tori,  79 
Of  mortgagor,  80 
Bequlsite  for  re-Insurance,  290 

mSUKANCE— 

{Nature  of  the  eontmct,  k-21 
The  contract,  22-31 
Construction  of  the  policy  of,  32-41 

Differs  from  wager,  7 
„         „      suretyship,  8,  263, 511 

Requires  ttberrima  fldes,  8 

Must  not  exceed  value  of  interest,  13 

Against  accident,  nature  of,  20,  484 

No  defence  to  action  for  negligence,  20 

Whether  contract  of,  to  be  In  writing,  22,  23,  85 

Without  policy,  24 

Where  illegal  is  void,  41,  53 

Subject-matters  of,  must  be  correctly  described,  55 

By  trustee  presumed  to  be  qud  trustee,  79 

Name  of  person  for  whom  effected  must  appear,  85 

By  partner,  82 

Voidable  where  premium  in  arrcnr,  105 

Payment  of,  by  mistake,  112 

VUra  virei,  premium  returnable,  114 
When  it  expires,  115 
Termination  of,  by  Insurer,  119 
Local  limits  of  life,  123 

For  under  value  whethei;  whole  amount  payable,  147,  148 
Without  any  representation  by  assured  as  to  state  of  life,  177 
Declined  by  other  office,  183  . 
In  other  offices,  disclosure  of,  201-204 
Other  by  mortgagor,  whether  double  insurance,  205 
In  foreign  coDiiany,  whether  double  Insurance,  205 
'  By  interim  receipt,  whether  double  insurance,  205 
Other  on  part  of  premises,  whether  double  insurance,  206 
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INSURANCE— (conWnued) 

Gciierai  principles  of  inBuranoe  law  apply  to  all,  165 

TniBtce  in  bankruptcy  bound  by  condition  as  to  other.  206 

Against  fire,  what  covered  by,  207 

In  Friendly  Society,  150,  247,  248,  357,  358 

Specific,  what  it  is,  377 

Re-lnsnrancc  drops  with,  397 

Whether  covenant  to  eftect  vests  policy  in  covenantee,  348 

Under  Ciwtonis  Annnity  Benevolent  Fund  Acts,  356 

Througrh  Post  Office,  358 

By  creditor  on  debtor's  life,  372-375 

By  mortgfasree  of  annnity,  375 

Court  cannot  compel  debtor  to  effect,  379 

Of  own  and  another's  ^oods  without  authority,  479 

INSURANCE  COMPANY— 

Vide  "  Companies  for  Insurance  *' 
Chapter  on  insurance  companies,  394-420 

INSURER— 

Chapter  on  j^eneral  inquiries  made  by  insurers,  157-164 

Not  liable  beyond  actual  loss,  3,  4 

Entitled  to  rights  of  assured,  5 

Several  insurers  contribute,  6 

Effect  of  knowledge  tliat  risk  cannot  be  run,  9 

Cost  of  protecting  property,  how  borne  by,  11 

Whether  liable  on  policy  contrary  to  its  terms  for  own  fraud,  40 

Course  open  to,  where  policy  obtained  by  fraud  of  assured,  39,  40 

Can  plead  want  of  insurable  interest  notwithstanding  failure  to  cancel 

policy  for  fraud,  40 
Payment  into  court  by,  351,  392 
Absence  of  insurable  interest  defence  to,  85 
Material  facts  must  be  disclosed  to,  176 
Knowing  as  much  as  insured,  191 
Misrepresentation  by,  179 

Payment  by,  after  knowledge  of  misrepresentation,  188 
Whether  private  knowledge  of  alters  assurer's  duty,  189 
Limit  of  time  to  sue,  214 
Notice  to,  of  loss,  216 
Conditions  precedent  to  liability  of,  217 
Reinstating,  entitled  to  old  materials,  255 
Cannot  require  party  primarily  liable  to  be  sued,  256,  260,  263 
Payment  by,  no  defence  in  action  by  assured  against  person  ciustag 

low*,  258 
Assignment  by,  of  subrogated  rights  defence  to  assurer's  action,  259 , 

266 
Right  of,  to  salvage,  260 

Suing  tortfeasor  subject  to  same  defence  as  assured,  260.  266 
Entitled  to  subrogation  against  carrier,  260 
Liability  of  joint  and  several,  268 
Contribution  between  several,  267 
Option  of,  to  reinstate,  282 
Can  recover  from  re-insurer  on  payment,  295 

Can  recover  from  re-insurer  costs  of  defending  action  by  assured,  995 
Must  reinstate  if  required,  283 
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INSURER— (conA'nue</) 

Duty  of,  when  aware  that  niuig^ee  of  policy  1b  deceived,  350 
Adyancin^  on  policy  cannot  avoid  it  and  claim  pajrment,  358 
**  Own  Insurer,**  what  it  meauH,  481 

INTEHPERATS— 

Meaning  of  in  life  policy,  183 

INTEREST— 

On  policy  money,  348,  393 

INTERIM  INSURANCE— 28,  29 

INTERIM  NOTE— 28,  29 

INTERIM  RECEIPT- 29,  30,  205.  474 

INTERPLEADER- 

Whether  insurer  should  have  recourse  to,  392 

INVESTMENT— 

By  insurance  company,  powers  of,  409 

JERSEY— 

Within  United  Kingdom,  within  meaning  of  policy,  488 

JOURNEY— 

End  of,  within  accident  policy,  499 

LANDLORD— 

Insurance  of,  forfeited  by  tenant  inereating  risk,  197 

And  tenant,  agreement  between,  as  to  reinstatement,  288,  289 

„  separately  insuring,  effect  ot,  305,  311,  312 

Not  bound  to  rebuild,  306 
Whether  entitled  to  rent  in  case  of  fire,  307 
Effeet  of  covenant  by  tenant  to  insure  in  name  of,  311 
May  require  insurer  to  reinstate,  311 

LEGAL— 

Interest  not  necessary  to  insure,  58 

May  mean  **  lawful*'  in  proviso  avoiding  policy,  58 

LESSEE— 

Insuring  not  to  pay  policy  money  ta  mortgagee,  320 
Under  covenant  to  repair,  lessor's  right  to  insumnce,  320 
„  „  insure,  lessor's  right  to  Insurance,  320 

„  „  „      and  reinstate,  no  lien  for  money  siient  in 

reinstating,  320,  321 

LETTERS— 

Evidence  of  right  to  policy,  377 

LEX— 

loci  domictUi  of  insured,  when  applicable,  36,  453 
„  solutionis  applicable,  37,  454 

„  contractus  applicable,  37,  454 
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LIEX— 

Chapter  on,  384-391 
Gives  insurable  interest,  58,  65,  84 
Of  trustee  advancing^  on  policy,  362 
On  policy  money,  how  created,  384  et  seq. 
Payment  of  premiums  by  stranger  does  not  g:ive,  386 
Whether  payment  by  part  owner  gives,  387 
„  „         by  mortgagor  gives,  387 

„  „         by  tenant  for  life  gives,  387 

n  n         under  voidable  assignment  gives,  387 

Right  of  contribution  does  not  give,  388 
By  deposit  of  policy,  389 
Of  insurance  broker,  389 
Of  solicitor,  390 
Drops  with  policy,  390 

LIFE  INSURANCE— 

Not  indemnity,  13, 18,  328 
Definition  of,  19 
Legality  of  trust  policy  of,  78 
Does  not  cover  deatli  by  law,  148 

n  n        suicide,  149 

Genera]  inquiries  by  insurers,  157-164 
Conditions  of,  238 
Dispositions  of  policy  of,  338-383 
Policy  not  within  order  and  disposition  clause  of  Bankruptcy  Act,  340 

„        a  negotiable  instrument,  340 
Gift  of  policy  where  possession  retained,  340 
Policy  lost,  352 

Sale  in  mistaken  belief  that  insured  was  alive,  353 
Whether  succession  duty  payable  on,  378 
Policy  is  property,  380 

Applicability  to  mortgage  debt  of  proceeds  of,  380 
Power  of  mortgagee  to  sell,  380 
Sale  or  transfer  of  business,  440 

LIFE  POLICY— 

Chapter  on  dispositions  of  life  policies,  338-383 

Nature  of,  18,  328 

Whether  necessary,  23 

Not  delivered  may  support  action,  24 

Rectification  of,  25,  27 

Agreement  to  grant  how  enforced,  25,  26 

Construction  of,  32, 37 

On  own  life,  47 

On  wife's  life,  43 

On  husband's  life,  43 

On  child's  life,  48 

On  parent's  life,  49 

Cancellation  of,  39, 102 

Title  to,  47,  377 

Name  of  person  for  whom  effected  must  appear,  85,  361 

Forfeiture  of  not  favoured,  89 

Whether  binding  before  premium  paid,  89, 90 


INDEX.  553 

LIFE  FOIjlCY—iconUnued) 
Conditions  in,  338 
Void  for  fiOing  beyond  limits,  240 
How  affected  by  suicide,  148  et  teq^  241 
Subject  of  donatio  mortis  causa^  340 
Aasi^ment  of  fire  policy  and,  different,  331  (uotc  f) 
By  what  law  construed*  342,  454 
Assignment  of,  how  made,  342-347 
Condition  against  assignment  of,  343 
Notice  of  assignment  of,  344-347 
Equitable  assignment  of,  348 
Assignment  of  carries  bonus,  353,  363 
Assignment  of  passes  assignor's  title,  349,  359 
Change  of  health  before  issue  of,  349 
Gift  of,  360 

Mistake  as  to  assured  being  alive,  99,  100, 107, 1 10,  353 
By  creditor  on  life  of  debtor,  372,  375 
Under  3Iarrled  Women's  Property  Acts,  364-370 
Mortgag-e  of,  383 

LIGHTNING— 

Whether  damage  by,  is  a  Arc  risk,  133 

LINEN— 

What  policy  on,  covers,  38 

LIQUIDATORS— 

3fay  effect  guarantee  Insurance,  517 

LIVER— 

Meaning  of  **  affection  of,'*  161 

LOCALITY— 

Risk  affected  by,  123,  124, 146 
No  rcctiflcatlon  of  mistake  in,  123 
Information  must  be  given  to  insurer  as  to,  123 
Wherein  policy  oiierates,  146,  240 
Insured  gone  beyond,  241 

LOSS— 

Insurer  liable  for  actual,  3,  4 

Constructive  total,  5  (note  «) 

Recovery  by  limited  owner  beyond  own,  60 

Marketable  value  as  measure  of,  6x 

Tender  of  premium  after,  107-110 

Whether  more  than  one  covered  by  same  policy,  118 

From  Inherent  faults,  122 

Proximate  cause,  regarded,  133, 139, 140 

From  attempts  to  extinguish  fire,  139, 141 

„  „  escape  Are,  139, 141 

Assurcd's  duty  to  avert,  141 
By  theft  during  fire,  142 
In  tramiiUy  145 
To  apparel  whilst  worn,  146 
To  live  stock  off  premises,  146 
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hOSS^icotttinued) 

To  locomotive  cliattda,  146 

Covered  anywhere,  If  no  place  specified.  147 

Time  to  sue  for,  214 

Notice  of,  to  insurcra,  ai6.  218 

Agcnt*H  adjufitments  of.  220 

rarticulan  of,  221 

Delay  iu,  notice  of,  222 

Claim  af^aiiist  iieveral  companies  and  apportionment  of.  223 

Verification  of,  condition  a»  to,  322,  225 

Affldavit  ot  225 

Proof  of,  213,  217,  223,  225,  226,  230 

Waiver  of  proof  of,  226,  227 

Time  for  payment  after  proof  of,  223.  226 

Valuation  of,  227 

MiBtakc  aa  to  catiM;  of,  228 

Overcharge  for,  228 

Insurance  la  not  indemnity  against  accident,  bnt  agnlnst.  250 

Ascertainment  of,  before  suing  for,  230 

Not  within  policy,  directors'  power  to  luiy,  408 

LOST  OR  NOT  LOST— 
Insurance,  31, 56, 113 

MANUFACTUREB— 

Insurable  Interest  in  work,  74 

MARKETABLE  VALIE— 
As  measure  of  loss,  6x 

MARRIED  MAN— 

Includes  widower  within,  43  A  44  Vict.  c.  26,  s.  2,  370 

MARRIED  WOMAN— 

Policy  for  benefit  ot  parol  evldenoc,  24 

Presumed  to  have  insurable  interest  iu  husband's  life,  42,  339 

Insurance  of,  under  Married  Women's  Property  Act,  43,  364.  366 

Husband's  insurance  for  benefits  of,  and  children,  364, 366 

Under  Married  Women's  Policy  of  Assurance  (Scotland)  Act,  1880. 

370 
Husband  may  insure  separate  property  of,  62 
Consent  of,  whether  necessary  to  assiipmient  of  policy  for  tier  benefltt 

3^3'  364 
Policy  on  husband's  life  for  her  separate  use  and  children,  364 
Policy  on  life  of  wife  payable  to  her  chlldrt'n,  364 
Policy  under  Married  Women's  Property  Act,  surrender  of.  364 
CanadlAU  law  as  to  policy  by  hanbaud  for,  367 

MATERIAL  FACT— 

Dbwlosnrc  of,  175,  187, 191 

Whether  question  for  Jnr)-,  176 

Whether  refusal  by  other  oflice  to  insure  is.  183 

Must  be  stated  under  general  question,  187 

Purcliaser  of  iK>licy,  how  affected  by  conoealment  of,  188 
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MEDICAL  ATTENDANT— 

Who  considered  to  be,  i6i,  ^85 

Wrong  reference  to,  185 

Kon-dl8clo«ure  of,  239 

Whether  a^nt  of  insured,  482 

Whether  death  within  accident  policy  when  from  treatment  by,  500 

MSBCHANT— 

InsnTanco  for  forel^  correspondent  by,  65 

Bills  of  lading  received  with  directions  to  Insure  by,  65 

MISDESCRIPTION— 
Of  promisoR,  189 
Of  residence,  185,  1S9 

MISREPRESENTATION  AND  CONCEALMENT— 

Chapter  on,  175-19 1 

Return  of  premiums  wliere,  loi,  102 

By  insurer,  179 

Statements  must  be  true  when  contract  actually  made,  179 

By  any  agent  of  assured  vitiates  policy.  180 

By  insurer's  agent,  180 

By  life  insured,  180 

As  to  temperate  habits,  182 

Innocent  as  to  health,  185,  188 

As  to  residence,  186 

On  re-lnsurauce,  188  s 

Forfeiture  of  premiums  through,  188 

Discovery  of,  by  Insurer  before  payment,  188 

As  to  part  of  property,  190 

As  to  incumbrances,  190 

Agent's  knowledge  no  excuse  for,  230 

By  life  insured,  242 

MISTAKE— 

In  policy,  effect  of,  24,  25,  27,  99, 100, 105,  112 
Through  not  reading  policy,  26 

As  to  existence  of  thing  insured,  return  of  premium,  7,  8 
Effect  of  mistake  of  fact  on  illegal  contract.  99, 100 
N  ^        law  „  „  loo 

Payment  under  mistake  of  ]aw  or  fact,  112 
Payment  of  insurance  through,  112 
In  proofis  as  to  cause  of  fire,  228 
In  stating  claim,  233, 234 
As  to  insured  being  alive  when  policy  sold.  353 
Of  agent  filling  up  proposal,  472 

MORTGAGE— 

Chapter  on,  314-329 

Contribution  between  insurers  in  case  of,  271-273 
Does  not  defeat  assured's  interest  in  policy,  336 
Of  life  policy,  by  deposit,  342 

„        „       notice  of,  342-345 
Difference  between  creditor*s  policy  and,  372 
Proceeds  of  policy  applicable  to,  under  Conveyancingi  Act,  380 
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MORTGAGE— (oon««Mc</) 

Of  life  policy,  what  it  Rhonkl  coutAiD,  383 

Wliere  real  estate  aiid  life  policy  on  same  mortgage,  redemption  of, 

383 
To  insurers  of  land  and  policy,  latter  cannot  be  set  off,  435, 436 
Whether  proof  in  bankruptcy  for  value  of  coreuant  to  pay  premiums 

in,  520 

MORTGAGEE— 

Insurance  beyond  own  interest,  60,  263,  265,  268 

Insurable  interest  of,  60^  80,  264,  314 

Policy  of,  whether  affected  by  mortgagor's  arson,  137 

Insurance  by,  without  knowledge  of  mortgagor,  205 

Subrogation  of  insurer  to  right  of,  261J 

Whether  he  can  recover  from  mortgagor  after  being  paid  by  inaurcri 

265,266 
Further  advances  by,  whether  ilre  iwlicy  extends  to,  315 
Mortgagor's  interest  in  policy  of,  268,  316 
And  mortgagor  insuring,  268,  322,  3251 
Right  of,  to  charge  premiums,  316,  317,  323,  324,  371 
Proceeds  of  policy  of,  whether  applicable  to  reinstatement,  316,  319 
Obligation  of,  to  reinstate  fixtures,  317 
Interest  of,  in  mortgagor's  policy,  317 
Right  of,  to  insure  under  Conveyancing  Act,  1881,  317 
Tenant  for  life  paying  insurance  money  to,  320 
Right  to  insurance  under  Settled  Land  Act,  1882,  320 
Of  lessee  who  insured  not  entitled  to  policy  money,  320 
Under  bill  of  sale,  whether  entitled  to  policy  money,  322 
Joint  insurance,  and  by  mortgagor,  322 

Subrogation  of  insurer  to  rights  of,  against  mortgagor,  325  ,326 
Contribution  where  separate  insurance  by,  and  by  mortgagor,  325 
Apportionment  where  separate  insurance  by,  and  by  mortgagor,  326 
Whether  receiver  appointed  by,  must  insure,  327 

„         bound  to  account  to  mortgagor  for  policy  money,  326 
Can  only  recover  amount  of  his  debt,  327 
Of  leaseholds  can  resist  forfeiture,  329 
Recovery  by,  of  premiums  against  mortgagor  personally,  371 
Policy  by,  on  life  of  mortgagor  belongs  to,  371 
Of  annuity,  insurance  by,  373 
Wliether  jiayment  of  premiums  by,  divests  mortgagor's  right  to  policy* 

376 
Evidence  that  policy  to  be  re-assigned  by,  376 
Entitled  to  policy  effected  by  him  on  life  of  cegtui  qui  vie,  379 
Power  of  sale  of,  on  breach  of  covenant  to  insure,  380 

»  »  «  n  keep  policy  on  foot,  380 

Power  of,  to  appoint  receiver,  380 
Upon  trust  cannot  sell,  381 

When  also  insurer  premiimis  allowed  to,  as  Just  allowances,  382 
Whether  bound  by  mortgagor's  no^-ation,  448 

MORTGAGOR— 

Right  of  to  redeem  policy  must  not  be  fettered,  81 

Insurable  interest  of,  80,  314 

Effect  of  assignment  of  policy  of,  to  mortgagee,  80 
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MOKTGAGOB— (co«ri«w«d) 

Whether  liable  alter  mortgagee  imid  by  Insurer,  265 

And  mortgagee  insnring,  268,  322,  325 

Whether  interest  of,  ceases  on  foreclosure,  315,  316 

„  „  in  mortgagee's  policy,  316 

Being  lessee,  should  not  pay  policy  money  to  mortgagee,  320. 

„  with  co%'enant  to  insure  and  reinstate,  has  no  lien  on 

policy  lor  money  expended  in  reinstating,  320 
Joint  insurance  with  mortgagee,  322 

Premiums  paid  by  mortgagee  whether  chargeable  to,  316.  323,  371 
Subrogation  of  insurer  to  mortgagee's  right  against,  325 
Separate  insurance  by,  and  by  mortgagee,  whether  insurer  entitled 

to  contribution,  325 
Insurance  by,  and  by  mortgagee  in  different  offices,  apix)rtionment 

of  amount,  326 
Whether  mortgagee  bound  to  account  to,  for  procecils  of  his  policy  , 

326,  371,  372 
Payment  by,  ol  premiums  after  bankruptcy,  372 
>Vhether  policy  on  life  of,  by  mortgagee  belongs  to  latter,  372,  374 
Whether  right  to  policy  of!  divested  by  mortgagee  imying  premiums, 

376 
Evidence  that  policy  to  be  nnsigned  to,  on  redemption  of  principal 

security,  376 
Whether  novation  by,  binds  moitgagec,  448 

MORTMAIN— 

Wliether  sliares  of  insurance  companies  within,  415 

Whether  policy  secured  on  real  estate  of  company  within.  415,  428 

NAME— 

Of  insurance  company,  injunction  to  restrain  use  of,  401 

NEAR8IG  HTEDXESS— 

Not  bodily  infirmity  within  accident  policy.  493 

NEGLIGENCE— 

Of  assured  covered  by  policy,  6 
Gross,  when  evidence  of  fraud,  12 
Damages  in  action  for,  not  reduced  by  insurance,  21,  484 
Except  where  assured  dies  through,  21 
Benefit  from  death  through,  21 
Loss  from,  134 

Insurance  against  loss  from  own,  134 
Subrogation  of  insurers  where  loss  caused  by,  261 
Tenant's  liability  for  Are  through,  303 
Tenant  may  Insure  against  liability  for  fire  through.  304 
Covered  by  ordinary  policy,  304 
Of  agent  insuring,  liability  for,  480 
Whether  insurance  deducted  from  damages  for,  485 
Contributory,  defence  to  insurer  in  action  for  injury  hy  railway 
accident,  491 

"NEW  FOB  OLD"— 

Deduction,  252,  288 
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NEWSPAPEE— 

Payment  of  insurance  to  subflcribcr  to,  i68 

Who  entitled  to  insurance  decided  by  proprietors  ot  i68 

NOMINATION— 

DiRposition  by  way  of,  361 

notice- 
To  pay  premium,  106, 107 

Of  chaugpe  of  business,  witli  incrcoHCil  risk,  184 

Of  loss,  218,  2x9 

Of  lofw,  condition  as  to,  218 

Of  assij^nmcnt  of  policy,  344-347 

„  mnst  be  acknowledged  by  company,  335 

„  „  siveu  by  flrst  incumbrancer  informally,  345 

„  not  to  be  delayed,  346 

„  „  inquiry  oh  to  previous,  346 

Whose  duty  bo  give,  where  policy  settled,  360 

Of  companies*  statutes  and  deeds  presumed,  402 

To  agent,  what  sufficient,  464,  470 

To  directors,  what  sufficient,  470 

To  solicitor,  who  is  also  insurer's  Agent,  464 

To  assnred's  broker  not  notice  to  insurer,  481 

Of  cancellation  of  policy,  483 

Of  assignment,  whether  necessary  to  prevent  i>olicy  passing  to  bank- 
ruptcy trustee,  518 

NOVATION— 

Chapter  on  novation  and  amalgamation,  438-449 

What  it  is,  438 

Proof  of,  438 

When  creditors  bound  by,  438,  444 

When  policy-holders  bound  by,  442 

None  where  companies  distinct,  445 

Whether  ])ayment  of  premiums  is  evidence  of,  447 

Whether  acceptance  of  bonus  is  evidence  of,  447 

Claim  against  transferee  company  is  evidence  of,  447 

Whether  protest  will  prevent,  447,  448 

Wlien  policy-holder  is  shareholder,  448 

Whether  by  mortgagor  binds  mortgagee,  448 

Whether  by  settlor  binds  trustee,  449 

Whether  receipt  of  annuity  amounts  to,  449 

OCCUPATION— 

Disclosure  of,  163,  164 
Description  of,  164 
Change  of,  197 

OPEN  POLICY— 

What  it  is,  31 

OVERDOSE— 

Whether  within  accident  policy,  whtn  death  from,  501 

OWNER— 

InHuranee  beyond  own  interest,  60 
Efjultable,  may  for  Insuring  be  sole,  75 
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PARALYSIS— 
Meaning  of,  492 

PABENT— 

Insurable  interest  In  cliild's  life,  48 

PAKTXER— 

Whether  insurable  Interest  in  life  of,  57 

Has  insurable  interest  in  capital  of  co-partner,  82 

Whether  asslj^ment  by  one  to  another  avoids  policy,  210 

Amount  of  policy -money  recoverable  by,  57 

Insurance  by.  In  firm's  name,  57 

Recovery  of  whole  insnrance  by,  57 

Claims  on  other  company  before  partnership  by,  184 

PAWNBBOKKR— 

Insurance  of  full  value  by,  63,  81 

PAYMENT— 

Of  premium,  policy  not  bindings  until,  89 
recital  in  policy  of,  89,  90 
who  to  make,  106 
.,  during  days  of  grace,  107  et  seq. 

^  by  cross  accounts,  xiz 

„  delivery  of  policy  without,  89,  117 

Of  imlicy  money,  by  mistake,  1x2 
Of  premium,  before  Issue  of  policy,  24 
Into  court  by  insurers,  351 
By  insurer,  to  trustee  of  policy,  393 
Under  order  of  court,  indemnifies  insurer,  393 
Of  policy  money,  after  winding-up  order,  435 
Of  premiums,  not  evidence  of  novation,  447 

PEBITONITIS— 

From  blow,  whether  within  accident  policy.  499 

PHYSICAL  INFIRMITY— 
Meaning  of,  492 

PLEDGE— 

Of  lire  policy  not  an  assignment  within  the  condition.  342 

PLEDGEE— 

Insurable  interest  of,  8x 

POLICY  (See  Fire  Policy,  Life  Policy,  Ac.)— 
/Nature  of  the  contract,  1-21 
Chapter  on  i  The  contract,  22-31 

vConstmction  of  the  poliey,  32-41 
Cliapter  on  rights  of  policy-holders,  421-437 
Attaches  when  risk  begins,  8 
When  it  does  not  attach  after  risk  determined,  8 
On  life,  not  indemnity,  18 

.,        is  contract  to  pay  sum  certain,   8 
r,        definition  of,  19 
Meaning  of  word,  19 
Verbal  promise  to  grant,  22,  23 


560  INDEX. 

POL  IC  Y—(c(mtin  ued) 

Whetlier  necessary,  23 

Objects  ot  shown  by  parol,  24 

Not  delivered  may  support  action,  24 

Variance  between  application  and,  24 

Recti  flcation  ot  25,  27 

Issued  after  loss,  25,  31 

Construction  of,  32-41 

Person  interested  is  person  to  sue  on,  25 

Agreement  to  grant,  how  enforced,  25,  26 

Not  according  to  agreement,  24,  27 

Want  of  seal  to,  not  pleadable,  26 

Mistake  in,  %TaiTed,  26 

Alteration  of,  27 

Bescission  of,  where  mistake  not  rectified,  27 

Cannot  be  added  to,  28 

Loss  of,  28 

Rule  of  eonstniction  of,  32-37 

Written  words  in,  govern  printed,  33 

Rigid  construction  of,  not  favonre<l,  34 

Words  of,  supersede  custom,  36 

Ambiguity  in,  custom  may  control,  36 

Course  open  to  insurer  where  policy  obtained  from  him  by  fraud,  39 

Cancellation  of  for  fraud  of  assured,  39 

Refusal  of  insurer  to  pay  where  fraud  in  obtaining,  39 

Cancellation  of  for  insurer's  fraud,  39 

Failure  to  cancel  for  fraud  will  not  prevent  Insurer  pleading  w  mt 

of  interest,  40 
Title  to,  not  determined  by  payment  of  premium2>»  47 

„        evidence  of,  47,  377 
Assignee  of,  need  not  have  Insurable  interest,  48 
Only  value  of  interest  at  date  of,  recoverable,  53 
**  Blanket,'*  70 
Trust  policy  legal,  78 

Name  of  person  for  whom  effected  must  appear,  85 
Whether  to  be  under  seal,  85 
Forfeiture  of  not  favoured,  89 
Right  to  paid-up,  89 
Receipt  for  premium  in,  90 
Not  binding  until  premium  paid,  89,  90 
Invalid,  return  of  premium,  99, 100 

M       whether  insurer  must  grant  another,iioo 
Obtained  by  fraud,  whether  premium  returnable,  103 
Alteration,  effect  of,  xoi 
Fraudulent,  order  to  deliver  up,  zo2 
Cancelled,  return  of  premiums,  102 
Condition  in,  as  to  forfeiting  premium,  103,  173 
Differing  from  proposals,  return  of  premium,  105 
Voidable  where  premium  in  arrear,  105 
**Lost  or  not  lost,**  no  return  of  premium.  113 
Specific  performance  of,  agreement  to  grwit,  25.  26,  114 
Uitra  vt'res,  premium  returnable,  114 
When  it  expires,  115, 116 
Time  policy.  115 


INDEX.  561 
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Whether  property  protected  JErom  date  of,  119 

Death  before  iaene,  117 

Risk  begun  before  granting  of,  117 

Fire  before  delivery  of,  117 

CoTers  all  loesea  np  to  amount  of,  zi8 

Date  of,  whether  inclusive,  119 

Duration  of,  Z19 

Not  iasned,  but  premium  paid,  and  risk  happened,  117 

Strict  complhmoe  with  terms  of,  121 

On  life  local,  133 

Whether  date  of,  time  for  ascertaining  what,  covered  by,  124 

Whether  it  operates  if  house  vacant,  125 

Whether  avoided  by  increase  of  risk,  127 

Purchaser  of,  affected  by  concealment,  188 

Forfeiture  of,  by  misrepresentation,  188 

Delivery,  up  of,  for  fraud,  189 

New  granted  on  old  proposal,  189 

Voidable  for  non-performance  of  condition,  192 

Waiver  of  forfeiture  of,  192 

Void  means  voidable,  192 

Against  fire,  usual  conditions  in,  194  et  seq. 

On  removal  ceases  to  attach,  195 

Suspended  during  forbidden  user,  195 

Not  issued,  whether  within  conditions  ss  to  other  insurance,  207 
'    Against  fire,  what  covered  by,  207 

Against  fire,  whether  it  enures  to  real  or  personal  representatives, 
211 

Against  fire,  whether  assignable,  210,  330  el  »eq. 

bankruptcy,  effect  of,  on  right  to,  21 1 
„  execution,  effect  of,  on  right  to,  211 

On  life  conditions  in,  238 

Void  for  going  beyond  limits,  240 

8ur  autre  vie  not  avoided  by  suicide,  241 

Without  benefit  of  salvage  illegal,  259 

Whether  contributing  evidence  as  to,  274 

Specific,  what  it  is,  250 

Whether  vendor  can  recover  on,  after  sale  of  property,  330.  332,  334 

Whether  assignment  of,  must  accomjNUiy  property,  333 

Against  fire,  whether  it  runs  with  land,  333 

„  whether  it  passes  on  sale  of  property,  332 

whether  it  passes  with  beneficial  interest,  333 

On  own  life,  how  it  may  be  dealt  with,  338 
assignable,  338,  339-345 
may  be  bequeathed,  ^40 
„  subject  of  donatio  mortis  cautOy  340 

On  life,  whether  wltliin  order  and  disposition  clause,  340 
„  „       negotiable  instrument,  340 

„      gift  of,  where  possession  retained  by  donor,  340 
„      equitable  mortgage  of,  348 

Right  to  sue  under  assignment  of,  344,  347 

Notice  of  assignment  of,  344,  347 

Must  specify  principal  place  of  business,  345 

Agreement  to  assign,  347 

2  N 


562  INDEX. 

FOLIC  Y— (continued) 

Whether  covenant  to  effect  yeRta  policy  in  covenftutec,  348 

Deposit  oi,  as  security,  348 

Interest  on,  348 

Chang^e  of  health  before  issue  of,  349 

Effected  by  fraud,  insurer  can  get  back  money,  349,  350 

Aasi^ncd,  duty  of  iuMurers,  aware  of  invalidity  of,  350 

Vitiated  by  agj^ravation  of  concealed  illness,  350 

Assij^ed  before  winding  np,  effect  of  351 

Spcciflc  performance  of  contract  to  assign,  353 

Assignment  of  endowment,  353 

Mistalce  as  to  insured  being  alive  on  sale  of,  353 

Bonus  passes  by  contract  to  assign,  353,  363 

On  own  life  passes  to  trustee  In  bankruptcy,  354 

Whether  avoided  by  going  abroad,  355 

Purchaser  of,  how  affected  by  assured*R  concealment  of  change  of 

health,  350 
Legal  means  "*  lawful,'*  in  provlM  avoiding,  358 
Whether  authority  to  hold,  amounts  to  assignment  ot  358 
Insurers  advancing  on,  cannot  avoid  and  cUim  payment,  358 
Assignment  of,  by  bankrupt,  secretly,  359 

„  ,.       felon  before  conviction,  359 

(Sift  of,  360 

Names  of  persons  interested  must  appear  in,  361 
Not  kept  np  trustee  may  sell,  362 
Whether  trustee  must  pay  premiums  on,  362 
Trusts  of,  construed  like  other  trusts,  362 

„         cover  bonus,  363 
For  wife  and  children  under  BCarried  Women's  l*roperty  Act,  364  * 
370 

For  wife  not  issued  until  hnsbuid's  death,  369 
„      assignment  by  her  of,  369 

By  creditor  on  life  of  debtor,  372, 375 

By  mortgagee  of  annuity,  373 

On  another's  life  generally  belongs  to  grantee  of,  374 

Letters  as  evidence  of  right  to,  377 

Lien  on,  how  created,  384, 389 

Equitable  charge  on,  how  created,  347, 389 

Lien  on,  drops  witii,39X 

Whether  it  can  be  taken  in  execution,  393 

Where  void,  fresh  one  issued,  406 

Ultra  rirest  404, 407, 427 

Loss  not  within,  payment  by  directors  of,  408 

Insurance  broker's  lien  on,  389 

Solicitor's  Hen  on,  390 

Whether  within  mortmain,  415, 428 

Whether  company  trustee  for  assignee  of,  429 

Covenant  to  pay  out  of  special  fundti,  429 

Value  of,  cannot  be  set  off  where  loan  by  insurers,  436 

Endorsement  of,  by  agent,  474 

Of  one  company  cannot  be  adopted  by  another,  476 

Effected  by  unauthorized  agent,  479 

Renewal  of,  must  conform  to  original  agreement,  480 

Of  guarantee  insurance,  contents  of,  512 


INDEX.  563 

POLICY-HOLDER— 

Chapter  on  rlglitH  of,  421-437 

Entitled  to  copy  of  statement  of  company's  busincfw,  421 

M  n  tfhareholden*  address  book,  421 

„  „  deed  of  settlement,  421 

Can  prevent  amalgamation,  421 
Whether  he  is  a  crtxlitor,  421, 428 

Cannot  Interfere  In  management  of  company.  417,  421, 425 
Whether  liable  to  contribute  when  participating,  422 

„  „  „  in  mutual  company,  412, 423 

Claim  of,  on  company's  funds,  when  it  begins,  425 
Whether  right  to  receiver,  426 
No  priority  over  other  creditors,  426 
In  mutual  society,  how  loss  of,  recoverable,  426 
Company's  liability  to,  how  limited,  426 
Covenant  to  pay  claim  of,  out  of  special  funds,  429 
Appropriation  of  funds  for,  429, 431 
Limited  liability  to,  does  not  affect  creditors,  436 
Cbim  of,  after  amalgamation,  443 

POLICIES  OF  ASSURANCE  ACT,  1867— 
(30  A  31  Vict.  c.  144),  347,  35a 
Passed  for  protection  of  componies,  345 
Not  to  i^ulate  priority  of  Incumbrances,  345 

POST  MORTEM— 

Where  condition  precedent,  508 
Upon  whom  to  make  demand  of,  508 

PREMIUM— 

Chapter  on  the,  87-1 14 

Paid  before  attachment  of  risk,  is  subject  thereto,  7 
Return  of,  where  risk  not  disclosed,  9 
„  „      risk  not  run,  9, 173 

„  „      policy  rescinded  for  mistake,  27 

Repayment  of,  when  risk  rejected,  a8 

„  when  further  premium  demanded  and  refused  by 

assured,  28 
Retainer  of,  by  agent  may  not  constitute  failure  of  company  to  repay, 

28 
Acceptance  of,  after  discovery  of  fraud,  39 
Company  may  refuse    to  take,  where  policy  obtained    by  frauds 

39 
Return  of,  where  policy  cancelled  for  fraud,  39 
Payment  of,  not  conclusive  as  to  title  to  policy,  47 
Forfeited  when  policy  a  wager,  54 
Nature  of,  87 

Wliethcr  prepayment  necessary,  88 
Waiver  of  non-payment,  88 
„      by  acceptance  of,  91 
Credit  for,  90, 91 
Receipt  for.  In  policy,  90 
Payment  of,  by  bill,  91 
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PBKMIUM— (con/intt€rf) 

Company  bonnd  by  ag«iit*8  receipt.  93 

„  „       director's  receipt^  93 

Debltins^  to  agent,  no  waiver,  94 
Payment  of  overdue  after  death,  Z07-110 
Betumable  where  no  risk,  94 
Not  returnable  if  rl«k  begflus,  96, 97, 99 
Return  of,  where  in  exoem  of  intercut,  95,  loi 
„  „      several  policies,  95 

„  „      at  time  of  Intmrance  life  dead,  96' 

„  „  „  „  house  burnt,  96 

Ap}K)rtionable  wliere  risk  partially  attached,  97 
Not  returnable  in  case  of  suicide,  97 
Not  apportlonable  in  time  policy,  97 
Not  returnable  where  fire  not  covered  by  policy,  98 
Parties  in  pari  delicto^  whether  returnable,  99, 103 
Whether  returnable  where  Illegal  insurance,  99,  loo,  103 

„  „  „        name  of  iierson  interested  not  in  policy, 

100 
Effect  of  mistake  of  law  or  fact  on  return  of,  99,  100 
Whether  returnable  where  over  insurance,  loi 

,.  »  »     fraudulent  insurance,  loi 

„  „  „     policy  ordered  to  be  delivered  up,  loi 

„  „  „    .  policy  cancelled,  loi 

„  „  „     misrepresentation  regarding  policy,  102 

„  „  „      concealment  regarding  the  insurance,  102 

Where  fraud  of  insurer,  whether  return  of,  103 
Forfeited  according  to  condition,  103,  238 
Additional,  insurer  not  obliged  10  accept,  104 
Tender  of  usual,  after  loss,  104 
Payment  to  agent  without  auUiorlty,  104 
Receipt  from  agent,  ratification  by  insurer,  104 
Returnable  by  agreement,  105 
Where  policy  differs  from  proposals,  return  of,  105 
Punctuality  in  payment,  105 
Delay  in  paying  through  change  of  agent,  106 
Delay  in  paying  tlirough  change  of  company's  office,  106 
Who  to  pay,  106 

Notice  to  pay,  whether  necessary,  106 
•*  Days  of  Grace,**  107 
Debiting  agent  with,  effect  of,  1 10 
Promise  of  agent  to  pay,  x  10 
Cross  accounts,  payment  by,  iii 
Renewal  of  lapsed  policy  by  remittance  of,  iii 
Unpaid,  and  policy  money  paid  by  mistake,  112 
No  return  where  Insurance  "  lost  or  not  lost,"  113 
Not  within  Apportionment  Act,  113 
Bflect  of  refusal  to  receive,  113 
Returnable  where  policy  ultra  viretj  1x4 
Not  apportlonable  if  risk  has  attaclied,  1 17 
Instalments  of,  to  be  punctually  paid,  118 
Payment  and  death  within  days  of  grace,  107-110 
Effect  of  breach  of  warranty  on  return  ot  173 
Not  returnable  where  term  of  contract,  173 
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PREMIUM— (a)frf/ntt«f) 

Whether  return  of  where  innocent  misrepresentation,  187 

Payment  prevented  by  war,  240 

Paid  l^  mortgagee  added  to  fleeurlty,  327, 371, 379,  382 

Beceived  after  Insurer  aware  that  policy  invalid,  351 

Not  paid  by  settlor,  tmstee  may  sell  policy,  362 

Whether  tmstee  mnst  pay,  362 

Paid  by  mortgngee,  whether  mortgHg3r  liable  for,  371.  382 

Paid  by  mortgagor  after  bankruptoy,  371 

Whether  charging  debtor  with,  makes  policy  his,  382 

Whether  payment  by  mortgagee  divests  mortgagor's  right  to  policy  • 
376 

Allowed  to  mortgagee-insurer  as  Jnst  allowanoeA,  382 

Whether  payment  of,  by  stranger  grives  lien,  386 
„  „  by  part-owner  gives  lien,  387 

„  M  ^7  mortgi^or  gives  lien,  387 

„  „  under  voidable  assignment  givoK  lien.  387 

What  divisible  as  profits,  424 

Payment  of,  not  evidence  of  novation,  447 

Credit  of,  to  agent,  465 

Credit  of,  by  agent,  465 

Whether  agent  can  dinpcnse  with  payment  of,  466 

Payment  by  cheque  to  agent  of,  466 

Overdue  waiver  of  forfeiture  by  receipt  of,  471 

Payment  of,  to  foreign  agent  after  war  begun.  473 
If  retained,  policy  must  be  granted,  476 

Direction  to  accumulate,  whether  within  TlicUusson  Act,  5>^ 
Value  of  covenant  to  pay,  82,  381,  520 

PRIZE— 

Whether  insurable,  50 

PROFIT— 

Assured  not  to  make,  2-3.  4,  13 

PROFITS— 

Whether  insurable,  49 
What  are  surplus,  424 
All  premiums  not  divisible  as,  424 
What  are  annual,  433 
„      „    chargeable  with  income  tax,  433 

PROOFS— 

Of  arson,  137,  234 

Preliminary,  317,  225 

Estoppel  from  objecting  to  want  of,  218 

Of  loss,  217,  221,  225 

„        waiver  of,  225,  226,  227 

„        time  for  payment  after,  326 

„        where  needless,  227 

„        mistake  in,  228 

„        what  required,  229 
What  is  satisfactory,  230,  506 
Of  accident,  what  requisite,  506,  507 
Of  death,  506 
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PBOPEETY— 

Adjacent,  cost  of  saving,  11-12,  134,  139, 140,  141 

„        diiclosiug  danger  to,  135 

„        damagfC  to,  in  cztinguishlng  fire,  139 
Removal  of,  to  CMcapo  fire,  140, 141, 147 
Insured's  duty  to  preaervc,  140 
Stolen,  during  lire,  142 
LoHt,  during  fire,  14a 
In  transitu^  whether  protected,  145 
Out  of  place,  where  insured,  145,  146 
Amount  payable  where  deficient  insurance  of,  X48 
Misdescription  of,  187, 194 
Mi8repre«entatiou  m  to  part  of,  190 
Over-valuation  of,  333 
Bold,  recovery  of  Insurance,  210,  211,  312 
Life  policy  Ik,  378 

PBOPORTION— 

Of  loss  payable  where  under  insurance,  148 

PROPOSAL— 

Variance  between  policy  and,  24,  27 

Materiality  of  statements  in,  175 

Declined  by  other  office,  183 

Nut  answering  question  in,  as  to  claim  on  other  office,  183,  184 

Mistake  of  agent  filling  up,  472,  492 

Accident  insurance,  what  must  be  stated  in,  492 

Agent  concurring  in  statement  in,  492 

PURCHASER— 

Whether  fire  loss  fall  on,  334 

Of  policy  how  affected  by  assurcd's  conceilmcnt  on  change  of  health, 
349 

QUESTIONS— 

What  are  usually  asked  by  insurers,  157  et  seq^  492 
Full  and  fair  disclosure  neccHsary,  158,  175 

Whether  answers  to,  construed  as  representations  or  warranties,  176 
Effect  of  untrue  answers  to,  175 

Waiver  by  issue  of  policy,  of  insufficient  answers  to,  227 
Answers  to  general,  need  only  be  honest,  181 
Applicant  presumed  to  read  answerM  to,  186,  472 
Answer  by  partner  for  firm,  184 

Agent  of  insurer  concurring  in  assurcd's  answen  to,  49a 
„  „       writing  in  assurcd's  answers  to,  460,  472 

RAILWAY  PASSENGERS'  INSURANCE— 

Under  Railway  Passengen*  Assurance  Company's  Act,  484  et  itg. 

Arbitration  in  relation  to,  249 

Rights  against  third  persons  preserved,  485 

RATIFICATION— 

By  receipt  of  premium,  104 

Of  agent's  contract  outside  company's  business,  476 

M  „  his  authority,  476 

By  company  after  loss,  477 
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K  ATIFICATION— (cofUitiuecO 
General  principle  as  to,  478 
Of  Inaurance  for  another,  478 

REASONABLE  TIME— 

ride  "Time" 

BKCEIYEH-^ 

Appointed  by  mortgag^ee,  whether  to  insure,  327 
Power  of  mortgaj^ec  to  appoint,  380 
Bight  of  policy-holder  to,  426 
May  effect  guarantee  insurance,  517 

KBIN8TATEMEXT— 
Chapter  on,  282-289 
Condition  as  to,  236,  286 
Not  measure  of  loss,  237,  238 
Statute  as  to,  236,  283,  319 
Bight  to,  236,  282,  319 
By  insurer  gives  right  to  old  materials,  255 
3Ietropolitan  Building  Act,  as  to,  283 
Conveyancing  Act,  1881,  as  to,  319 
Obligation  of  insurers  as  to,  284 
Notice  to  comiiany  as  to,  285 
Enforcing  duty  as  to,  285 
Where  required  by  tenant  and  insurer  sued  by  landlord,  insurer  can 

interplead,  286 
By  landlord,  insurer  not  to  pay  for,  286 
By  tenant,  insurer  not  to  pay  for,  286 
How  done,  286 
When  to  be  done,  286 

Whether  property  mu^  bo  put  in  statu  quo,  287 
Fire  during,  288 

"*  New  for  old,"  allowance  on,  288 

Landlord  and  tenant,  agreement  as  to,  288,  304,  306,  31 1 
Insurer^s  right  to,  not  affected  by  assured,  288 
Tenant  can  require,  307,  311 
Landlord  can  require,  311 
Not  of  chattels,  317 
Mortgagee's  right  to,  317,  319,  321 
Lessee  under  covenant  for  in^turaucj  and,  320 
Under  bill  of  sale  no  right  of,  321 

BB-IN8UBANCE— 
Chapter  on,  290-299 
What  is,  31,  290 
Misrepresentation  ou,  z88 
Insurer  has  insurable  Interest  for,  290 
Nature  of,  290 

Effect  of  "  treaty  *'  between  companies  as  to,  29  t 
Where  insurance  ultra  vires^  290 
Not  after  winding  up  order,  291 
Assured  not  privy  to,  291 
Discharged  by  payment  to  assureil,  29X 
Whether  solvency  of  re-insured  affects  sum  payable  on,  293,  294 
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'RE-TSSURAUfCK—icantinued) 

Assured  no  lien  on  policy  of,  292 

As  to  retnrn  of  prcminmifor  period  betirt>en  winding  npof  re-iusnrin^ 

company  and  expiring  of  policy,  291 
What  re-insurer  undertakes  by,  292 
Where  several  policies,  292 
Wliere  condition  to  pay  as  may  be  paid,  293 

„  „        prorata,  294 

Payable  on  payment  by  insurer,  293-^5 
Be-insnrer*s  position  in  action  by  assured,  295 
Bflect  of  contribution  clause  in  policy  of,  296 
Condition  that  re-insured  retain  certain  risk,  297 
Drops  with  insurance,  297 
Same  bona  ftdea  required  as  on  insurance,  297 
Wlmt  must  be  disclosed  on,  297 

When  time  for  recovery  under  policy  of  runs  from  Ioks,  299 
Of  one  company  in  another  by  agent  of  both,  467 
By  two  agents  keeping  cross  aocounts  of  premiums,  468 

REMOVAL— 

Of  goods  to  escape  Arc,  140,  141 

To  other  residence,  insurer's  consent  to,  144,  195 

„  n  whether  property  protected  during,  145,  195 

Temporary,  147 
Condition  as  to.  195 

KEXEWAL  KBCKIPT— 

Hade  out  and  retained  by  agent,  iii,  112,  113 
Delivery  of  before  payment  of  premium,  113 
Of  lapsed  policy  by  agent's  remittance,  112 

BENT— 

Insurance  by  tenant  of,  62,  63 

REPEESENTATION— 

Amount  of  premium  as  evidence  of  materiality  of,  104 

Difference  between  warranty  and,  165, 175 

When  truth  and  materiality  of,  questions  for  Jury,  176 

Answers  not  construed  as  warranties  but  as,  176 

**  So  far  as  known,"  170 

Untrue,  without  assurcd's  knowledge,  172,  188 

Insurance  without  any,  177 

Must  be  true  at  time  contract  of  insurance  made,  179 

Fraud  in,  179 

As  to  part  of  property,  190 

Partially  true,  186 

RESERVE  FUND— 
Whether  capital,  432 

RESIDENCE— 
Meaning  of,  185 

RIOT- 
LOSS  from,  excepted,  208 
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BISK— 

Chapter  on  the,  1 15-156 

Attaches  before  oontrvct  complete,  7-8,  119 

Premlunu  retnmable,  where  non-discloflure  of,  9 

„  „  if  risk  not  run,  9 

A88urcd*8  duty  to  avert  occurrence  of,  10 
Ckwt  of  averting,  11, 12 
To  adjacent  property,  11 
Constitutes  insurable  interest,  57 
If  none,  premiums  returnable,  94,  96,  99 
If  it  begins,  premium  not  returnable,  96 
If  it  begins,  premium  not  apportionable,  97,  1x7 
Partially  attached  premium  apportionable,  97 
Where  divisible,  97,98 

Not  disclosed.  Insurer  not  bound  to  accept  additional  premium,  104 
**  Lost  or  not  lost,"  no  return  of  premium,  113 
Circumstances  affecting  must  be  discloHod.  115 
Of  carrier,  when  it  begins  and  end^  116 
Deviation  may  terminate,  117 
Due  to  inherent  faults,  122 
Locality  affects,  123 

Property  in  tratuitu,  whether  Tiithin,  124, 145 
Goods  loading,  whether  within,  124 
Empty  house,  whether  within,  125 
Whether  increase  of,  avoids  policy,  127. 128 
Steam  engine,  what  user  of,  within,  126 
Alterations  of  premises,  127 
Friction  causing  fire,  whether  a  fire,  130 
What  fire  risk  covers,  129  e<  aeq. 
Chemical  action,  whether  a  fire,  131 
Fermentation,  whether  a  fire,  131 
Explosion,  whether  a  flre,  131, 132 
Gas,  whether  a  fire,  132 
Gnupowder,  whether  a  fire,  132 
Heat  without  ignition,  whether  n  flre,  133 
Hot  water,  whether  a  fire,  133  « 

Electricity,  whether  a  fire,  133 
Negligence,  flre  by,  whether  within,  134 
Wilful  act,  loss  from,  whether  within,  134 
From  Incendiarism,  disclosure  of,  134^  135 
To  adjacent  property,  135 
Hemoval,  loss  from,  whetlier  within,  124,  145 
Tlieft  during  flre,  whether  within,  142 
Hazardous  trade,  extra  from,  197 
Change  of  trade,  extra  from,  197 
Liquor- Mlllng,  whether  increase  of,  198 
By  use  of  kiln,  199 
By  experiment,  199 
By  oven,  200 
By  engine,  200 
By  non-occupation,  200 
By  Hot,  208 

By  spontaneous  combustion,  208 
Where  ultra  vires,  408 
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RUPTURE— 

Whether  within  accident  policy  when  throus^h  jomping  from  train, 

495 
Whether  within  accident  policy  wlien  from  ufdng  clubs,  499 
Of  blood-vessels,  Inflammation  from,  499 
Death  from  operation  for,  501 

SALE— 

Mortgaj^feeV  power  of,  on  breach  of  eovenant  to  insure,  380 
Where  mortgage  on  trust,  no  power  of;  380 
Of  it«  business  by  life  office,  440 

SALVAGE— 

Expenses  of,  how  borne,  141,  143 
Illegality  of  policy  without  benefit  of,  259 
Insurer's  right  to,  a6o 

SEAL— 

Informal  use  by  directors  of,  403 
Whether  contracts  must  be  under,  405 
Absence  of,  whether  a  defence,  405 

SEAMAN'S  WAGES— 
Not  insurable,  53 

SECRETARY— 

Holding  sliares  as  trustee  for  company,  whether  contributory,  41 1 

SETTLEMENT— 

Of  policy,  expressed  in  Intention  to  make,  360 

Breocli  of  covenant  by  husband  no  excuse  for  breach  by  wife's  father 

of  covenant  to  make,  361 
Trustee  liable  for  enabling  seulor  to  dispose  of  policy  under,  361 
Whether  trustee  may  sell  policy  not  kept  up  under,  362 
Whether  trustee  must  pay  premiums  of  policy  under,  362 
Inspection  of  company's  deeds  of,  401 
Directors'  non-compliance  with  provisions  of,  407 
Of  policy,  how  affected  by  bankruptcy,  522 

SHARES— 

If  transferred  before  liquidation,  executors  not  liable  on,  410 

In  trustee's  name,  411 

In  secretary's  name  as  trustee,  411 

Liability  of  vendor  of,  411 

Sale  of,  to  person  who  cannot  be  registered,  412 

No  exemption  from  calls  of,  by  forfeiture  of,  412 

Incomplete  transfer  of,  before  winding  up,  412 

Promoters'  liability  to  contribute  on,  fully  paid,  413 

Directors'  liability  for  qiuklifying  number  of,  413 

In  company  holding  land  whether  in  mortmain,  414 

SLIP— 

The  effect  of,  29 

SOLICITOR— 

Lien  on  policy  of,  390 
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SOL  ICITOE~(«>«//«ttcr/) 

Agreement  by  comimny  always  to  employ,  407 
Nature  of  claim  for  costs  of,  407 
Appointment  of  by  Articles  of  Association,  407 

SPECIFIC  PERFORMANCE— 

Of  agreement  to  grant  policy,  114, 468 
Of  contract  to  assign  policy,  353 
Of  agcnt*s  contract  to  insure,  468 

SPECIFIC  POLICY— 
What  it  is,  250 

SPITTING  BLOOD— 

Meaning  of,  161  * 

Untrue  statement  an  to,  18 z 

SPONTANEOUS  COMBUSTION— 
Whether  within  Are  policy,  208 

SPRAIN— 

Through  lifting  weight,  u  hether  within  policy,  498 

STATUTES— 

6  Ed.  I.  (Statute  of  Gloucester,  a.d.  1278),  302 

13  Elix.  c.  5  (Fraudulent  ConveyanceH),  359 
43  EIlz.  c.  12  (Statute  of  Assurances),  8 

6  Anne,  c  58  (Fires),  303 
10  Anuc,  c  24  (Comtliraanoe  of  Acts),  303 

6  Geo.  I.  c.  18  (Royal  Exchange  At^surauce),  397 
19  Geo.  II.  c.  37  (Insurable  IntcreHt),  45,  46,  59,  298 
X2  Geo.  III.  c.  73  (Metropolitan  Building  Act),  303 

14  Geo.  III.  c.  48  (Gambling  Act),  13-14,  15,  23,  43,  44,  54,  78,  84, 

8s,  129,  477 

14  Geo.  III.  c.  78  (Metropolitan  Building  Act),  129,236,  283,  286,  303, 

307.  3".  317.  319.  335 
39  &  40  Geo.  III.  c.  98  (Thellusson  Act),  523 
41  Geo.  III.  c.  57  (Royal  Exchange  Assurance),  408 
56  Geo.  III.  c.  Lxxiii.  (Customs  Annuity  and  Benevolent  Fund  Insur- 
ance), 350 

5  Geo.  IV.  c.  114  (Marine  Assurance),  397 

6  Geo.  IV.  c.  36  (Royal  Exchange  Amuranoe),  409 
3  A  4  Wm.  IV.  c.  42  (Interest),  393 

7  Wm.  IV.  A  1  Vict.  c.  72  (Letters  Patent),  398 
5  &  6  Vict.  c.  35  (Income  Tax),  434 

7  &  8  A'iet.  c.  84  (Metropolitan  BuildingsX  316 

7  &  8  Vict.  c.  zxo  (Joint  Stock  Companies),  398,  399 

8  A  9  Vict.  c.  109  (Wager),  44 

9  &  10  Vict.  c.  93  (Lord  Campbeirs  Act),  20, 485 
10  A  II  Vlct.c.96|^,j„^,^^.  R^„^j  ^^^„) 

12  &  13  Vict.  c.  74  J 

12  &  13  Vict.  c.  xl.  (Railway  Passengers*  Assurance),  485 

13  A  14  Vict,  c.  60  (Trustees  Act,  1850),  365 
13  A  14  Vict.  e.  21,  303 

15  A  16  Vict.  c.  c.  (Railway  Passengers*  Assurance  Companies  Act 

1852),  485,  486  496 
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STATUTES— (confinMrrf) 

i6  A  17  Vict.  c.  45  (SaringB  Bank  Act),  358 

16  A  17  Vict,  c  51  (Succetwion  Duty  Act),  356,  378,  524 

i6  A  17  Vict.  c.  91  (Income  TuxX  434 

90  &  21  Vict.  c.  14  (Joint  Stock  Companies),  399 

22  &  23  Vict.  c.  35  (Lord  8t.  Leonard's  Act).  311,  411 

23  A  24  Vict.  c.  145  (Lord  Cranworth*8  ActX  324,  325 

23  A  24  Vict,  c  126,  8.  2  (Common  Law  Procedure  Act,  z86o),  329 
34  A  25  Vict.  c.  134  (Bankruptcy  Act,  1861),  521 
25  &  26  Vict.  c.  89  (Joint  Stock  Companies),  399, 1400 
27  A  28  Vict.  c.  cxxv.  (Railway  Passengers*  Assurance),  19,  249.  398, 
484,  485,  487, 490,  491 

27  A  28  Vict.  c.  43  (Post-Offlce  Insurances),  358 

28  A  29  Vict.  c.  90  (Metropolitan  Fire  Brigade  ActX  139.  140,  303. 

420 

29  A  30  Viet.  c.  42  (Life  Insurance,  Ireland),  44 

30  A  31  Vict.  c.  23  (Customs  and  Inland  RevenuoX  46 
30  A  31  Vict.  c.  131  (Companies  Act,  1867),  405 

30  A  31  Vict.  c.  144  (Policies  of  Assurance  Act,  1867X  343. 344.  346, 

35i»  358 

31  A  32  Vict.  c.  54  (Judgment  Extensions  Act,  1880X  458 

31  A  32  Vict.  c.  86  (Assignees  of  Marine  Policies),  343 

32  A  33  Vict.  c.  71  (Bankruptcy  Act,  1869X  518, 519, 522 

33  *  34  Vict.  c.  35  (Apportionment  ActX  "3 

33  A  34  Vict.  c.  61  (Life  Assurance  Companies  Act,  1870X  415, 416, 421. 

436»  445*450. 455 
33  A  34  Vict.  c.  93  (Married  Women's  Property  Act,  1870),  34.  43.  366, 
368,369,370 

33  *  34  Vict,  c  93  (Stamp  Act,  1870X  383 

34  A  3^  Vict.  c.  58  (Insurance,  Life),  416 

34  A  35  Vict.  c.  103  (Customs  Annuity  and  Benevolent  Fund  Ansur- 

anceX  350 

35  A  36  Vict.  c.  41  (Insurance,  Life),  417, 418, 420, 438, 447 

35  A  36  Vict.  c.  93, 74 

36  A  37  Vict,  c,  66  (Judicature  Act,  1873),  331, 346, 351 

37  A  38  Vict.  c.  57  (Real  Property  Limitation  Act),  1874.  383 

38  A  39  Vict.  c.  66  (Statute  L.  B.  Act,  1875),  3^3 

ont^n  vw  ^'!^}^*'''*^°^^y  ^^*^"^  ActBX357» 395*487 

39  A  40  >  let.  C  32  / 

42  A  43  Vict.  c.  76  (Companies  Act,  1879),  410 

43  A  44  Vict.  c.  26  (Married  Women's  Policies  of  Aienrancc.  Scotland, 

Act,  1880),  370 

43  A  44  Vict.  c.  42  (Employers'  Liability  Act,  1880),  52, 508, 509 

44  A  45  Vict.  c.  xli.  (Railway  PawHsngen)'  Assurance  Company),  508 

44  A  45  Vict.  c.  41  (Conveyancing  and  Law  of  lYoiJerty  Act,  188 1>, 

3^1'  317. 3^8, 322, 324, 326, 336, 380, 382 

45  A  46  Vict,  c  38  (Settled  Land  Act,  1882),  320 

45  A  46  Vict.  c.  Ixxv.  (Scottish  Widows'  Fund  Act,  1882),  454 
45  A  46  Vict.  c.  51  (Government  Annuities  Act,  1882X  358 

45  A  46  Vict.  c.  75  (Married  Women's  Property  Act,  1882),  24. 43.  339, 

359*364*366,368 

46  A  47  Vict.  c.  52  ( Bankruptcy),  518, 519, 522 

49  A  50  Vict,  c  38  (Riot,  Damages  Act),  209 

50  A  51  Vict.c.  30  (Settled  Land  Act),  320 
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STAT\j'VES—{contiHwd) 

50  A  51  Vict.  c.  40  (SaviugM  Bankti  Act,  1887),  358 
52  &  53  Vict.  c.  45  (Foctorti  Act,  1889),  69 
52  A  53  Vict  c.  49  (Arbitration  Act,  1 889 ),  244 
52  A  53  Vict.  c.  63  (Interpretation  Act,  1889),  303 

54  &  55  Vict.  c.  39  (Stamp  Act,  1891),  23, 509 

55  ^  5^  Vict.  c.  13  (Convc7ancin«>r  Act,  1892),  329 

56  A  57  Vict.  c.  69  (SaviDgm  Bank  Act,  1893),  358 
56  &  57  Vict,  c.  71  (Sale  of  Goods  Act,  1893),  56, 69 

58  A  59  Vict.  c.  16  (Finance  Act,  1895),  23,'  509 

59  Vict.c.  8  (Life  Amuranco  (Payment  into  Court)  Act,  1896),  352, 39a 
59  &  60  Vict.  c.  25  (Friendly  Societies  Act,  1896),  159, 247, 357 

59  Jk  69  Vict.  c.  26  (Collectln)>:  Societies  Act),  150, 357 

59  A  60  Vict.  e.  28  (Finance  Act,  1896),  509 

60  &  61  Vict.c. 37  (Workman^s  Oompentiation  Act,  1897),  508 
62  &  63  Vict,  c  9  CFinance  Act,  1899),  509 

STEAM-ENGINE— 

User  of,  what  wltliin  iiolicy,  126 

STOPPAGE  7-.V  TRAXSITC— 
Terminaten  intercHt,  66 
Whetlier  rijflit  of,|^ve8  title  to  in.siirauce,  390 

SUBROGATION— 

What  it  ifs  6,  256,  260, 326 

Insurer  can  recover  from  amnred  value  of  renounced  riti^hts  to  which 

the  insurer  would  have  right  of,  256 
Gives  insurer  right  to  damages  recoverable  by  assured,  259 
Assignment  by  insurer  of,  rights  by  defence  to  assured's  action,  259, 

265 
After  payment  by  insurer,  thirtl  party   cannot  plead  that  loss  not 

within  policy,  259 
Defences  against  assured  good  against  subrogated  insurer,  260 
Insurer  entitled  to,  against  carrier,  261 
Ke-insurer  entitled  to,  261 

Assured  recovering  damages  as  trustee  for  insurer,  261 
Of  insurer  where  loss  through  negligence,  261 
Of  insurer  to  mortgagee's  rights,  265 
O)ndition  as  to,  266 
Valued  policy,  how  it  affects,  266 
Contribution,  difference  between  it  and,  267,  269 
Of  insurer  to  mortgagee's  rights  against  mortgagor,  325, 328 
In  case  of  giuirantee  insurauue,  516 

SUCCESSION  DUTY— 

Chapter  on  Thellusson  and  Succession  Duty  Acts,  523-525 
Whether  payable  on  life  policy,  378, 525 

SUE  AND  LABOUR  CLAUSE— 
In  fire  iwlicles,  143 

SUICIDE— 

Whether  within  policy,  148,  I49.  et  seq. 
Meaning  of,  148, 154 
Implied  condition  against,  148 
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SUICIDE— (c(w</«M«d ) 

Not  mentioiied  in  policy,  149 

Prctnimption  agiiinBt,  153, 497 

Wlillst  iiumne,  153 

EfiTect  of,  on  afisignment  of  policy,  153, 154 

Usual  condition  as  to,  153 

Wlien  company  mortgagee  of  policy,  155 

When  covenant  to  keep  up  policy,  156, 354 

Policy  8ur  autre  rie,  whether  avoided  by,  241 

SUNSTROKE— 

Whether  an  accident,  495 

SURETY— 

Interest  of  creditor  In  life  of,  82 

Interest  of  co-surety  in  life  of,  82 

Interest  of  surety  in  life  of  principal  debtor,  82 

Paying  debt,  whether  entitled  to  policy,  378, 3911 

Whether  he  may  require  discharge  of  employ^  making  default,  511 

SURETYSHIP— 

Difference  between  insurance  and,  8, 263, 377, 378, 511 

TEMPERANCE— 

Statements  as  to,  162, 182 
Disproof  of  warranty  as  to,  182 

TENANT— 

Chapter  on  **  Obligation  of  tenants  to  insure,  300-313 

Insurance  beyond  ovra  interest,  60,  313 

Insurance  of  rent  by,  62,  312 

In  common  can  insure  full  value,  62 

Joint-tenant  can  insure  full  value,  62 

Policy  avoided  through  increase  of  risk  by,  197 

For  life,  whether  bound  to  insure,  300 

In  tall,  whether  bound  to  insure,  300 

In  tail,  whether  entitled  to  policy  money,  300 

For  life,  whether  entitled  to  policy  money,  300 

For  years,  whether  bound  to  insure,  302 

Liability  for  accidental  fire,  303 

Liability  for  ilre  through  negligence,  303,  304 

When  bound  to  reinstate,  304 

Covenant  by,  to  pay  extra  premiums,  effect  of,  304 

For  life,  when  bound  to  rebuild,  305 

Insurable  interest  of,  when  under  covenant  to  repair,  305 

And  hindlord  separately  insuring,  effect  of,  305,  311 

Covenant  by,  to  repair  and  insure  for  fixed  sum,  305 

„  to  repair,  excluding  lire,  305,  306,  313 

n  to  insure  runs  with  land,  306 

Cannot  compel  landlord  to  rebuild,  306 
Can  require  Insurer  to  reinstate,  307,  311 
Whether  liable  for  rent  in  case  of  lire,  307 
Damages  for  breach  of  covenant  by,  to  insure,  308 
Relief  against  breach  of  covenant  by,  to  insure,  309 
Breach  by,  of  covenant  to  insure  not  cured  by  ante-dating  receipt, 

309 
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TKNANT^con/in  »f(/ ) 

Effect  of  covenant  by,  to  insure  in  landlord'H  nnme,  31 1 
Bound  to  insure,  having  option  to  pnrclmse.  312 
May  require  insurer  to  reinstate,  311 

THEFT — 

During  fire,  142 

THELLUSSOX  ACT— 

Chapter  on,  and  on  Succession  Duty  Act,  533-525 
Direction  to  pay  premiums,  wliether  with  In.  523 

TITLE—      . 

To  insured  property,  whether  material,  128,  129 
Condition  as  to  change  of,  209.  212 

TONTINE— 

Policy  not  gaming  contract,  55 

TRADE— 

Disclosure  of  hazardous,  126, 128 

TREATY— 

Between  companies  as  to  re-iusurancc  effect  of,  291 

TRUST— 

Validity  of  jjolicy  on,  70 

Name  of  person  for  whom  effected  must  api)ear  In  policy  on,  78,  85 

Of  policy  construed  like  other  trusts,  362 

Where  no  fund  for  premiums,  sale  of  policy  on,  362 

Of  policy  Includes  bonus,  362 

Policy  effected  by  married  man  for  eliildren,  364.  366, 370 

TRUSTEE— 
May  insure,  6 

Insurance  by,  presumed  to  be  qud  trustee,  79 
Policy  must  contain  name  of  C.  Q.  T.  and  of,  78,  361 
Enabling  settlor  to  dispose  of  policy  liable,  361 
May  sell  policy,  settlor  not  paying  premiums,  361 
Whether  premiums  must  be  paid  by,  361 
Lien  on  policy  for  advances  by,  362 

Appointment  under  Married  Women  h  Proi)erty  Act  of,  365 
Insurers  paying  to,  393 
Secretary  holding  shares  for  eompany  as,  41X 
Of  sliareholder  In  liquidation,  disclaimer  by.  412 
For  assignee  of  policy,  whether  company  is,  429 
Bound  by  novation  of  settlor,  449 

UBERRIMA  FIDES— 

Whether  insurance  contracts  require,  8, 175 

ULTRA   VIRES— 

How  re-insurance  effected  where  insurance  is,  290 

Directors*  acts,  where,  403,  404 

Company's  business  must  not  be,  404,  406,  408 

Policies  do  not  bind  where,  404 

Third  persons  and  company  contracting,  404,  407 
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ULTRA   VIBES— {continued) 
Manager  gmutins:  pollciets  406 
Whether  illegal  acts  are,  406 
Whether  Informal  acts  are,  406 
Dealings  with  fnuds  restrained  when,  408 
Claim  on  policy  which  is,  408 
Ratification  of  amalgamatiou  which  is,  441 

"UNTIL"— 

Effect  of  the  word  In  a  policy,  120 

U8BB~ 

Disclosure  of,  125,  127 

Whether  to  be  as  described,  125, 127 

Of  honse,  126 

Of  steam-engine,  126 

Increase  of  risk  by,  127, 128,  197 

Change  of,  127 

Of  paper-mill,  127 

Of  kiln,  127,  198 

For  experiment,  199 

Of  oven,  200 

By  non-occupation,  201 

VALUATION— 

Of  loss,  230,  231,  234 

VALUED  POLICY— 

>fay  be  on  land  risk,  3,  250 
Where  value  conclusive,  3,  4 
rroof  of  loBS  necessary,  4 
Interest  necessary  for, '250 
Whether  contract  of  indemnity,  256 
Subrogation  in  case  of,  267 

VENDOR— 

Insurable  interest  of,  unpaid,  76 
•     Interest  of,  paid,  who  has  not  conveyed,  76,  77 
When  interest  of  ceases,  77,  211 
Whether  fire  loss  fklls  on,  332,  333,  334 

Whether  right  of,  to  stop  in  traruitu  gives  title  to  insurance,  390 
Of  shares,  a  contributory,  if  on  register,  411 

VEIiBA  FORTIUS  ACCIPIUNTUR  COXTRA  PROFERENTEM,  35 
Even  where  otherwise  intended,  35 

WAGER— 

Difference  bet*reen  insurance  and,  7,  54 

Policy  illegal  if  a,  53,  54 

Premiums  not  recoverallle  if  policy  a,  54 

WAGES— 

Of  seamen  not  insurable,  53 

UfAIVER— 

Of  delay  in  payinr  premium,  105 
Of  breach  of  condition,  193,  313 
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WXIYER— (continued) 
Of  breach  of  policy,  193 
Bj  resolntion  to  pay,  193 
Of  non-diseloanre  of  other  insurance,  304,  306 
Of  forfeiinre  by  aseig^ment,  213 
Of  proof  of  loss,  325.  327 
When  inferred,  227 

Of  imperfect  aniwers  by  issue  of  policy,  337 
Of  condition  as  to  forfeltlns:  premiums,  338 
By  affirmance  of  contract,  339 
Of  rlgrht  to  arbitration,  347 
Of  forfeiture  by  acceptance  of  rent,  310 
Of  condition  by  agent,  461,  463, 473 
By  agent  of  forfeiture,  470,  473 
By  acceptance  of  premium  after  death  of  insured,  471 
What  necessary  to  constitute  a,  473 

WAR— 

Payment  of  premium  to  foreign  agent  after  commencement  of,  473 

WAREHOUSEMAN— 

Insurance  for  full  value  by,  69 

Insuring  own  and  another's  goods  without  authority,  479 

WARRANTY— 

Chapter  on,  165-174 

Different  on  marine  and  other  policies,  165 

Part  of  the  contract,  165,  166,  169 

Materiality  of,  176 

Must  be  true,  166,  z68 

Must  be  performed,  167 

Express  or  implied,  167 

In,  or  incorporated  in,  policy,  173 

That  mill  "  worked  by  day  only,"  169 

Mere  opinion,  and  not,  168 

Not  necessary  to  state  facts  covered  by,  169 

Insurers  may  require  special,  170 

Answers  construed  as  representations  rather  than  as  warrantleo,  176 

True  "  so  far  as  known,"  171 

Of  "good  health,"  171 

That  insured  not  subject  to  fits,  173 

Whether  premiums  returned  where  breach  of,  173 

Evidence  of;  173 

Effect  of  transfer  of  insurer's  business  on,  173, 174 

Declarations  of  insured,  whether  evidence  to  prove  breach  of,  173 

As  to  temperance,  183 

WHARFINGER— 

Insurance  of  full  value  by,  63,  69 

His  liability  to  owner  of  goods  for  fire,  68 

Goods  held  "in  trust  or  on  commission  "  by,  70 

WIDOWER— 

Included  in  expression  "married  man"  in  Married  Women's  Property 
(Scotland)  Act,  1880,  370 

2    O 
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WINDING  UP— 

Effect  of  ansignment  of  policy  before,  351 

Right  of  assignee  of  policy  participating  in  profits  Id,  423 

Paymeut  of  assurance  after  order  for,  435 

How  claims  valued  in,  437 

Resnscltation  of  company  for,  446 
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